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T. S. Rocers v. Leon & H. BLUM. 
(Case No. 1090.) 


1. INDORSER — VENDOR'S LIEN.—B. sold real estate, giving bond for 
title, and taking mortgages on other property to secure payment of 
purchase money notes. The purchaser sold the property, and in- 
dorsed the purchase money notes given to him to one who sued 
him as indorser. Prior to bringing suit the plaintiff had intervened 
in another suit brought by the holder of the notes given to B. for 
the property, and consented to judgment establishing the priority 
of B.'s lien, and that the property sold should be first subjected to 
the payment of B.’s notes before subjecting the other mortgaged 
property. In the subsequent suit against the purchaser from B., as 
indorser of the notes executed to him, held, 

(1) The defendant was not released from liability by plaintiff's 
failure to enforce the vendor's lien resulting from the second sale 
as the superior lien on the property. 

(2) The title not having passed from B., his vendor's lien existed 
notwithstanding the mortgage on other property, and continued 
until the purchase money was paid, or foreclosure and sale. It was 
the superior lien on the property, and continued until payment. 

(3) In default of payment, B. could repossess the property or sell 
it to another. 

(4) When a contract for the sale of land is executory, the same 
presumption that a lien for purchase money is waived by taking 
other security does not exist which obtains when the title has 
passed, 

2. MARSHALING SECURITIES.— To authorize the marshaling of securities 
by one creditor for the protection of another, it must appear that 
the securities belong to a common debtor, 
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Statement of the case. 





APPEAL from Hopkins. Tried below before the Hon. 
Green J. Clark. 

Suit filed on the 2d day of July, 1879, by appellees 
against appellant T. S. Rogers, as indorser of a promis- 
sory note for $2,000, executed by V. M. Kelly to T. 5. 
Rogers, and indorsed by the latter to appellees. Judg- 
ment against the estate of V. M. Kelly had been pre- 
viously rendered. This last suit was delayed in its 
progress by the deaths of defendants V. M. Kelly and 
J. 5S. Kelly, and the necessity of making their represent- 
atives parties. The judgment was against V. M. Kelly’s 
estate for the amount of debt and costs, and subjecting 
one-third of the mill property for which the note was 
given to a vendor’s lien, subject to a prior lien held by 
Eli Moore and by Reynolds & O'Neal. 

Soon after the filing of suit by Leon & H. Blum against 
V. M. Kelly and J. S. Kelly, Eli Moore and Reynolds & 
O’Neal filed suits against V. M. Kelly et al. upon notes 
executed by V. M. Kelly to Graham and Taylor for the 
original purchase money of the mill property, and to fore- 
close the lien upon the same, and to foreclose mortgages 
given on other property than the mill property by V. M’ 
Kelly and Mrs. Fuller to secure said notes. 

In these two suits Leon & H. Blum intervened, ad- 
mitting that the Graham and Taylor notes were a prior 
lien upon the mill property, but asking that Moore and 
Reynolds & O'Neal be required to exhaust other mort- 
gaged property before subjecting the mill property to 
their debts. These suits were settled by agreed judg- 
ments, and the mill property subjected first to the debts 
of Moore and Reynolds & O’Neal, and then one-third of 
the surplus to the Rogers note. 

The appellant in the present case set up the defense 
that appellees, by agreeing that the Moore and Reynolds 
& O'Neal debts should have a prior lien on the mill prop- 
erty, had discharged him from all liability as indorser. 
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Argument for the appellant. 





Tignal W. Jones, for appellant. 

I. Graham and Taylor, the vendors of the lot and ma- 
chinery in the town of Sulphur Springs, known as the 
mill property, to V. M. Kelly, under whom Eli Moore 
and Reynolds & O'Neal claim, waived their vendor’s lien 
on the same for the payment of the purchase money by 
taking at the time of the sale a distinct and independent 
security, and it not appearing that they reposed as well 
on their vendor’s lien as upon such security. See Parker 
County v. Sewell, 24 Tex., 238; Wasson v. Davis, 34 
Tex., 159, and Faver v. Robinson, 46 Tex., 204. 

If. The note indorsed by defendant T. 8S. Rogers to 
plaintiffs Leon & H. Blum, and on which defendant is 
sued in this action, was secured by the vendor’s lien on 
the undivided one-half of the lot and machinery in Sul- 
phur Springs, Hopkins county, Texas, known as the mill 
property, and this was the only lien thereon; that the un- 
divided half interest in said property was amply suffi- 
cient, if it had been sold for that purpose, to have paid 
off and satisfied the debt of $2,000 on which defendant 
was sued, and the interest thereon. 

III. The defendant in this suit, T. S. Rogers, was dis- 
charged from all liability as indorser of the note sued on 
by the laches of plaintiffs Leon & H. Blum in prosecuting 
their suit on the note, and to foreclose their vendor's lien on 
the mill property, and to set aside the conveyance of the 
same by V. M. Kelly to John 8. Kelly, and by agreeing 
with Eli Meore and Reynolds & O’Neal, the other credit- 
ors of V. M. Kelly, that they should foreclose their pre- 
tended vendor’s lien upon the mill property, and after 
satisfying their judgments in full, if there was any sur- 
plus, one-third thereof should be applied to the judg- 
ment of plaintiffs on the note indorsed by defendant to 
them against V. M. Kelly and John 8. Kelly, and on 
which defendant is sued in this action. Burke v. Cruger, 
8 Tex., 66; De Colyar on Guarantees and Principal and 
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Argument for the appellant. 





Surety, p. 438. See also the authorities referred to by 
same author on page 411 in the note marked *. 

IV. The defendant was discharged as indorser by the 
fact that, although the plaintiffs brought their suit to the 
proper term of the court against V. M. Kelly and John 
8. Kelly, at the instance and request of defendant, and 
although defendant agreed that his liability as indorser 
should continue if they did so, that plaintiffs did not 
prosecute their suit to judgment and execution. 

V. The rights and remedies provided for sureties by 
the statute laws of Texas are also extended by the same 
laws to indorsers. R. 8., art. 3668. 


Geo. T. Todd, also for appellant. 

I. No vendor’s lien attaches as an incident to an execu- 
tory sale, evidenced by a simple note and a bond for title. 
McDonough v. Cross, 40 Tex., 253, 286; Flanagan v. 
Cushman, 50 Tex., 395; S. C., 48 Tex., 244; Irwin v. 
Garner, 50 Tex., 55-6; Brown v. Gilman, 4 Wheat., 46; 
4 Kent Com., marg. pp. 153-4. 

If. When the vendor elects, as he can do, not to rescind 
the sale, but to enforce the contract, and tenders deed, 
passing the full legal title, then the implied equitable 
vendor’s lien springs for the first time in this sale. Todd 
et al. v. Caldwell et al., 10 Tex., 236; 4 Kent Com., marg. 
pp. 153-4, and authorities under first proposition above. 

III. Appellant has all the rights of a surety under the 
facts. R.S., arts. 268 and 3660-8; Burke e¢ al. v. Cruger 
et al., 8 Tex., 67; Claiborn v. Birge, 42 Tex., 98-102; 
Yeary v. Smith, 45 Tex., 57-71; Story on Bills, § 120; 1 
Story Eq. Jur., § 325 et seqg.; Story on Cont., § 868; 1 
Par. Notes and Bills, pp. 236-9. From these authorities 
appellant submits a final proposition, to wit: 

IV. A compromise which affected injuriously, if it did 
not waive, the rights, equities and securities attaching to 
the contract, and which would inure to the indorser on 
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paying tue note, made without the knowledge and con- 
sent of such indorser, will work his full discharge; and 
under this I submit that appellant is discharged and 
should have been so adjudged. 


Hunter & Putman, for appellees. 

I. The vendors, Graham and Taylor, did not waive 
their lien upon the lot and mill by taking mortgages on 
other property, as it does appear from the transaction 
that they relied also upon the property sold. 

II. The note sued on by appellees does not purport to 
be a lien on any portion of the mill property, nor was 
there evidence sufficient to establish the fact that it was 
given in consideration of any portion of or interest in 
said property. 

III. In appellant’s pleadings there is no complaint of 
laches on part of appellees except agreeing to a judg- 
ment by which appellant's alleged lien was postponed to 
that of the Graham and Taylor notes. 

IV. If it be held that the Graham and Taylor notes 
wre not a prior incumbrance on the mill property, the 
postponing appellant’s lien on one-third of the same would 
not release him as indorser, if it is clearly shown that 
such postponement worked him no injury. He is dis- 
charged only to the extent he would be injured if held 
bound. 


Stayton, Associate Justice.— The appellant has no 
legal ground to claim that he was released from his liability 
as indorser of the promissory note sued upon by the failure 
of the appellees to enforce the vendor’s lien which arose 
upon the sale of the ‘‘ mill property” by J. S. Kelly and 
himself to V. M. Kelly, as a superior lien to that held by 
the holders of the promissory notes executed by V. M. 
Kelly to Graham and Taylor for the purchase money of 
said property. 
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Notwithstanding Graham and Taylor took other sect- 
rity than the ‘‘mill property” for the payment of the 
purchase money therefor, the title to said property did 
not pass out of them by the execution of the bond w 
make title upon payment of the purchase money. 

Until the purchase money was paid, or the property 
sold under some proceeding to be instituted by them, or 
some person to whom they transferred the notes, the 
title continued in them; and in default of payment they 
might have repossessed the property, or have sold it to 
some other person. 

It may be held that Graham and Taylor cut off their 
right to rescind the executory contract made between 
them and V. M. Kelly, by transferring ‘to third persons 
the promissory notes given to secure the balance of the pur- 
chase money; butif so, the lien upon the land passed with 
the notes to secure their payment, and this lien was not 
impaired by the fact that the notes were secured by other 
security than the lien upon the property for which they 
were given, but continued until the purchase money is 
paid or foreclosure is had upon the purchase money notes, 
and sale is made thereunder. 

In cases of sales of land by executory contract, as in 
this case, the same rule as to presumption of release of 
lien by taking other security for the purchase money does 
not exist as it does in cases where the title passes by 
executed contract. 

The lien held by the holders of the promissory notes 
executed to Graham and Taylor, being the older, is superior 
to the lien arising upon the sale of the same land after- 
wards made by J 8. Kelly and the appellant to V. M. 
Kelly, and must prevail. 

No injury resulted to appellant by the agreement made 
between the appellees and the holders of the notes made 
to Graham and Taylor; for the judgments rendered there- 
under were the same as should have been rendered if no 
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agreement had been made, except that the judgments 
should have subjected one-half of the proceeds of the sale 
under foreclosure, after paying the judgments rendered 
in favor of the holders of the notes executed to Graham 
and Taylor, to the satisfaction of the judgment rendered 
in favor of appellees, instead of one-third of such excess; 
but this error did not operate to the injury of the appel- 
lant; for the property when sold did not sell for enough 
to satisfy the judgments rendered on the notes executed 
to Graham. and Taylor. 

It is claimed that the appellant was injured by the fail- 
ure of the appellees to compel the holders of the notes 
executed to Graham and Taylor to cause the same to be 
satisfied out of the lands upon which V. M. Kelly and 
Mrs. Fuller executed mortgages before resorting to the 
property sold by Graham and Taylor to V. M. Kelly, and 
that for that reason the appellant’s liability as indorser 
ceased. _ 

This position we believe untenable. While it is true 
that Graham and Taylor executed a title bond to V. M. 
Kelly, by which they bound themselves to make title to 
him to the ‘‘ mill property ” upon payment of the pur- 
chase money, yet it clearly appears from the record that 
that purchase was made by V. M. Kelly in trust for the 
firm of J. 8. Kelly & Co., which was composed of J. 8. 
Kelly and the appellant. The appellant in his own testi- 
mony stated that J. 8. Kelly & Co. made the cash pay- 
ment of $1,000 made to Graham and Taylor at the time 
they executed the bond for title to V. M. Kelly, and that 
‘*the property was purchased by J. S. Kelly & Co., but 
for sufficient reasons to ourselves the property was taken 
in the name of V. M. Kelly, and the bond for title exe- 
cuted by Graham and Taylor to him; but V. M. Kelly had 
no interest in the property until afterwards, when J. 8. 
Kelly & Co. sold to him, about the time J. 8. Kelly & Co. 
. dissolved.” 
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The note sued upon in this cause was executed to 
the appellant for his share of the ‘* mill property” con- 
veyed to V. M. Kelly by J. S. Kelly and the appellant by 
conveyance last referred to in his testimony above. 

Under these facts the appellant was not in a position to . 
callupon a court of equity to marshal the securities given 
to secure the notes made to Graham and Taylor, neither - 
against V. M. Kelly, Mrs. Fuller, nor the appellees. 

To authorize the marshaling of securities held by one 
creditor for the protection of another, it must appear that - 
the securities belong to a common debtor. Story’s Equity, 
634, 642, 643. 

In this cause, under the facts, J. S. Kelly and the ap- 
pellant must be held in equity, for the purposes now under 
consideration, to be the real debtors to those persons whu 
hold the notes executed by V. M. Kelly to Graham and 
Taylor, in the original purchase of the ‘* mill property; ” 
and that V. M. Kelly and Mrs. Fuller, to the extent of the 
mortgages executed by them to Graham and Taylor, must 
be held, for the purposes of this inquiry, to be simply 
sureties for J. S. Kelly and appellant. 

In the note sued upon in this cause V. M. Kelly is the — 
original debtor, and he became so by executing the note | 
sued upon to the appellant for the same property formerly 
bought by J. 8. Kelly and the appellant from Graham and 
Taylor, and for which neither J. S. Kelly, nor the appel- 
lant, had ever paid. 

From this it follows that, as between the appellant and 
the holders of the notes executed to Graham and Taylor, 
no equitable ground can be found to subject the property 
of V. M. Kelly or Mrs. Fuller first to the payment of debts 
which the appellant is equitably and morally bound hiin- 
self to pay. 

The proposition contended for by the appellant becomes 
the more glaringly unsound when we consider the rights 
of V. M. Kelly and Mrs. Fuller, who, under the facts, can 
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only be considered as sureties for the appellant to the ex- 
tent of the mortgages executed by them respectively. - It 
was the right of those persons to have the property pur- 
chased from Graham and Taylor first subjected to the 
payment of the purchase money therefor, before resort 
could be had to the property mortgaged by them. 

The judgment of the district court is affirmed. 


AFFIRMED. 


(Opinion delivered November 22, 1881. ] 





Wituiam Hunt v. W. K. MAKEMSON ET AL. 
(Case No. 4363.) 

1. CONTINUANCE — DUE DILIGENCE.— An application for the continu- 
ance of a cause, made on a day of the term for which the cause had 
been set for trial, after a former application during the term had 
been refused, can neither be regarded as a first or second application 
under the statute, but is addressed to the sound discretion of the 
court outside of fixed rules; and the action of the court below 
thereon will not be reversed unless there has been a manifest abuse 
of discretionary power. Due diligence was not shown when no 
effort was made to procure the testimony of a witness by deposition 
until during the term, and after the first application for continuance 
was overruled. 

2. TRIAL BY JURY.— A term of court began on the 3d day of the month, 
and the docket was called for default and to enable parties to de- 
mand juries during the call on the 7th. No jury was demanded by 
counsel in the cause (they being present) for either party when the 
case was called. After the call was completed and the jury cases 
were set for a future day, the non-jury causes were called for trial, 
and plaintiff's counsel applied for a continuance, which being over- 
ruled, they demanded a jury. Held, that the application for a jury 
came too late.! 

8. It seems that for the purpose of testing the admissibility of evidence, 
the plaintiff's petition, in so far as it states facts amounting to a cross 
bill, may be regarded as such cross bill. 

4. See case as to rights of legal though not beneficial owner of judg- 
ment, to notice, when an order of sale issues against his directions 
and to his prejudice as mortgagee of the land to be sold. 





'This branch of the case was as stated in syllabus. 
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5. RIGHTS OF A JUNIOR MORTGAGEE.— The holder of a junior lien by 
recorded mortgage has the right to pay off the prior vendor’s lien; 
that right is not extinguished by foreclosure under proceedings to 
which the holder of the junior lien is not a party, and may be 
shown under apt averments, in a controversy between the pur- 
chaser under the prior lien and the holder of the junior lien to 
adjust their respective interests in the property. 

§. EVIDENCE.— See opinion for a case in which evidence to show the 
existence of rights under a mortgage and note, prior to the sale 
under judgment of the property bound thereby, was improperly 
excluded. 


APPEAL from Williamson. Tried below before the Hon. 
W. A. Blackburn. 

This case was complicated both by pleading and evi- 
dence, but is sufficiently stated by the opinion to properly 
understand the conclusions announced. 


Duncan G. Smith, for appellant. 
Walton, Green & Hill, also for appellant. 


Hancock & West, for appellees. 


GOULD, CHIEF JUSTICE.— Hunt sued Makemson and 
Fisher to set aside a sheriff’s sale of two tracts of land, 
one of one hundred and sixty acres to Makemson for $25, 
the other of forty-four acres to Fisher for $15.25, had on 
the first Tuesday of August, 1880, by virtue of process 
under a judgment foreclosing a vendor’s lien on said 
tracts, in a suit by B. S. Bybee v. T. M. Warren. Hunt 
alleged that he was the owner of the judgment by pur- 
chase and transfer thereof; that the sale was made in 
violation of his instructions to the sheriff, and without 
any notice thereof on his part, and that the purchasers 
had notice of these facts; that, being the owner and 
holder of a note for $1,000 on Bybee, secured by mortgage 
and lien on the premises, to enforce which suit was pend- 
ing, he purchased the judgment for the purpose of protect- 
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ing that claim; that by reason of the sale, which was for 
prices grossly inadequate, he was defrauded out of his 
right to said judgment and his rights under his mortgage 
were clouded and endangered. That having learned 
since his purchase that defendant Makemson and one J. 
W. Posey claimed an equitable interest of $250 in said 
judgment, or out of its proceeds, he proffered, if the court 
shall find this claim well founded, to pay said amount or 
any amount the court might adjudge. The sheriff and 
judgment debtor, Warren, were also joined as defendants, 
and the prayer was for setting aside the sale, cancellation 
of the sheriff's deeds, and to be quieted in his ownership 
of the judgment, and for such general and special relief as 
he might be entitled to in law or equity. The defendants 
answered jointly, and amongst other matters alleged that 
at the time of the plaintiff's purchase Makemson and 
Posey were the owners of the judgment, and that the 
plaintiff well knew the fact; that the sale was made fairly, 
with the full knowledge of plaintiff; and that if the land 
did not bring its full value it was caused by plaintiff's 
unfounded claim to own and control said judgment. 

Defendant Makemson also filed a cross bill, giving a 
detailed history of the claim of Makemson and Posey to 
own the balance due on the judgment when Hunt pur- 
chased it; also of the sale and purchase, claiming to be the 
owner of the land purchased, and praying to be quieted in 
his title; ‘and that all right, title and interest that plaintiff 
has or sets up be divested out of him and vested in said 
Makemson.” 

The defendant Fisher also filed a separate pleading, 
charging plaintiff’s claim to be a cloud on his title. 

The pleadings, especially those of plaintiff, were vo- 
luminous, and no attempt has been made to give many of 
the details or particulars on either side. 

The case was tried by the court without a jury, and 
the judgment was for the defendants, with a decree 
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‘*‘that all right, title, interest and claim that the said 
William Hunt has or had in the said land at the institu- 
tion of this suit be- divested out of him and vested in 
said W. H. Makemson, and that the said Makemson be 
forever quieted in his title to the said land.” There is 
also a similar decree in favor of Fisher. The first assign- 
ment of error complains of the refusal of a continuance. 

It appears that on the 7th of January, 1881, when the 
case was regularly reached on the docket for trial, the 
plaintiff applied for a continuance, but his application was 
refused as insufficient. The judge, however, postponed 
the case, and it was set by agreement of counsel for 22d 
of January, 1881. On the 22d of January the plaintiff 
again moved for a continuance, and his motion was again 
refused, His counsel refer to the statute prescribing the 
requisites of a first application fora continuance. We do 
not regard this as either a first or second continuance 
under the statute. The statute looks only to ordinary 
continuances, and seeks to regulate no other. This is 
certainly not an ordinary first application. Nor is it the 
common case of a second continuance asked for at a term 
subsequent to a continuance granted. It is one of those 
applications outside of the statute which are addressed to 
the discretion of the court, and in this case it is not made 
to appear that the court abused that discretion. No 
effort was made to take the depositions of the witnesses 
residing out of the county until after the commencement 
of the term and the refusal of the first application. This 
was not using due diligence. One witness living in the 
county was served with subpoena after the first applica- 
tion was refused, but the application fails to set out what 
he would testify, or to show the materiality of his testi- 
mony. 

In regard to the second assignment complaining that 
plaintiff was refused a jury trial, it is enough to say that 
the demand for a jury was not made until it was too late. 
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The third assignment is: ‘‘ The court erred in refusing 
to admit in evidence the note and mortgage tendered by 
plaintiff and excluded by the court.” The note was for 
$1,000, made by Warren to Hunt, January 29, 1875, and 
the mortgage was to secure the note, given and recorded 
on the same day, and covered the one hundred and sixty 
acres of land purchased by Makemson. The objection made 
and sustained was ‘‘ that the same were immaterial and 
irrelevant to the issues involved.” By reference to the 
bill of exceptions we find that they were offered to show 
plaintiff's equitable interest in the land in controversy 
and his right to control the judgment in controversy. If 
offered solely for the latter purpose we think they were 
irrelevant. Their introduction would have shed no light 
whatever on the issues as to the ownership of the judg- 
ment, or the right to control the process issued thereunder. 
But the plaintiff offered it also for the purpose of show- 
ing his interest in the land in controversy, and if, under 
any of the issues in the case, it was material to appellant, 
either in his character as plaintiff, or as defendant to the 
cross action in which Makemson and Fisher became 
plaintiffs, to show that he had an interest in the land as 
mortgagee, then these instruments were erroneously ex- 
cluded. Plaintiff had in his petition alleged that he held 
such note and mortgage; and whilst his action was mainly 
founded on his claim that the judgment in law and equity 
belonged absolutely to him, he also claimed relief in his 
capacity as mortgagee, on the ground that the sale en- 
dangered his claim and that it was wrongfully had with- 
out notice tohim. These allegations were not immaterial, 
and it was error to exclude as irrelevant evidence tending 
to establish them. Moreover the evidence was material 
to negative Makemson’s right to have Hunt’s interest in 
the land divested out of Hunt and vested in him. True, 
Hunt had not answered to this cross action. In so far, 
however, as his petition stated facts amounting to an 
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answer, it should, we think, for the purpose of making 
evidence admissible, be regarded as ananswer. We thus 
again reach the conclusion that the note and mortgage 
were relevant evidence, and were erroneously excluded. 

Counsel for appellee say that the exclusion, if erroneous, 
did not prejudice appellant, because the fact that such 
note and mortgage were held by plaintiff was proved by 
other evideuce. It is true, asstated, that Smith testified 
in court, without objection, that he gave notice at the 
sale on July 6, 1880, that Hunt held a note and mortgage 
on the land; and Smith also testified that he was Hunt’s 
attorney to foreclose the mortgage on the land in suit. 
This indirect evidence that Hunt had, or rather claimed 
to have, some sort of a note and mortgage, did not supply 
the excluded evidence. The instruments, if admitted, 
would have established that he did have such a note and 
mortgage as he had alleged. 

Again, counsel say that, ‘‘the case being tried by the 
court without a jury, the judgment will not be reversed 
as a general rule, because evidence was improperly ex- 
cluded or admitted, if the final judgment reached the 
justice of the case.” There is a rule that, ‘‘where the 
judge sits to hear and decide the case without a jury, his 
having heard incompetent evidence would not require a 
reversal of the judgment when there was competent 
evidence sufficient to authorize its rendition.” Melton v. 
Cobb, 21 Tex., 541. The reason is that the court ‘‘ would 
discriminate between evidence which was legal and that 
which was not; giving the former the weight to which it 
was entitled, and rejecting the latter.” Id. Obviously 
this reason would not apply where evidence is excluded. 
In a case tried by the court the improper exclusion of 
evidence may operate as injuriously as if the trial were 
before a jury. In neither case will it require a reversal 
if it appears that no injury resulted to the party offering 
the evidence. 
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If it could be assumed that the exclusion of evidence 
constituting the very foundation of plaintiff's claim to 
relief as mortgagee did not stop him from introducing 
evidence on that branch of his case, and that outside of 
the excluded mortgage and note he had introduced all 
the evidence which he had, it would still be difficult to 
say that no other result than the judgment rendered 
could have been reached, and that therefore the exclusion 
of the evidence overated no injury. In support of the 
judgment it is conceded that Hunt’s claim that in law and 
equity the judgment and its proceeds belonged to him 
was not only not supported, but was negatived. Whilst 
the judgment was in the name of Bybee, and was so 
taken with the consent of Makemson and Posey, it satis- 
factorily appears that to the extent of the balance due 
thereon at the time of Hunt’s purchase, Bybee held it in 
trust to pay over the proceeds to Makemson and Posey. 
Such being the case, we see no error in refusing to set the 
sale aside because made against his orders. Having no 
beneficial interest in the judgment, the sale operated no 
injury to him, regarded merely as its legal owner. But 
if, as such legal owner, by written assignments, he had, 
for his own protection as mortgagee, exercised a legal 
right in directing the sheriff not to proceed until his 
further orders, and had a right at least to notice of any 
intended sale, it is difficult under the evidence to say that 
it so clearly appears that he, either personally, or through 
his attorney Smith, in fact had such notice as to make it 
manifest that no other result than the judgment rendered 
could have been reached. In one point of view, the tes- 
timony as to notice is conflicting, and so viewed it can- 
not be said with confidence what should have been the 
result. 

From the action of the court in excluding the mortgage, 
it appears probable that the court entirely disregarded 
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plaintiff's claim to relief as mortgagee, and passed only 
on his case as owner of the judgment. If so, we are 
inclined to the opinion that the plaintiff was entitled to 
have this branch of his case passed upon, and that the 
exclusion of the mortgage was an error which operated 
to his injury by cutting him off from that right. 

But we are very clear that the exclusion operated to 
Hunt’s injury in his character as defendant to Makem- 
son’s cross action. As the holder of a junior lien by 
recorded mortgage he had the right to pay off the prior 
vendor’s lien; and whilst the exercise of that right may 
have been embarrassed by the foreclosure of that lien and 
the purchase by Makemson, the right itself was not ex- 
tinguished, he not having been made, as he should have 
been, a party to the foreclosure proceedings. Makemson, 
however, in his cross action, sought to extinguish any 
rights Hunt had in the land. Certainly it was most 
material for the court to know what Hunt's rights and 
interests were before divesting them out of him and vesting 
them in Makemson. Hunt's proffer in his pleadings to 
pay Makemson and Posey’s interest in the judgment, with 
a little liberality might be regarded as a proffer then to 
pay off the prior incumbrance on the land. If he had 
been allowed to do this, as we think he should have been, 
he would then have been in a condition to enforce his own 
mortgage. Without pursuing the question of the respect- 
ive rights of the parties further, we are of opinion that 
the court erred in excluding the note and mortgage; 
that this error operated to the prejudice of Hunt and led 
to an erroneous decree, requiring a reversal of the judg- 
ment as to appellee Makemson. 

The land claimed by Fisher was not embraced in Hunt’s 
mortgage, and the exclusion of the mortgage constitutes 
no ground for reversal as to him. No error appearing in 
so much of the judgment as affects appellee Fisher, the 
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judgment as to him will be affirmed; but in so far as ié 
affects appellee Makemson and the other appeilees, the 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


{Opinion delivered November 25, 1881. ] 





JoHN W. RAINEY AND Wire v. E. S. CHAMBERS, 
GUARDIAN, ETC. 
(Case No. 1103.) 


}. HoMESTEAD.— The title to the homestead of the husband and wife, 
upon liis death in 1863, he dying insolvent, and no constituent of 
the family other than the widow surviving him, vested in the 
widow, and a conveyance of the same by her, made afterwards, 
vests the title in the purchaser. 

2. Deep — ContTract.— A deed from a mother to a son recited a consid- 
eration paid. Afterwards the mother died, and by will devised the 
land to another, who, in an action of trespass to try title brought 
against him by the son’s heir, under a plea of ‘‘not guilty” at- 
tempted to show that the real consideration of the deed from the 
».other was the son’s promise to pay her a stipulated sum yearly 
which was never paid. Held, 

(1) The deed from the mother to the son, reciting a consideration 
paid, and love and affection, was an executed contract. 

(2) vhe deed was not cancelled by the failure to pay the stipu- 
lated annuity. 

(3) In the absence of evidence showing the inability of ta: eu./s 
estate to comply with his alleged agreement, proof that h» fail ." »» 
pay the annuity would constitute no defense. 

é. EsTOPPEL.—No agreement made by the guardian of a minor concern: 
ing the partition of an estate in which he is interested, can, unless 
ordered or sanctioned by a court having jurisdiction, operate aa 
estoppel on the mipor. 


AppeaL from Red River. Tried below before the Hou. 
Renben R. Gaines. 
Vor. LVI—2 
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W. B. Wright, for appellants. 

I. The court erred in rendering a judgment for the 
viaintiff in the court below, because the facts show that 
the deed made by Mrs. Cynthia Robbins to John R. Rob- 
bins, her son, was executed upon the consideration that 
the said John R. Robbins was to pay her the sum of 
$1,000 in cash, and also to pay her during her life-time 
the further sum of $500 per annum for her support; and 
that shortly after the execution of said deed, the said 
John R. Robbins died, without performing, on his part, 
the agreement executed by him at the time the deed was 
executed by his mother, Mrs. Cynthia Robbins; and that 
he died without paying any part of the consideration for 
the property embraced in said deed to him. Where a 
deed or other instrument, originally valid, has, by subse- 
quent events, made it impossible for the consideration to 
be performed by the vendor, the deed becomes inoperative 
and void. 

II. The court erred in rendering a judgment for the 
plaintiff in the court below, because the facts show that 
the consideration of the deed from Mrs. Cynthia Robbins 
to her son, John R. Robbins, had entirely failed, and that 
John H. Chambers, the executor of John R. Robbins, and 
testamentary guardian of Sallie Robbins, the child of 
John R. Robbins, with all of the children of Cynthia 
Robbins, during her life-time, and after the death of said 
John R. Robbins, made a compromise and adjustment of 
all their difficulties and troubles existing between them, 
and executed an agreement to this effect as a final set- 
tlement and adjustment, and is an estoppel upon the 
plaintiff. An agreement of parties, fairly understood. 
which avoids the necessity of legal proceedings, is a 
sufficient consideration to support the agreement. 1 
Story’s Eq. Jur. (12th ed.), sec. 706c; Dancy v. Strick- 
linge, 15 Tex., 557; Ryan v. Maxey, 43 Tex., 192. 
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Sims & McDonald, for appellee. 


STAYTON, ASSOCIATE JUSTICE.— This suit was brought 
by the appellee, in right of his ward, to recover an undi- 
vided one-fourth interest in the tract of land described in 
the petition. 

The land described in the petition constituted tne 
homestead of John Robbins, who died about the year 
1563, leaving no constituent of his family other than his 
widow, Cynthia Robbins, but leaving children, ail adults. 

In the year 1870 Cynthia Robbins conveyed the land 
described in the petition to her son, John R. Robbins, 
who was the father of the ward of appellee. 

In 1871 John R. Robbins died testate, and by his will 
devised to his mother the undivided three-fourths of the 
land described in the petition, and to his daughter the 
residue. 

In 1877 Cynthia Robbins died testate, and by her will 
gave to Mrs. Rainey, one of the appellants, the property 
in petition described. 

The estate of John Robbins was insolvent. 

The only plea to the merits interposed by the appellants 
was the plea of ‘*‘ not guilty.” 

There was testimony tending to show that John R. 
Robbins, in consideration of the conveyance made to him 
by his mother, agreed to pay to her for her support the 
sum of $500 per annum during her life-time, and that 
the same had not been paid; and it is now claimed that 
the failure so to pay cancelled the deed made by the 
mother to the son. 

The first assignment of error in substance is, that the 
court below erred in not so holding. The deed from the 
mother to the son was an executed contract, reciting a 
consideration fully paid, and the further consideration of 
love and affection. 

After the death of John R. Robbins, an agreement was 
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made between the widow of John Robbins and three of 
their children and the guardian of Sallie Robbins, the 
daughter of John R. Robbins, for a partition of the estate 
of John Robbins, deceased, which provided for the parti- 
tion to be made by commissioners named, who were by 
said agreement to partition the estate, make a report of 
the same, and the report, when signed by the parties to 
the agreement, was to operate as a deed of partition. 
The commissioners named partitioned the estate, in so far 
as the land in controversy is concerned, and made a re- 
vort thereof which was signed by all the parties to the 
agreement except the guardian of Sallie Robbins. In the 
partition thus made the land now in controversy was 
allotted to Cynthia Robbins. It was not shown that, in 
making the agreement for partition above referred to, the 
guardian of Sallie Robbins was acting in any manner 
«under the order of the probate court having jurisdiction 
of her estate. 

After the partition above referred to, all of the prop 
erty of the estate of John Robbins was sold for the pay- 
ment of the debts of his estate, except the two hundred 
acres of land described in the petition in this cause. 

It is claimed that, by the agreement and partition above 
referred to, the ward of the appellee is estopped from 
claiming the land in this cause sued for; and that the 
court below did not so rule, is in substance another as- 
signment of error relied upon in this court. 

We are of the opinion that title to the land described 
in the petition in this cause, it being the homestead of 
John Robbins at the time of his death, his estate being 
insolvent and no constituent of his family other than his 
widow, Cynthia, surviving, vested in her at the time of 
his death; and that the deed made by the widow to John 
R. Robbins, of date September 12, 1870, passed title 
thereto to him. 17 Tex., 187; 44 Tex., 249; 47 Tex., 380; 
52 Tex., 164. 
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The deed from Cynthia Robbins to John R. Robbins 
was an executed contract, reciting a consideration paid; 
but it is contended that the real consideration was not 
paid, and that the failure to pay the same cancelled the 
deed. 

We know of no case which has established such a doc- 
trine. If the contract between John R. Robbins and his 
mother was such as it 1s Claimed to have been by appel- 
lants, it was a valid contract, and might have been 
enforced against his estate after his death. It is not 
shown that his estate is insolvent, or not amply abie to 
comply with any contract he may have made. Under 
the facts claimed to be true by appellants, a lien existed 
upon the land now sued for by appellee, and might have 
been enforced to pay any obligation assumed to his mother. 

Cases may exist in which, upon the failure and inability 
of a party to comply with such a contract as the ap- 
pellants claim was made between John R. Robbins and 
his mother, a court of equity, upon proper pleading and 
proof, would cancel a conveyance; but such a case is not 
made by the pleading or proof in this cause. 52 Tex., 
426, 

This is a suit of trespass to try title; the only plea to 
the merits is the plea of *‘ not guilty; ” and the only de- 
fense set up by the evidence in that part of the defense 
now under consideration was, that the purchase money 
had not been paid. 

By the will of John R. Robbins, an undivided three- 
fourths of the land vested in his mother, and vy her will 
that interest in said property vested in Mrs. Rainey, one 
of the appellants, and the remaining one-fourth remains 
the property of Sallie Robbins, unless the a,rveement for 
partition made between Cynthia Robbins «nd her three 
children and the appellee, as guardian of bis ward, and 
the action of the commissioners thereunder, have divested 
such interest. 
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We are of the opinion that, in the absence of authority 
from the probate court having jurisdiction of the guard- 
ianship of Sallie Robbins, that her guardian had no legal 
power to make such an agreement, and that the rights 
of his ward cannot be divested thereby. If any such 
authority existed it was incumbent upon the appellants 
to show that fact; not having done so, no such authority 
can be presumed. 

There is no error in the judgment of the court below, 
and it is in all things aftirmed. 

AFFIRMED. 


[Opinion rendered November 25, 1881.] 





Mary M. CAamoron Ev AL. v. J. M. THURMOND ET AL. 
(Case No. 4308.) 


1, JUDGMENT — RULES OF COURT.— A judgment was entered on the 
16th of December, 1879, on a moticn to enter the same nune pro 
fune as of the 6th of December, 187¥, that being the last day of the 
preceding term. The cause had been submitted to the judge for 
trial on the law and facts in Novevaber, during the term which 
closed December 6, 1879. No consent to a continuance after sub- 
mission was agreed to by counsel and placed of record, as required 
by rule 65 for the district courts. The judgment sought to be en- 
tered had never been read in open court; it bore no file-mark of the 
clerk showing it had been filed during the former term. nor was 
there any entry of that term in the judge’s docket showing its char- 
necter. The judge, in signing an exception to his action, on granting 
the motion to enter nune pro tune, stated that the motion was 
granted because the judgment was ‘‘ the exact judgment rendered 
by the court on the 6th Decembes, 1879.” Held, 

(1) The entry of the judgment was in violation of rule 65 for the 
district courts. 

(2) To authorize th. entry of a judgment nune pro tune, the 
proof that it was rendered should be absolute and definite,— abso- 
lute from the record that a judgment was rendered, and its terms 
and conditions should be distinctly established by competent 
testimony. 
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. Fact CAsE.— See opinion for facts pleaded, held sufficient to author- 
ize the introduction of parol testimony to prove the consideration 
for a deed, with a view of showing that the land was separate prop- 
erty. 

. TENANT IN COMMON.— The deed of a tenant in common to a specific 
portion of the common property is not void, but will be respected 
so far as it may be consistent with the rights of co-tenants. 

. COMPROMISE.— The compromise of a doubtful right is a sufficient 
foundation of an agreement, and such compromise will not be set 
aside though it should afterwards appear that the party taking 
something under the contract was really entitled to nothing, pro- 
vided the compromise was in good faith, and without concealment, 
fraud or misrepresentation. 


Error from Dallas. Tried below before the Hon. Geo 
N. Aldredge. 

Mary M. Camoron and Alice Dill, with whom wery 
joined A. A. Camoron and William Dill, their husbands 
for themselves, and Mary M. Camoronas next friend fur 
her minor brothers and sisters, Robert A., James H., 
John T., Laura L., and Martha E. Horton, brought 
suit against James M. Thurmond, H. L. Ray, James 
Bentley, J. C. Bigger, trustee, J. W. Payne, C. M. Dill 
and M. C. Dill, on the 3lst day of May, 1877, alleging 
shat they were the only heirs of John Horton, deceased: 
that their father died in the county of Dallas on the —— 
day of ——, 1570, and at his death was seized and pos- 
sessed of the several tracts of land numbered from one to 
eight, as described in their petition, amounting in all te 
about seventeen hundred acres; that these lands were 
acquired before his marriage, and were his separate prop- 
erty, though from the face of the title papers it appeared 
they were the community property of the said Horton 
and the defendant, C. M. Dill, the mother of plaintiffs, 
to whom he was married in 1854; that on the 11th day of 
September, 1870, after the death of their father, their 
mother, C. M. Horton, now Dill, effected a settlement 
and an adjustment with their half-sister, Oriena Bast, 
and her husband, A. Bast, who was the only issue of a 
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prior marriage (in 1849) of their father with a Miss Mar- 
garet Hopkins, and deeded to said Orlena two hundred 
acres of said land out of tracts Nos. 2, 3 and 4, as a full 
satisfaction of her interest in the estate, and received 
from Orlena and husband a deed of the same date, relin- 
quishing all her interest in the remaining lands. That 
their said mother intermarried with the defendant, M. C. 
Dill, who in a short time became involved, and to secure 
attorneys procured the assistance of his wife, and cov- 
ered almost the entire landed estate with mortgages, 
deeds of trust and conveyances; that their half-sister, 
Orlena Bast, and her husband had on the date of the setv- 
tlement gone into possession of the lind set apart to them ; 
had improved the same, made a homestead thereon, used 
and enjoyed it, and were then in the quiet and peaceful 
possession thereof, and they, plaintiffs, did not seek to 
disturb them; and Mary M. Camoron, for self, sought to 
avoid a trust deed in favor of the defendants, Thurmond 
and Ray, by her made, on the ground of fraud. 

The petition asked that the lands be relieved of the 
various trust deeds, mortgages and other conveyances 
made by M. C. Diil and their mother, C. M. Dill, after 
their intermarriage, alleging them to be void for the want 
of power in the grantors to convey, though they created 
clouds upon their title, and asked that the real estate be 
divided and partitioned among them each one separately. 

The defendants all filed answers, and Ray died, having 
soid out to the defendant Thurmond. 

On the lith day of January, 1877, Orlena Bast and 
husband intervened, and claimed that the lands were 
acquired during the existence of the marriage of Jolin 
Hortor and Margaret Horton, her mother; that she was 
entitled to one-half thereof as heir to her mother, and 
one-ninti thereof as heir to John Horton, her father, 
and one ‘hirty-seventh as heir to her half-brother, Enoch 
Horton; that the settlement made with the mother of 
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plaintiff (C. M. Dill) and her step-mother was procured 
through fraud and impositions of her uncles, brothers to 
John Horton; afterward she filed an amended answer, 
withdrawing the allegations of fraud, and charged a want 
of consideration in her deed of September 11, 1870, and, 
without tendering back the title, asked that the lands be 
partitioned according to her statement of interest. 

The defendants claimed that the lands were acquired 
dufing the connubial partnership of John Horton and 
C. M. Horton, and that they held whatever interest the 
said C. M. Dill had prior to the execution of the same. 
_Subsequently W. M. Edwards was appointed special 
guardian for the said minors, and qualified as such on the 
Sth day of September, 1877. 

On the 24th of November, 1879, the case was tried by 
the judge, a jury being waived, and was by the court 
taken under advisement until the 6th day of December, 
1878, the last day of the term, and then no decree was 
read in open court or entered upon the minutes of court. 

On the 13th day of December, 1879, at the next ensuing 
term of court, a decree was entered over plaintiffs’ objec- 
tion, as of December 6, 1879. 

The circumstances connected with its entry are suffi- 
ciently stated in the opinion. The decree is lengthy and 
complicated, and its contents need not be stated. 


W. M. Edwards, A. W. Nowlin and Eblin & Robert- 
son, for plaintiffs in error. 


Stevens, for defendants in error. 
J. A. H. Field, for intervenor. 
Quinan, J. Com. App.— The assignments of error on 


which the plaintiffs in error rely in their brief only will 
be noticed. 
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The first assignment of error: The court erred in allow- 
ing the defendants’ and intervenor’s motion to enter the 
judgment in this case of the 13th of December, 1879. 

A bill of exceptions signed by the judge recites ‘‘ that 
this case was submitted to the judge for trial on the law 
and the facts on November 24, 1879, and that the judg- 
ment was rendered in said cause on the 6th day of Decem- 
ber, 1879, that being the last day of the October term of 
the district court of Dallas county for the year 1879, and 
that the continuance, after such submission on the 26th - 
day of November, 1879, was not done by the consent of 
parties thereto and placed on record.” 

The 65th rule for the district court provides: ‘‘ A cause 
that has been submitted for trial to the judge on the law 
and facts shall be determined and judgment rendered 
thereon during the term at which it has been submitted, 
and at least two days before the end of the term, if it 
has been tried and submitted one day before that time, 
unless it is continued after such submission for trial by 
the consent of the parties placed on the record.” The 
judgment was entered on December 13, 1879, nunc pro 
tunc, as rendered December 6, 1879. 

That this condition of the judgment, conceding it to be © 
go rendered, is in direct violation of this rule, is evident. 

The rule was adopted by the court upon mature con- | 
sideration. It was suggested by experience of its neces- 
sity. It was not intended as a mere brutum fulmen. So 
palpable a violation of the rules prescribed cannot be dis- 
regarded. We are of opinion that for this cause the 
judgment should be reversed. March v. Huyter, 50 Tex., 
250). 

Another objection under this assignment to the judg- 
ment is, that it was not read in open court on December 
6, 1879, nor was there any memorandum upon the judge’s 
docket, or evidence before the court, to show that it had 
*een rendered. 
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The judgment in the record was entered cn December 
13, 1879, on motion of the defendants and intervenor, 
‘““nune pro tunc,” as of date December 6, the last day of 
the preceding term, ‘‘informing the court that on that 
day a judgment was rendered in the cause” in the words 
and figures as shown in an exhibit A, attached and made 
part of the motion, and that the clerk failed, for want of 
time, to enter the same upon the records of the court. 

The bill of exceptions reserved and signed by the judge 
on granting this motion, and entering of the judgment, 
recites ‘‘ that the decree sought to be entered by the court 
was never read in open court on the 6th of December, 
1879, . . . nor does it bear any file-mark of the clerk 
that it was ever filed in the cause. ‘he court, after 
hearing ghe motion, and the paper attached and the mem- 
orandum on his docket as follows: ‘‘ November 14, 1879. 
Defendant has leave to amend. Plaintiffs suggest the 
death of Mrs. Camoron and Mrs. Bast. November 24, 
1879. Defendant Thurmond has leave to file first supple- 
mental answer. Defendant Thurmond’s special demurrer 
overruled. W. M. Edwards’ fee fixed at $200, and taxed 
as costs. M. M. Miller, J. M. Haney and R. M. Cook 
appointed commissioners to partition the land in contro- 
versy. Plaintiffs except, and in open court give n¢tice 
of appeal,” added, this being all the evidence before the 
court it sustained the motion, etc. 

To this was added: ‘‘I sign this bill of exception with 
this statement: that defendant Thurmond and intervercr 
Bast’s motion to enter the judgment nunc pro tunc was 
sustained, and plaintiffs’ exception overruled, because 
the judgment attached to said motion and sought to be 
entered is the exact judgment rendered by the court cn 
the 6th day of December, 1879.” 

The question presented is not free from difficulty. A 
judgment is the decision of the law pronounced by the 
court — ‘‘ the very voice of law and right.” It is a judi- 
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cial act. It is what is ordered and considered. We con- 
found commonly this judicial act with the ministerial 
one, of the entry of it by direction of the court in its rec- 
ords by its officers. The paper attached to this motion is 
not a judgment — it is offered to show what was the judg- 
ment pronounced by the court. That this was not read in 
court does not negative the fact that judgment was ren- 
dered. The complaint is that a judgment was rendered 
but not entered, and the relief asked is that it be now en- 
tered. All judgments must be entered in the minutes by 
the clerk under the direction of the court, for without 
this there can: be no proof made of the judgment in other 
courts, and the party in whose favor it is rendered can 
have no benefit from it. 

Where the judgment is pronounced and there is a fail- 
ure to enter it, not from the fault of the parties, but from 
tack of time to extend it upon the minutes before the end 
of the term, it would be unjust to withhold from the party 
the benefit of his recovery. ; 

Hence it has never been doubted that the courts have 
power, and have often exercised it, to enter up judg- 
ments ‘‘xune pro tune.” Johnson v. State, 14 Tex., 455; 
Ximenes v. Ximenes, 43 Tex., 463. 

But how shall it be proven that a judgment was 
rendered? Mr. Freeman, in his work on Judgments, sec. 
61, says the weight of authority sustains the rule that 
only by some entry or memorandum on or among the 
records of the court, can the rendition of a judgment be 
proved. An entry must somewhere be found and pro- 
duced in court, apparently made by authority of court. 
It must be in some book or record required by law to be 
kept. ‘‘A decree filed and signed by the judge when the 
law did not require such decrees to be filed and signed, 
and when no part of the record showed the rendition of 
any decree, was held insufficient to warrant its entry as 
the former decree of the court.” 
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Here there was no record evidence before the court 
that any decree was rendered, except the meager entry 
upon the docket. It is only by indulgence in very liberal 
conjecture that we can say, speaking from the docket or 
the record, that a judgment was rendered — a judgment 
tinal upon the merits. And certainly it does not appear 
for or against whom it was rendered. And if a judgment 
was, in fact, rendered, what was the extent and charac- 
ter of it? The paper attached to the motion of defend- 
ants is not supported by affidavit, nor was proof offered 
that it correctly described the judgment pronounced by 
the judge. If the character of the judgment delivered 
is to be so established by evidence outside the record, 
the testimony should be as full and ample and with all 
the sanctions necessary to establish any other fact. The 
judge’s notes upon the docket, his opinion filed, when the 
law requires him to write and file an opinion, have been 
received, The evidence which, under our statute, is ad- 
iissible to amend a judgment by, would be sufficient, 
doubtless, to supply one. So as, under a rule of court, it 
is required of the counsel of the party who has obtained 
the judgment to prepare the decree and submit it to the 
judge for his approval, testimony might be received to 
prove the character of the judgment rendered by the copy 
of the decree prepared, and that it had been accepted by 
the judge and ordered to be so entered. But here there 
is a judgment, spread over fifteen pages of the transcript, 
embracing a variety of subjects, and it rests for its 
authority and correctness solely upon the recollection of 
the judge at asubsequent term. His statement appended 
to the bill of exceptions goes to this extent, no more, that 
the copy which is attached to the motion contains exactly 
the judgment which he rendered. It is not his notes of 
his judgment; it is shown that this paper was not read 
from. It is nota filed paper or a record of the court. 
We doubt the sufficiency of all this to warrant the entry 
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of the judgment. Certainly it would be insufficient to 
amend one. Ximenes v. Ximenes, 43 Tex., 463. 

It is unnecessary, however, to decide the question 
raised, as the judgment, for the other error indicated, 
will be reversed. It is noticed to express, in view of the 
evils which might result from lending too easy an ear to 
applications to supply omissions and imperfections in the 
records of the court after tie term, our conviction that the 
proof to warrant it should be absolute and definite — ab- 
solute from the record that a judgment was rendered, 
and its terms and provisions distinctly established by 
competent testimony. Price v. Likens, 23 Tex., 635; 
Messner v. Hutchins, 17 Tex., 597. 

The sixth assignment of error is that the court erred in 
allotting to the intervenors the one-half of the A. B. 
Wilson tract. 

It cannot be said, in looking into the case as presented 
by the record, that this assignment is well taken. If it 
were admitted that there was proof that the separate 
property of John Horton (his headright certificate) was 
embraced in the consideration paid for the lands in con- 
troversy, there is none to show that it was applied specific- 
ally for the Wilson tract; nor is the proof of its value, 
nor any basis laid upon which the court could act to de- 
cree this Wilson tract to be separate property of John 
Horton. But though this assignment may not be sus- 
tained, yet as the case will be remanded, and as we be- 
lieve that the court erred in its ruling upon the admission 
of testimony offered to establish the fact that this 
Wilson tract of land was in fact received in exchange for 
the Horton headright, it is proper we should refer to the 
points reserved by bills of exception, and intimate our 
views with regard to them. 

The suit is by the children, seven in number, or the 
representatives of the children, of John Horton, de- 
seased, against his widow and others. The object is te 
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have partition of the estate of John Horton and to relieve 
it of incumbrances. The lands of the estate are described 
in the petition; amongst them the Wilson tract. It is 
averred ‘‘that although it appears from the date of the 
deeds and other title papers to said lands, that the same 
were acquired during the existence of the marriage of 
their father and their mother, which took place in March, 
1854, that the same is the separate property of their 
lather, John Horton, deceased, and was acquired by him 
with his separate means and money,” etc. 

On the trial plaintiffs offered to prove by the witness 
Read that the consideration of the deed from James Hor- 
ton to John Horton, of date July 22, 1856 (in which is 
included this Wilson tract), was other lands, the separate 
property and the headright of John Horton, conveyed on 
the same day by John Horton to James Horton; but this 
testimony was excluded ‘‘ because of want of allegations 
in plaintiffs’ petition to support such evidence.” 

Manifestly this ruling was erroneous. The allegations 
of the petition were sufficiently specific to permit the in- 
troduction of the proof. Indeed it is not easy to perceive 
how, without setting out at large he would prove the 
facts, the averments could have been more definite. It is 
never necessary to set out the testimony in the pleadings. 

But there certainly was proof upon the trial, which 
seems to have been admitted without objection, that the 
facts were as the testimony of Read proposed to establish 
them. It appears that John and James Horton were 
brothers and partners, and engaged in locating and ac- 
quiring lands together; that the headright certificate of 
John Horton was acquired by him as a single man; that 
he located the land and settled upon it while he was a 
single man; that John and James divided their joint ac- 
quisitions by deeds executed by each to the other, simul- 
taneously conveying to each the part set apart to him; 
and that among the lands so set apart to James Horton 
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and deeded to him was this John Horton headright. So 
that in effect it formed part of the consideration for the 
iands deeded to John Horton. 

The decree, therefore, of the court which adjudges all 
the lands embraced in the conveyance to John Horton to 
be the community property of himself and his first wife, 
cannot, at least to this extent, be right. Clearly, so fze 
as this headright or its value formed part of their consid- 
eration, he had a separate estate in them. 

The seventh assignment of error is: The court erred in 
deciding that a deed from Orlena Bast and husband to 
Clarinda M. Horton, surviving widow of John Horton, de- 
ceased, and the deed from Clarinda Horton (now Dill) to 
Orlena Bast, both of the 11th of September, 1870, were 
void for failure of consideration and want of power and 
authority of or in the said Clarinda M. Horton to make 
the conveyance to the said Orlena Bast. 

Orlena Bast, a danghter of John Horton by his first 
wife, intervened in this suit, alleging that all the lands 
sought to be partitioned were acquired during the mar- 
riage with her mother, and claiming one-half as heir of 
her mother. Shortly after her father’s death, on Septem- 
ber 11, 1870, it appears that an arrangement was made 
between her and the widow as a settlement of the estate 
of her father, by which the widow conveyed to her two 
hundred and ninety acres of the land, and she released to 
the widow all interest in the residue of the estate. This, 
Orlena avers, was made and procured through fraud and 
false representations; that it was without consideration; 
and that the widow had no authority make her a convey- 
ance. She asks that it be set aside. 

The decree of the court is, ‘‘ the said Clarinda M. Hor- 
ton’s attempted conveyance of the said land was without 
power and authority in her to make the same, and that 
by reason of said want of power and authority in said 
Clarinda M. Horton, the consideration for which the deed 
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from said Bast to her was made has wholly failed; ” it is 
adjudged that the two deeds be annulled, etc. 

This judgment, upon the facts as developed in the 
record, was in our opinion erroneous. The deed from 
Clarinda Horton to Orlena Bast was not wholly without 
consideration. She was tenant in common of the estate 
of John Horton with the other heirs. She had a large 
interest in the estate, and whatever interest in the land 
she had, passed by her conveyance to Orlena. It ap- 
pears from the judgment in this case that the community 
estate of herself and her husband was six hundred and 
forty acres of the lands; that as heirs of the deceased 
son, Enoch, she had an interest of one-half his share of 
the estate; that she also had a life estate of one-third in 
her husband’s share of the lands not belonging to their 
community. Of the land which she conveyed to Orlena, 
the tract No. 3 was of that community. 

The deed of one tenant in common to a specific portion 
of the common property is not void. It will not be suf- 
fered to prejudice the rights of co-tenants. It will be, on 
principles of equity, respected so far as it can, consist- 
ently with the rights of others. So in Arnold v. Cauble, 
49 Tex., 533, Chief Justice Roberts said: ‘‘ Where there 
is but one person holding under a co-tenant, or several 
holding small portions comparatively, so that it is practi- 
cable, equity would require that partition should be made 
so as to leave them in possession of the land sold to them, 
and especially where they have made improvements on 
such portions, by setting apart that part of the land to 
t':2 co-tenant that is their vendor.” 

Upon the execution of the deed from Mrs. Horton to 
Orlena, she went into possession of the property con- 
veyed, and has remained ever since in undisturbed en- 
joyment of it. The settlement has been acquiesced in by 
the other heirs of Horton, nor is it attempted to be repu- 


diated by them in this suit. 
VoL. LVI—3 
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There is no room to doubt that by Clarinda’s deed to 
Orlena she not only acquired all her actual undivided 
interest, but that on partition, if not prejudicial to the 
interests of the other co-tenants, all the land conveyed to 
her would be set apart to her. Clarinda’s interest in 
the whole estate would, it seems, have exceeded the 
quantity of land deeded to Orlena. Fitch v. Boyer, 51 
Tex. 336. . 

But it appears further from the proofs, that this 
arrangement between Clarinda and Orlena was made to 
avoid litigation, to compromise doubtful questions, and 
as a family settlement. What the respective rights of 
the parties in the estate of John Horton were, was not 
very clear. The legal presumption was, that it was all 
the property acquired during the second marriage. The 
deed of 1856, by which the title to the lands passed to 
John Horton, strengthened that presumption. Even 
now in this transcript the proof is very vague which 
rebuts that presumption or tends to show that the prop- 
erty was acquired during the first marriage, rather than 
before any marriage. It presented a fair occasion for 
compromise and adjustment. Such arrangements .are 
always regarded favorably by the courts. 

‘‘An agreement entered into upon a supposition of 
right or of a doubtful right, though it often comes out 
that the right was on the other side, shall be binding, and 
the right shall not prevail against the agreement of the 
parties, for the right must always be on one side or the 
other, and therefore the compromise of a doubtful right 
is a sufficient foundation of an agreement.” Leading 
Cases in Eq., 1675. And again it is said: ‘“‘It is clear 
that when parties enter into a compromise or family 
arrangement in order to avoid litigation, the question as 
to whether one of the parties is entitled to certain prop- 
erty or not, such compromise will not be set aside, al- 
though it should eventually turn out that the party taking 
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something under the compromise was in reality legally 
entitled to nothing.” 

But the parties in making such agreement must act 
in perfect good faith, without concealment, misrepresenta- 
tion of facts, or fraud. 

‘A deliberate settlement of a controverted right will 
not be set aside except for those cases which, like fraud, 
mistake, or undue influence, invalidate all contracts; and 
it is not, therefore, sufficient ground for opening and re- 
scinding such an agreement that it is harsh or unequal in 
its operation.” French v. Shoemaker, 14 Wall., 314; 
Bennet v. Paine, 5 Watts, 261. 

Whether the settlement between Mrs. Horton and Mrs. 
Bast should be set aside would depend upon the fairness 
of the transaction, the good faith on which it was con- 
ducted, whether she was induced to execute it through 
fraudulent representations or concealment of informa- 
tion, or undue influence, and would not be avoided, if 
otherwise fairly made, merely because of the dispro- 
portion in value of the lands she received and that which 
she might legally be entitled to recover. 

Other points aregpresented in the briefs, which, how- 
ever, it is unnecessary to discuss, as they are not likely 
to again arise. 

We are of opinion the judgment ought to be reversed 


and the case remanded. 
REVERSED AND REMANDED. 


(Opinion delivered November 28, 1881.] 
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JOSEPHINE H. RYAN ET AL. V. J. B. WILSON ET AL. 
(Case No. 4390.) 


1, PAROL AGREEMENT FOR SALE OF LAND —STATUTE OF FRAUDS.— 
The minor heir takes the estate cast by the death of the ancestor, 
subject to be divested for payment of his debts, and free from being 
incumbered by any equities that may subsequently arise from im- 
provements made under a verbal sale by the ancestor. The verbal 
agreement to convey, being in coatravention of the statute of 
frauds, cannot be enforced on account of occupancy and valuable 
improvements made under it, after the death of the ancestor. 

2. Fact cAsE.—See statement for case in which it was held that a 
judgment was rendered divesting the rights of heirs which was 
unauthorized by pleadings. 


APPEAL from Tarrant. Tried below before the Hon. 
A. J. Hood. 
J. B. Wilson and Winfield Scott, as the assignees at 


sheriff’s sale of Alex. Canto and L. H. Stein, brought 
this suit against Arthur Hirshfield as executor of John 
S. Hirshfield, J. P. Smith in his own right, and against 
appellant Josephine H. Ryan as the guardian of the per- 
sons and estate of minor children of John S. Hirshfield, 
deceased, to enforce specific performance of a parol con- 
tract for the sale of lots 3 and 6, in block 10, and lot 3, in 
block 9, Smith and Hirshfield’s addition to the city of 
Fort Worth, alleged to have been made by J. 8. Hirsh- 
field, deceased, and J. P. Smith to Alex. Canto and L. H. 
Stein. Plaintiffs claimed to have acquired the right of 
Canto and Stein by purchase at sheriff's sale. 

On the 23d day of September, 1880, L. H. Stein, by 
leave granted, intervened in the suit, denying the plaint- 
iffs’ right to enforce a specific performance of the con- 
tract, setting up the same, and praying for title to a 
portion of the property. 

On September 24, 1880, J. P. Smith and Arthur Hirsh- 
field answered Smith without citation, and Hirshfiela 
upon citation issued that day, and which required him 
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to appear at the January term of the district court of 
Tarrant county. On the same day judgment by default 
as to Ryan and Ryan was taken. On September 30, 1880, 
plaintiffs filed an answer to the plea of intervention of 
L. H. Stein, and in this answer prayed that Alex. Canto 
be made a party defendant. On same day Josephine H. 
Ryan moved the court to set aside judgment by default, 
and filed an answer for herself and the minors, pleading, 
Ist, general demurrer; 2d, special exceptions that there 
Was a nonjoinder of parties; that L. H. Stein and Alex. 
Canto were proper and necessary parties to the action, 
and that the minors named in plaintiffs’ petition are not 
made parties. Third general issue: The same pleas and 
demurrers by these defendants to L. H. Stein’s interven- 
tion. On the same day Ryan as guardian filed an 
amended answer setting up the same defenses. On same 


day Canto answered the plaintiffs’ plea and admitted the 
plaintiffs’ allegations in their petition to be true, and 
adopted the same as his own answer, and prayed that 
Stein’s property be subjected to the payment of his debts. 

On the ist day of October, A. D. 1880, appellant as 
euardian amended her answer, setting up the same de- 
fenses as she had made on the 30th of September, and 


. 


suing in ‘‘ trespass to try title,” pleading in reconvention 
to recover the lots of plaintiffs and the defendants and of 
Canto and Stein; to remove cloud, and to recover the 
rents and profits of same, and for general relief. 

On the ist day of October, 1550, the cause came on to 
be heard, and the court on motion struck out the original 
and amended answer of the guardian, filed September 30, 
1880, and refused to strike out the amended answer and 
plea in reconvention of appellant as guardian, filed in the 
cause on October 1, 1880, and overruled plaintiffs’ de- 
murrer tosame A trial was had, a jury being waived, 
judgment for the plaintiffs for lots 3 and 6, in block 10, 
and decreeing specific performance as to these two lots 
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and refusing it as to lot 3, in block 9. Appellant, as guard- 
ian, excepted to the judgment, and gave notice of appeal. 


Mabry & Carter, for appellants. 


No briefs on file for appellees, 


Watts, J. Com. App.—A question fundamental in 
character is presented by the record, that obviates the 
necessity of an examination in detail of the various errors 
assigned by the appellant. 

The suit is to enforce the specific performance of a 
verbal agreement to convey land. The record shows that 
Hirshfield died about three days after the agreement was 
made, and before any improvements were placed upon 
the land, or any of the purchase money paid or tendered. 
At that time it was a naked agreement to convey land, 
and was void, being in contravention of the statute of 
frauds. R.S., art. 2464; Garner v. Stubblefield, 5 Tex., 
552; Ann Berta Lodge v. Leverton, 42 Tex., 1S. 

At Hirshfield’s death his estate vested in his legatees, 
unaffected by the supposed verbal agreement made some 
three days prior thereto, and by which he and Smith 
were to convey the lots in controversy to Canto and 
Stein. If he had lived, and Canto and Stein, in pur- 
suance of the verbal agreement, had gone upon the lots 
and made valuable improvements thereon, and paid or 
tendered the purchase money, then a specific performance 
might have been decreed, not, however, by virtue of the 
naked agreement, but on account of the equities arising 
from the conduct of the parties. At the time the estate 
vested in the legatees by the death of Hirshfield, the 
agreement was void as to him as well as all others; and 
this being the case, Canto and Stein could not by their 
subsequent acts make valid the void agreement, so as to 
defeat the rights of Hirshfield’s legatees. 

The effect of his death was to vest his estate in the 
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legatees, unaffected by the void agreement, and subject 
to be divested for the purposes of administration only; 
that is, for the payment of debts and consummating ex- 
ecutory contracts made during his life. That event placed 
his estate in the possession of his executor, to be by him 
administered under the directions and pursuant to the 
orders of the probate court. The estate was in course of 
administration, and Canto, Stein and all others must be 
held to have notice of the fact, and that this administra- 
tion was restricted in its purpose as well as in its authority, 
in the management and disposition of the property, to 
the cases provided for by law. 

The fact that Canto and Stein went upon the lots after 
the death of Hirshfield and put valuable improvements 
upon them would not affect the rights of the minor 
legatees, for they could not thus be improved out of their 
rights to the lots. 

Canto and Stein, with full notice of the facts, made 
the improvements; the minor legatees were not bound to 
repudiate the void agreement of their father, and to 
notify Canto and Stein not to put the improvements upon 
the land. To hold that because they failed to do this, 
that Canto and Stein, by their trespasses and wrongs, had 
acquired equities in the land that would entitle them toa 
specific performance, would be to convert wrongs into 
equities, and under the guise of an equitable proceeding 
deprive these minors of their just inheritance. 

On the contrary, courts of equity have always been 
vigilant in protecting those who from tender age are 
unable to protect themselves; forms and technicalities 
have never been permitted to interpose between the minor 
and his rights. 

The fact that Canto and Stein made improvements upon 
property to minor children, with full knowledge of all the 
facts, would give them no right to the property. 

Smith did not appeal from the judgment of the court 
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below, but on the contrary he expresses his willingness to 
accept the amount tendered, and consents to a decree of 
specific performance, in the answer filed by him. 

So far as his interest in the land is concerned, it is 
vested in the appellees by the judgment; and they 
thereby become co-tenants with the appellant. Now if 
Smith had made the improvements upon the land, ina 
partition of the same between himself and his co-tenants, 
equity would, so far as it could be done without prejudice 
to the rights of the other parties, give him the improve- 
ments. And we see no good reason why the same rule 
should not apply in any partition hereafter made between 
the appellants and appellees. 

The minor legatees were not served by process; they 
were parties only by service on their guardians; the decree 
of the court below undertakes to divest all right and title 
of these minor legatees in and to the lots in controversy, 
and to vest the same in the appellees; in other words, the 
lots are taken from them and given to the appellees; 
neither the pleadings nor the evidence authorized or 
warranted such a judgment. 

The fact that the executor had admitted the allegations 
in the petition, and expressed a willingness to see the 
legatees deprived of these lots, could not affect the result; 
his unauthorized acts and admissions would not defeat 
their rights. The judgment is obviously wrong and 
ought to be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered November 28, 1881. ] 
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JANE C. HOLMES ET AL. Vv. C. R. JOHNS ET AL. 
(Case No. 2781.) 

. COLONIZATION LAWS, AS AFFECTING SALES BY COLONISTS.— After the 
passage of the law of March 26, 1834, and up to the time when the 
constitution of the republic was adopted, all sales of land granted 
to settlers, and agreements for their sale, before the issuance of 
title, were nullities. 

2. Voip sALES.— The fact that a vendor fails to restore purchase 
money paid onasale prohibited by law, and therefore void, raises 
no equity in the purchaser entitling him to an enforcement of the 
contract; otherwise the law itself would be defeated. 

. VENDOR AND VENDEE.— The rule that where a vendor has no title at 
the date of sale, any title afterwards obtained by him will inure 
to the benefit of the purchaser, does not apply if the sale was pro- 
hibited by law. 

. WILLS — JURISDICTION OF PROBATE COURT.—One dying in 1849 
provided in his will that his executors should settle all claims 
against his estate, and make partition of it, with no other action 
by the probate court except to probate the will, grant letters testa- 
mentary, and to receive the inventory. Held, 

(1) That after the executors had qualified and filed the inventory, 
the probate court had no jurisdiction over them, so long as they 
continued to discharge the trust. 

(2) Conveyances made by the executors to pay debts needed no 
approval by the court and derived no validity therefrom. 

(3) Its approval thereof was without jurisdiction, and the record 
thereof charged no one with notice of the same. 

5. INNOCENT PURCHASER.— One may be an innocent purchaser from the 
heir and takes the estate as against an unrecorded deed from the 
ancestor. 

6. INNOCENT PURCHASER UNDER SPECIAL WARRANTY.— A deed containing 
a special warranty against all the world except the government is 
one under which the vendee may claim as an innocent purchaser, 
if other incidents to support that claim exist. 


ApPEAL from Hays. Tried below before the Hon. 
John P. White. 

Suit by Jane C. Holmes e# als., brought the 23d of 
January, 1873. In the petition it was alleged that the 
plaintiffs, as the widow and children of Eli E. Gaither, 
were the legal and equitable owners of a league of land 
on the San Antonio road, in Hays county, known as 
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league No. 1, and the same was set out by metes and 
bounds. 

That they deraigned title to the land: 

First. By deed from John Stewart and Bartlett Sims 
to Chrisman, in trust for D. L. Richardson, deceased. 

Second. By deed from the executors of Richardson to 
plaintiffs, and attached copies of the deeds to their peti- 
tion; that D. L. Richardson paid the purchase money, 
and that Chrisman set up no title in his own right, but 
always held it in trust for Richardson, his heirs or 
vendees; that there was a clerical error in the deed from 
Stewart and Sims, in this: that it stated the date of the 
grant to be 10th of September, 1835, when in truth it 
was the 20th of September, 1835; and that the deed 
described it as a league granted to John and James 
Stewart, when in truth it was granted to John Stewart 
alone; and asked for judgment and decree divesting de- 
fendants of all claim to the land, ete. 

On the 13th of March, 1873, all the defendants filed a 
general demurrer and plea of not guilty. 

On the 15th of July, 1873, defendant Johns amended, 
and alleged that on the 25th of April, 1855, the legal title 
to the league was in defendant, Mrs. Sexton; that he, 
Johns, purchased the southwest half of it from Sexton 
and wife for $2,800, and paid them without notice of 
plaintiffs’ claim. 

On the 10th of November, 1873, defendant Johns 
amended his answer, and pleaded that, if John Stewart 
and Bartlett Sims did convey the land to Chrisman, 
that Stewart was at the time a minor, and that no money 
was paid Stewart; that on the 4th of May, 1852, Stewart 
disaffirmed the contract and sold the league to John 
Hancock for $1,000, which Hancock paid him. That on 
the 23d of July, 1867, Hancock conveyed the land to him, 
Johns, and that if Stewart did receive anything for the 
land he was willing to pay it back. 
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On the 10th of November, 1873, Sexton and wife filed 
an amended answer, denying the execution of the deed 
from Hines and Faircloth to plaintiffs, which was sworn 
to by the defendant, F. B. Sexton, and said that if the 
deed was executed that it was unauthorized and void: 

ist. Because the will of Richardson gave them no 
power. 

2d. Because Richardson owed no debts at his death. 

3d. Because there never was any application to the 
probate court of Sabine county for an order, or any order 
made directing said executors to make said deed. 

4th. If said executors made said deed it was without 


consideration; that if D. L. Richardson ever executed 
any obligation to i. E. Gaither for land, it did not include 
the land in controversy, and that it was a stale demand, 
and alleged that Mrs. Sexton was one of the children and 


one of the devisees of D. L. Richardson; that his estate 
was worth $117,098.73; that her share was $39,032.91; 
that the land was set apart to her, for which she was 
charged $4,428, and by that means she paid the other 
heirs $4,428 for it, which was set apart to her the 31st 
day of May, 1851; that she thereby became an innocent 
purchaser of the league; that the partition was confirmed 
by the probate court, etc. They pleaded stale demand, 
and denied the validity of plaintiffs’ deed and the juris- 
diction of the probate court of Sabine county to confirm 
the deed to plaintiffs. 

Plaintiffs’ exceptions to pleadings need not be noticed 
in view of the opinion. 

in reply to the answer of Johns that he was an inno- 
cent purchaser from Sexton and wife without notice, 
plaintiffs charged him with notice, because his deed 
showed upon its face that he purchased from the heirs of 
D. L. Richzrdson, and was therefore, they claimed, charge- 
able with notice of whatever defect there was in his title. 

On the 9th of March, 1874, Johns amended, and alleged 
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that the deed from Stewart to Hancock contained a 
special warranty that he purchased Hancock’s title to 
protect himself, and that he and Hancock were innocent 
purchasers, and had paid the money without notice of 
plaintiffs’ title. 

On the 9th of March, 1874, plaintiffs filed another 
amended petition and replication, and alleged: 1st. That 
the executors of Richardson, after they had returned an 
inventory of the estate, had full power to make the deed 
to plaintiffs, and that the deed was valid and conveyed full 
title to plaintiffs. 2d. That the will conferred full power 
upon the executors to make a deed to plaintiffs after the 
inventory was filed, and that the probate court confirmed 
the deed, which made it valid. 3d. They denied the 
charge that the deed was without consideration, and al- 
leged that a valid consideration was paid D. L. Richard- 
son, in his life-time, by E. EK. Gaither. 

On the 27th of Juiy, 1874, plaintiffs again filed an 
amended petition and replication to the answer of de- 
fendant Johns, and denied that the legal title to the land 
was in Mrs. Sexton on the 21st of April, 1855; alleged 
that it was in plaintiffs by virtue of the deed, executea 
the 31st of May, 1851, by the executors of D. L. Richa+d- 
son, which was confirmed by the probate court of Sabine 
county, which court had exclusive jurisdiction of the 
subject matter and the parties; that at the date of the 
purchase by Johns, Mrs. Sexton had neither legal or 
equitable title to the land; that plaintiffs’ equitable righ’: 
to the land accrued before the death of Richardson, and 
could not be defeated by his heirs. 

They charged that Hancock only paid Stewart $100 in- 
stead of $1,000, as stated in the deed, and denied the 
right of Johns to set up the plea of infancy for Stewart, 
because neither Jchns nor any one of the parties were 
privies in blood or in estate, and charged that the $100 
paid by Hancock to Stewart was grossly inadequate to 
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the value of the land at the time, and that the purchase 
was a gambling and fraudulent transaction. That if 
Stewart was a minor when he executed the deed to Chris- 
man, that he had not within a reasonable time after his 
majority, and after the 20th day of January, 1840, done 
or performed any act tending to repudiate the deed to 
Chrisman, and hence that his right to do so, as well as 
all others claiming under him, was barred by lapse of 
time; therefore said defense could not avail the defendant 
Johns; and they deny the right of Johns to set up the. 
defense that Stewart was a minor when he executed the 
deed, and that he received no consideration; or, if it was 
true, that then Stewart’s right to avoid or set it aside for 
that reason is barred by lapse of time, and because it is 
variant to and inconsistent with the rights which they 
claim to have derived by title under the will of D. L. 
Richardson. 

On the 27th of July, 1874, defendants filed an amended 
answer, and pleaded: 1. Statute of limitations of ten 
years to plaintiffs’ claim. 

The pleadings were very lengthy, and notice of much 
of their contents is omitted. 

The material facts of record, in evidence, affecting title 
on which plaintiff relied, were: 

1. A grant from the government to John Stewart to the 
league of land, dated September 20, 1835. 

2. An original deed from John Stewart (then a minor) 
and Bartlett Sims, conveying a league of land granted 
to ‘‘ John and James Stewart” to H. Chrisman, in trust 
for D. L. Richardson, dated September 14, 1835 (six days 
before title issued). 

3. Deed of release from H. Chrisman to D. L. Richard- 
son, dated December 1, 1837, which also describes only a 
league of land granted ‘‘to John and James Stewart.” 

4. A deed purporting to be a conveyance from Willie 
Faircloth and Elbert Hines, executors of the last will and 
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testament of D. L. Richardson, conveying to Jane C. 
Holmes and the heirs of Gaither a ‘league of land, No. 
1, on Plum creek. bought of John Stewart and Bartlett 
Sims, . . west of the Colorado river, and on the San 
Antonio road,” dated May 31, 1851, and never recorded 
in Hays county until November 2, 1872. 

5. A petition to the probate court of Sabine county 
asking its ratification of the act of the executors in mak- 
ing the deed last referred to. This petition was filed July 
26, 1851, two months after the deed was executed; and 
on it the act of the executors in making the deed was 
ratified by a court whose jurisdiction had been excluded 
by the terms of Richardson’s will. This proceeding of 
the probate court of Sabine county was first recorded in 
Hays county May 7, 1873. 

Johns, who claimed three-fourths of the league, and 
Sexton and wife one-fourth, derived title as follows, viz.: 

1. Richardson died on February 11, 1849, leaving a will 
in which he appointed Elbert Hines, Willie Faircloth and 
David S. Kaufman his executors. This will, after makine 
certain special bequests, conferred on the executors no 
power except to pay debts and make partition of his es- 
tate, and by its terms excluded the probate court from all 
jurisdiction over the estate except to probate the wil! and 
receive the inventory. Eliza 8. Sexien, one of the de- 
fendants, was a daughter of Richardson, and claimed 
title under the act of partition made by the executors on 
the 3ist of May, 1851, the day on which the plaintiffs 
claim that the same executors had conveyed by deed the 
same land to them. 

-2. On the 21st of April, 1855, Sexton and wife conveyea, 
by warranty deed, to C. R. Johns, the southwest half of 
the John Stewart league, for $2,800, there being at that 
time no evidence of any adverse claim on record in the 
county where the land was situate, nor in Bastrop or 
Travis, of which Hays county had once formed a part; 
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Johns and Sexton both swearing as witnesses that they 
had no notice of any adverse claim. 

3. But on the 4th of February, 1852, John Stewart, who 
Was a minor, unable to read and write, when the deed to 
Richardson from Sims and Stewart was made (and who 
swears he never executed that deed), sold and conveyed, 
for a valuable consideration paid, the entire league te 
John Hancock by deed of special warranty. 

4. On the 23d of January, 1867, Johns (still ignorant 
of the plaintiffs’ claim, which had not yet been recorded), 
iwing threstened by the Hancock title, purchased the 
same from Hancock. 

5. On the 24th of May, 1867, Sexton and wife, to in- 
emnify Johns for the money paid Hancock to protect 
their warranty, conveyed to him one-half of the north- 
east half of the league, thus vesting in Johns title to 


three-fourths of the league under such title as Mrs. Sex- 
ton inherited from Daniel 8S. Richardson. 

6. On the 19th of May, 1868, Johns conveyed to Mrs. 
Sexton such title as he had previously obtained from 
Hancock to the one-fourth of the league, which she still 
claimed under title from her father. 


The 27th article of the colonization laws of 1825 is as 
follows: ‘‘ Art. 27. The contractors and military, already 
mentioned, in their turn, and those who have acquired 
lands by purchase, can alienate the same at any time, 
provided the successor obligates himself to cultivate the 
same within the same term as was obligatory on the part 
of the original proprietor, likewise reckoning the term 
from the date of the primitive titles. The other settlers 
shall be authorized to alienate their land when they shall 
have completed the cultivation thereof, and not before.” 

The power to alienate was extended by article 36 of 
decree No. 272, of the 26th of March, 1834, which au- 
thorized settlers after they had received their titles to sell 
their lands. 
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Verdict and judgment for plaintiffs for half the league 
of land, and in favor of Johns for the other half, from 
which both parties appealed. 


F’. W. Chandler, for appellants. 

I. Johns, by his purchase from Sexton and wife, could 
ymnly take such title, legal or equitable, to the land ia 
controversy as vested in Mrs. Sexton at the death of her 
father. 

II. No title was vested in Mrs. Sexton to the lend in 
controversy in this suit; hence C. R. Johns cannct in law, 
equity or good conscience be an innocent purchaser in 
good faith of the half league awarded to him by the jury 
under the instructions of the court. Dermer v. Wortes- 
cue, 3 Adkyns’ R., 134; Choppin v. Tennehaugh, 2 Brown 
296; Brush v. Ware, 15 Peters, 93; Pierson & Harkness 
v. Ivey, 1 Yerg., 296; Nelson v. Allen & Harris, 1 Yerg., 
360; Dexter v. Harris, 2 Mason, 536; York v. McNutt, 16 
Tex., 13; Dart on Vendors, 462; 8 Cranch, 462; 10 Peters, 
177; 7 Peters, 252; 128. & R., 389; 2 Watts, 459; Vance 
v. McNary, 3 Yerg., 171-177; Rodgers v. Cawood, 1 
Swan, 142; McCulloch v. Eudaly, 3 Yerger; Crosby v. 
Houston, 1 Tex., 237; Ralls v. Graham, 4 Monroe, 120; 
Hancock v. Beverly’s Heirs, 6 B. Monroe, 531-533; Mc- 
Cannant v. Patterson, 39 Mo., 110; Whittington v. 
Wright, 9 Geo., 23; Walton v. Reager, 20 Tex., 109; Ashe 
v. Livingston, 2 Bay (S. C.), 80; Rodgers v. Gibson, 4 
Yates (Pa.), 111; Harrisv. Hardeman, 27 Tex., 248; Wright 
v. Dailey, 26 Tex., 731; De Witt v. Monroe, 20 Tex., 289; 
Rogers v. Burchard, 34 Tex., 441. 


Terrell & Walker, for appellees. 


Quinan, J. Com. App.— That the sale and conveyance 
of the league of land in controversy by John Stewart 
and Bartlett Sims to Chrisman, being made in violation of 
law before the issuance of the final title to Stewart, was 
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a nullity, is well settled by repeated decisions of this 
court. Hunt’s Heirs v. Robinson, 1 Tex., 748; Robins’ 
Heirs v. Robins, 3 Tex., 396; Spillars v. Clapp; Hunt v. 
Turner, 9 Tex., 385; Burleson v. Burleson, 11 Tex., 2; 
Atkinson v. Bell, 18 Tex., 479; Babb v. Carrol, 21 Tex., 
768; Desmuke v. Griffin, 1¢ Tex.; Williams v. Chandler, 
25 Tex. 4. 

In Atkinson v. Bell the grantee of the land, Babbitt, 
sold to Bella portion of his three-fourths league, acknowl- 
edging payment of the price. The deed was dated March 
15, 1835. The final title from the government to Babbitt 
was issued October, 1855. Chief Justice Hemphill said: 
*“We have held in various cases in effect, that prior to 
the law of March 26, 1833, sales made by colonists or 
settlers of their headrights before the lapse of six years 
from the date of the title were void; and we have also 
held, that after the law of March 26, 1834, up to the date 
of the constitution of the republic, sales of land by set- 
tlers, and agreements for the sale of their land, made 
before the final titles were issued to them, were nullities. 
There may be equities such as taking possession, etc., 
arising subsequent to the sale, which would sustain the 
claim of the purchaser against the title of the vendor. 
. . . But under the facts in evidence the title of the 
appellee is not such as will maintain the action against the 
defendant. The title of Babbitt to Thomas Bell is void.” 

In Williams v. Chandler, 25 Tex., 10, which was a suit 
brought upon a contract of sale in 1831, when the law pro- 
hibited the sale, Chief Justice Wheeler said: ‘* It is beyond 
question that the contract of sale of December 19, 1851, 
was in contravention of law and void under the decisions 
of this court, which must be deemed to have settled the 
law applicable to contracts like the present. 

The plaintiff is not shown ever to have been in posses- 

sion of the land, or ever to have exercised any act of own- 

ership respecting it. There is no case in which the right 
VoL, LVI—4 
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of the purchaser under a contract like the present has 
been upheld, unless supported by possession and strong 
equities, independently of the contract.” 

In the present case, the plaintiffs allege no facts upon 
which to base an equitable title to the land sued for. They 
have never been in possession of the land, nor have those 
under whom they claim, or exercised acts of ownership 
over it. There is no proof of a subsequent ratification by 
Stewart of the illegal sale or acquiescence in their title. 
Their jeeds were not put on record until more than a life- 
time had elapsed from their execution, and long after the 
land had passed into the possession of the defendants. It 
has been seen that in every case in which relief has been 
given to purchasers under sales like the present, it has 
been given, not because of the purchase or the payment 
of the price, but that there has been long possession of 
the land held under it; long acquiescence in the sale by the 
parties or their heirs; large improvements made; and 
the circumstances such that to disturb the possession of 
the vendees would be to vindicate an ancient violation 
of the law, by the infliction for the benefit of its violators 
of a present unconscionable injury. 

The plaintiffs insist that the payment of the price by 
Chrisman to Stewart and Sims raises an equity entitling 
them to an enforcement of the contract, as there has 
been no offer to return it,— that Stewart and those who 
claim under him in this suit cannot retain both the price 
and the land. Now the sale was a void sale. The refusal 
to refund the price could not validate it. Manifestly that 
would be a virtual annulment of the law which prohib- 
ited such sales. 

It is urged that although Stewart had no title to the 
land when he sold, and could make none, yet as he after- 
wards acquired title, this after-acquired title inured to the 
benefit of his vendees, who took the title by estoppel. 
This is certainly the general rule. It was insisted upon 
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in Atkinson v. Bell, but Chief Justice Hemphill replied, 
‘The rule that where a vendor has not title, and sells, any 
title afterwards procured by him will inure to the benefit 
of the purchaser, does not apply in cases where such sale 
was prohibited by law. Such favor shown to a purchaser 
at a prohibited sale would thwart and defeat the policy 
of the government.” 

This sale, then, by Stewart and Sims to Chrisman being 
the foundation of the appellants’ title, being invalid as 
prohibited by law, and no such equities being alleged or 
proven by them as would support a title under or by con- 
sequence of it, it follows that the verdict and judgment 
in their favor for one-half the league of land cannot 
stand. The judgment is erroneous and should be re- 
versed. 

It may be proper, as we cannot anticipate what proof 
may be made upon another trial, that we should briefly 
indicate our views of the questions which have been 
raised on this record and may again arise. 

1. The plea of non est factum filed by Sexton was filed 
too late. The only effect of that, however, was to throw 
upon defendants the burden of proving the conveyance 
by Faircloth and Hines to be as they alleged, a forgery. 

2. That by the terms of Richardson's will his executors 
had power to settle all claims against his estate and make 
partition of it without the necessity of any action on the 
part of the probate court, except, indeed, the probate of 
the will and grant of letters testamentary, and reception 
of the inventory, cannot be doubted. The statute author- 
ized him to withdraw the administration of his estate 
from the control of the probate court. Having qualified 
as executors and returned the inventory, the probate court 
had no further jurisdiction over them or the estate, so 
long as they continued to discharge the trust. It could 
only acquire jurisdiction in the contingencies and by the 
means which the statutes prescribe. Hence it follows 
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that the partition of Richardson’s estate made by them, 
or conveyances executed in discharge of any liabilities of 
the estate, needed no approval by the probate court, and 
acquired no aid or validity therefrom. Its proceedings 
were outside of its jurisdiction, and its records affected no 
one with notice of them. Pasch. Dig., art. 000; Runnels 
v. Runnels, 27 Tex., 521; McDonough v. Cross, 40 Tex., 251. 

3. That Johns purchased the land claimed by him from 
Mrs. Sexton as heir of Richardson does not of itself pre- 
clude him from availing himself of all the protection 
which our registration laws accord to innocent purchasers. 
Whether he was such in fact must be ascertained from a 
consideration of all the circumstances of the transaction. 
His deed purports to be a conveyance of the land, and not 
merely of the right or claim of Mrs. Sexton to it. He paid 
full value for it, purchased it from the apparent owner, 
after partition of Richardson’s estate, and in fact, as it 
appears, without actual knowledge of any adverse claim. 
The law vested the legal title of the estate of the father 
in his heirs upon his death. 

The observations of Judge Green in McCulloch v. Eu- 
daly, 3 Yerg., 348, in a similar case are applicable here, 
and we quote them as aptly expressing our views: ‘‘ The 
estate is thrown upon the heir with all the rights the an- 
cestor enjoyed and subject tv all the incumbrances he had 
created upon it. The registry acts are intended for the 
protection of the community from imposition and frauds. 
If a purchaser who is not in possession of the land may 
keep his deed in his pocket for ten years, concealed from 
the world, and then produce it and overreach all other 
deeds which in the mean time may have been made for 
the same land, no man would be safe in the purchase of 
an estate. This mischief would equally exist whether 
the ancestor or the heir continue the apparent legal owner 
of an estate which had been sold.” 

We may add, that the withdrawal of conveyances by 
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heirs from the protection of the statutes of registration, 
so that one who purchased from them should not be con- 
sidered an innocent purchaser, would tend very greatly 
to depreciate the salable value of the estate they inher- 
ited. And such a result would be at variance with the 
spirit and policy of our laws. Taylor v. Harrison, 47 Tex., 
454; Harrison v. Baring, 44 Tex., 255; Love v. Berry, 22 
Tex., 378; Graham v. Hawkins, 38 Tex., 634; Vaughan v. 
Greer, 38 Tex., 530. 

4. The minority of Stewart at the date of the alleged 
conveyance tc Chrisman presents no material question. 
If otherwise valid, his disaffirmance after the great length 
of time which elapsed after his arrival of age until he con- 
veyed to Hancock, under the circumstances of the case 
would not invalidate it. On the other hand, if it was, as 
we have seen, a void deed, it could derive no validity from 
his mere silence or acquiescence. 

5. The deed from Stewart to Hancock was not a mere 
quit-claim deed. It purported to convey the land and not 
merely his right, title or claim to it. It contained a 
special warranty, it is true, but that warranty was against 
all the world except the government. It is not perceived 
why the defendants could not claim under it as innocent 
purchasers, if the other incidents to support that claim 
existed. 

6. Whether the partition under which Mrs. Sexton 
acquired the land in controversy contained a sufficient de- 
scription of the land to identify it, was a question of fact 
forthe jury. It was sufficient if it could be rendered cer- 
tain by the conveyances and the inventory in the estate. 

7. We have commented upon the questions presented 
by the briefs of counsel which may possibly be considered 
upon another trial. There were many points reserved to 
the ruling of the judge which are not insisted upon, and 
a discussion of which would not be profitable. We pre- 
termit any expression of opinion as to the pleadings, for 
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they may be amended as upon the evidence so volumi- 
nously set out in the transcript. No proof was offered to 
sustain the allegation of the plaintiffs that there was a 
mistake in the date of Stewart and Sims’ conveyance to 
Chrisman. The presumptions always indulged in favor 
of the acts of the officials in extending land titles would 
seem to leave no room to doubt that in fact the grant to 
Stewart was issued on the day of its date. It may be that 
another grant had been partially expedited to John and 
James Stewart, as recited in the deed to Chrisman, which 
for good cause was recalled, and the grant in the present 
case issued to John Stewart subsequently. 

We are of opinion the judgment should be reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


[Opieion delivered November 28, 1881.] 





EuizA Watts v. Jonn M. HoLuann. 
(Case No. 1023.) 


1. NUNCUPATIVE WILL.— Real estate cannot be devised by nuncupative 
will. 

2. PRACTICE— NUNCUPATIVE WILL.—In a proceeding to establish a 
nuncupative will between the party claiming to be executor under 
it and the heirs, as contestants, in which a fraudulent combination 
was charged as existing between the party claiming to be executor, 
who was himself a witness, and the other witnesses to the will, it 
is the right of the contestants to have the witnesses placed under 
the rule so that they should not hear the testimony of each other. 
A refusal to place the witnesses under the rule in such a case, if re- 
quested, is cause for reversal. The discretion ordinarily confided 
to the judge is subordinate to law which confers the right to have 
the rule enforced. 

8. JUDICIAL DISCRETION.— Judicial discretion tan never be exercised to 
dispense with the observance of recognized rules for the protection 
of rights. 
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. Evipence.—It is the right of a party to have witnesses placed under 
the rule in civil causes. 
5. NUNCUPATIVE WILL —EXEcUTOR.—One named as executor by a 
nuncupative will cannot be a witness to establish it. His disability 
was not removed by art. 6826, Pasch. Dig. 


AppEAL from Travis. Tried below before the Hon. 
J. P. Richardson. 

Suit brought by the appellee to establish the alleged 
nuncupative will of Hiram P. Ferrill, deceased, which 
purported to devise to Presilla Ferrilla certain designated 
lot in the city of Austin, and providing that John M. 
Holland, as executor of his said will, should take posses- 
sion of the remainder of his property, and with it pay 
his debts. On the trial of the cause the plaintiff Holland 
testified as one of the three and only witnesses who were 
examined or offered to establish the facts relating to the 
making of the alleged nuncupative will. Mrs. Eliza 
Watts, sister of the deceased, joined by her husband, 
contested the probate of the will. The other two wit- 
nesses were Adela Ferrill and Anthony Ferrill; Adela 
was the mother of the devisee, Presilla, and Anthony 
Ferrill was the husband of Adela and the step-father of 
Presilla Ferrill. The petition alleged that the nuncupa- 
tive will was made by the deceased at the house and home 
of the two last-mentioned witnesses; and also that the 
deceased had resided with Anthony and Adela for ten 
days preceding his death. The petitioner alleged in that 
connection that the deceased had, some months before 
his death, ceased to reside at his own home, and had dur- 
ing that period boarded with petitioner, Holland; that 
the deceased, whilst thus boarding at his house, became so 
sick that he, the deceased, ‘‘thinking he could be better 
caved for, removed and went to the home and house of 
said Adela and Anthony Ferrill, and there died; that said 
Ferrill, when taken sick, was not at his house, but was 
boarding with petitioner, and that during his last sick- 
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ness he removed to the house of Adela and Anthony 
Ferrill;”’ that whilst the deceased was thus sick at their 
house, he made said nuncupative will, in the presence of 
the petitioners Holland, Adela Ferrill, Anthony Ferrill, 
Presilla Ferrill, and ‘‘ another person, a colored man, - 
whose name and residence,” the petition alleged, was 
unknown. 

The contestant alleged her heirship to the estate of the 
deceased, and in her answer charged a fraudulent com- 
bination between the petitioner, the other two witnesses, - 
avd the devisee, to defraud her, by a fabrication of a pre- 
tended will, without foundation in truth. The contestant 
filed exceptions, both general and special, to the original 
and amended petition of the plaintiffs, which were over- 
ruled as to all matters excepted to, save as to the want of 
the averment that the witnesses to the will were credible 
witnesses; and on leave granted verbally by the court, 
the plaintiff amended in that respect, and the contestant 
excepted. 

The court in its charge to the jury directed them in 
effect to find whether the allegations of the plaintiffs’ 
petition were true or not; or to find a part to be true and 
a part of them not true, stating their finding as to such 
facts in their verdict. No direction as to the law of the 
case was otherwise given to the jury in the charge. It 
does not appear that either of the parties asked the court 
to give other or further instructions to the jury. The 
record contains a bill of exceptions taken by the contest- 
ants, showing that they ‘‘then and there excepted” to 
the charge; for what reason, however, is not expressed. 

Verdict of the jury finding the facts alleged to be true; 
upon which the court rendered judgment admitting the 
will to probate in the terms and words which the petition 
alleged constituted the will, and the court proceeded to- 
decree the lot of land ‘‘to be the property of Presilla. 
Ferrill, in accordance with the provisions of said will, and 
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that the executor shall deliver the same to her, with alk 
the title papers thereto, as soon as the same can be con- 
veniently done; and that the remainder of said property 
the said executor shall sell and pay off and discharge the 
just and honest debts of said Hiram P. Ferrill, whenever 
they are proven and presented to him for payment.” 

The assignments of error raise the questions: Whether 
or not the court erred in its action on the exceptions of 
the contestants to plaintiff's position; whether there was 
error in the charge of the court, or error in the judgment 
or decree as the same was rendered; whether the court 
erred in refusing to place the witnesses under the rule, at 
the trial of the cause, when requested to do so by the con- 
testants; and also whether there was error in the exclu- 
sion by the court of certain testimony which was offered 
by the contestants, and in the admission of the testimony 
of the plaintiff, John M. Holland. 


James H. Burts, for appellants. 


John Dowell, for appellee. 


WALKER, J. Com. App.— Real estate cannot be devised 
by nuncupative will. Lewis v. Aylott, 45 Tex., 190. 
The judgment of the court, therefore, predicated upon the 
finding of the jury, in so far as it gave effect to the bequest 
made to Presilla Ferrill of the lot in the city of Austin, 
was erroneous. The judgment is otherwise objectionable 
and erroneous in respect to its adjudication of the title of 
the lot to Presilla Ferrill. The proceeding was under the 
statute to probate the will; and it was beyond its scope 
thus to determine the right of the devisee to immediate 
ownership, possession and custody of the title papers. If, 
however, there were no other errors than that for which 
the judgment ought to be reversed, it would be proper for 
the supreme court to reform it, and render such judgment 
as the district court ought to have rendered. Burleson v. 
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Burleson, 15 Tex., 423; Pitner v. Flannegan, 17 Tex., 7; 
Bracken v. Neil, 15 Tex., 109; City of Brownsville v. 
Basse, 43 Tex., 441. 

Upon the facts found by the jury in their verdict, there 
would have remained no further matter of fact to be 
ascertained, and a proper judgment, in such case, would 
be rendered by the supreme court, correcting the error of 
the court below as to the legal deductions and conse- 
quences which should follow the verdict. City of Browns- 
ville v. Basse, supra. 

But we think there was such error committed on the trial 
of the case as will not permit the verdict which was found 
to stand, and to constitute a basis for any judgment to be 
rendered upon it against the contestants. The first ground 
which the appellants assign as error is well taken; it 
complains that the court erred in overruling their motion 
to put the witnesses under the rule which requires them 
to give their testimony in court separately, and not within 
the hearing of each other. This rule the contestants asked 
the court, by motion to that effect, to apply to the wit- 
nesses on the trial, after the parties had announced their 
readiness for trial, and before the witnesses were called to 
testify; the plaintiff resisted the motion, and the court 
overruled it, with the ren.ark that ‘‘he knew of no rule 
of law requiring witnesses to be put under the rule in 
civil cases, and that this was a civil case.” 

There is such a rule, well recognized in England and 
America, applicable alike to criminal and civil cases; it 
belongs to, and is but a part of, a system of wise rules 
which have been established by the courts through the 
experience of ages, as best calculated to develop truth, 
expose falsehood, and to frustrate fraud. The right and 
duty of courts alike unite to require their observance. 
They are essential to the procurement of a fair trial, and 
to the illustration of the definition given of a court: 
“*A place where justice is judicially administered; a 
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place where rights are determined by ascertained and 
defined legal rules of right and procedure.” 

The existence of the rule, as applicable to all kinds of 
cases, is not, of course, to be confounded with the regu- 
lations concerning its application toa given case. The 
common law rule of evidence and procedure confides to 
the judge a discretionary authority as to when the rule 
may be invoked and enforced. In our state no such dis- 
cretion is extended to the judge in criminal cases; the 
statute, art. 662, R.S., Code Proc., gives the right to 
either party to invoke the rule. Brown v. The State, 
3 App., 295. 

Whilst it is laid down by text-writers, whose conclusions 
are well supported by authority, that the enforcement of 
the rule lies within the discretion of the court, high 
authority is not wanting to maintain the rule as one 
which parties are entitled to demand the enforcement of. 
Alderson, B., in Southey v. Nash, 7 C. & P., 632 (1 Greenl., 
§ 432, note 1), expressly recognized it as ‘‘the right of 
either party, at any moment, to require that the unex- 
amined witnesses shall leave the court.” 

The manner in which witnesses are to be examined 
‘*lies chiefly in the discretion of the judge before whom 
the cause is tried, it being from its very nature suscepti- 
ble of but few positive and stringent rules.” 1 Greenl. 
Ev., sec. 431. And it is added, that ‘‘ whenever any 
matter is left to the discretion of one judge, his decision 
is not subject to be reversed or revised by another.” Id. 

Mr. Greenleaf, in the succeeding section, thus announces 
the rule: ‘‘ If the judge deems it essential to the discovery 
of truth, that the witnesses should be examined out of the 
hearing of each other, he will so order it. This order, 
upon the motion or suggestion of either party, is rarely 
withheld; but, by the weight of authority, the party does 
not seem encitled to it as a matter of right.” 

Mr. Phillips, in nis work on Evidence, vol. 2, 395, thus 
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lays down the rude, together with the reason for it, stat- 
ing with it the proper occasion for its application: ** It 
may in some cases be thought advisable to examine wit- 
nesses separately and out of the hearing of each other, 
with a view to obviate the danger of a concerted story 
among them, and to prevent the influence which the ac- 
count given by one may have upon another. For this 
purpose, the court, on the application of counsel, will 
order the witnesses on both sides to withdraw.” 

As thus laid down by both of these standard authorities, 
what is called **a rude” seems to be intended as such @i 
jact, as well as in name; a detinite regulation prescribed 
by the law for the conduct of trials — uniform and uni- 
versal,— to which all parties litigant are entitled, subject 
to such judicious regulations contided to the judge's dis- 
cretion as right and justice exact. It is a rude for the as- 
certainment of truth, and the doing of justice, wherever 
the purposes of both require it; and being a rude of law to 
regulate trials, every citizen, under the constitution and 
laws of the country, is entitled to its benefits as a part of 
the law. To capriciously deny it to him to the depriva- 
tion of his property, would be to do so without sanction 
of law — *‘the law of the land.” 

‘By the law of the land is most clearly intended the 
general law; a law which hears before it condemns; 
which proceeds upon inquiry, and renders judgment only 
after trial. The meaning is, that every citizen shail hoid 
his life, liberty, property and immunities under the pro- 
tection of the general rules which govern society. Every- 
thing which may pass under the form of an enactment is 
not therefore to be considered the law of the land.” 
Dartmouth College v. Woodwards, 4 Wheat., 519. 
**Private rights may be interfered with by either the 
legisiative, executive or judicial department.” Cooley 
on Const. Lim., 357. The refusal, in a proper case, to 
administer to a party the benefits of a rule of law, on 
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which the security in his rights of property depended, by 
the court having original jurisdiction, even where a legal 
discretion was confided to the judge as to when it should 
be invoked, and the refusal of an appellate court to revise 
and correct the abuse of such discretion, where it resulted 
in injury to the party claiming it, in a case where, upon 
the facts, it is apparent that the protective objects of 
the rule itself requiréd its application in the case, would 
amount, in effect, to the substitution of an unregulated, 
and, as it might be, capricious and despotic, discretion i 
name, but mere personal will in fact, for the ‘‘law of the 
land.” 

Whilst an appellate court will very properly refuse 
ordinarily to revise the action of an inferior court as to 
matters which are confided to the discretion of the judge 
below in the administration of that class of rules which 
in their nature are not susceptible of being revised so as 
to determine whether the discretion has been abused or 
not, yet where that discretion thus confided involves the 
duty of a court to accord to a party a right necessary to 
the attainment of justice in determining his right to life, 
liberty or property, and, as a matter of law, in the given 
case, it is apparent that the party was entitled to have 
that discretion exercised in his favor, the reason of the 
ordinary rule of not revising the action of the court below 
ceases, and it ought to be revised just the same as any 
other alleged error. 

There is, of necessity, confided to the judge trying a 
cause discretion over a great variety of subjects which 
pertain to the progress of the trial, from its beginning to the 
end; as is to be noticed in respect, for instance, to continu- 
ances, amendments of pleadings, pleadings and parties, 
a variety of matters relating to practice, the examination 
of witnesses, the granting or refusal of new trials, etc. 
The principles which have directed the decisions of the 
supreme court, in passing upon questions involving the 
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right to revise the exercise of judicial discretion when it 
has been employed in courts of original jurisdiction, over 
all these various subjects, illustrate, we think, abundantly 
the propositions which we have laid down, and show that 
the exercise of discretion will always be the subject of 
revision, where it can be made to appear that it has been 
abused to the subversion of a rule of law which conferred 
a right upon the injured party. Very numerous cases 
might be cited to illustrate this course of decision, but a 
few instances will serve the purpose, as see Oldham v. 
Staker, 22 Tex., 200; Brooks v. Howard, 30 Tex., 278; Stan- 
ley v. Epperson, 45 Tex., 645; Mays v. Moore, 13 Tex., 85; 
Hipp v. Hatchett, 4 Tex., 20; Hipp v. Bissell, 3 Tex., 18. 

In view of the nature of this suit, and particularly the 
issue which the contestants’ answer presented, there re- 
mained no ground on which to question the right of the 
contestants to have the rule applied which they asked the 
judge to enforce. It was a clear case for its proper appli- 
cation; and, if it be a rule of law at all to which parties 
may be entitled, it is impossible to give a sufficient reason 
to justify the exercise of the judge’s discretion against 
according it, on the request of those who allege in their 
answer facts which, if true, require its invocation. The 
record, as it stood before the judge, we think, conclu- 
sively determined, as a proposition of law, that his dis- 
cretion, if invoked, must be exercised in the allowance 
of the motion. 

Justice Wheeler, in discussing the principle of law ap- 
plicable to the discretion of the district judge in applica- 
tions for continuance, said: ‘* Our legislature has seen fit 
to prescribe certain rules applicable to the subject, and it 
can scarcely be supposed that the discretion of the judge 
can rise superior to these rules. Such a supposition would 
elevate judicial discretion above the law of the land. It 
would make it in effect arbitrary and absolute. Sucha 
principle would be intolerable, and cannot be recognized. 
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‘** When there is no rule, or when the rule is inapplica- 
ble, or does not afford a perfect guide, then there is room 
for discretion, and from the necessity of the case it must 
exist. There may be cases to which no known rules or 
fixed principles can be applied; and the discretion which 
must be exercised cannot be the subject of revision. But 
when there are known rules of action prescribed, there 
can be nowhere a discretion to dispense with those rules.” 
Hipp v. Bissell, 3 Tex., 21. 

Considering the question as to the revision of the 
judge’s discretion, as it was exercised in this case, in the 
light of the tests afforded by the foregoing terse and com- 
prehensive remarks of Justice Wheeler, it is noticeable 
that there does not exist, perhaps, in the whole range of 
subjects for judicial determination, any which present 
reasons so obvious and appropriate as suits to establish a 
nuncupative will, for the application of the rule which 
was asked for. Wills of this kind, by the law, are al- 
lowed to exist, on its bare toleration, and under the 
shadow of its jealousy; and the establishment of them 
is allowed, subject to exacting restrictions and conditions 
which correspond in degree with its fears of their dan- 
gerous qualities. See Chancellor Kent’s remarks in Prince 
v. Hazleton, 20 Johns., 511. Chief Justice Hemphill, in 
Mitchell v. Vickers, 20 Tex., 384, said: ‘* Nuncupative 
wills are not favorites of the law. But as they are au- 
thorized by the statute, they must, when duly proved, be 
allowed and established. They are hedged round with 
numerous restrictions, to guard against the frauds for 
which oral wills offer so many facilities; and it is a well 
established rule, that strict proof is required of all the 
requisites prescribed by the law ”—citing 2 Greenl., 298; 
4 Rawle, 46; 20 Johns., 502, and other authorities. 

Mr. Chitty, in his note, 2 Bl. Com., 501, says ‘“‘that, 
independent of the statute of frauds, the factum of a 
nuncupative will requires to be proved by evidence more 
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strict and stringent than that of a written one, in every 
single particular. The testamentary capacity, and the 
animus testandi, at the time of the alleged nuncupation, 
must appear by the clearest and most indisputable testi- 
mony, and that the proof embodies the real testamentary 
intention of the deceased.” 

In this case it is shown by the petition that the alleged 
will was made away from the habitation of the deceased, 
and that if he was residing, in the sense contemplated by 
the statute, at the house where he died, and made, as 
alleged, his will, that he may have been residing among 
strangers, but for a brief period (not exceeding, at the 
farthest, according to the evidence, the minimum period 
within which, under the statute, a nuncupative will 
would be allowed to be made at the locus where it was 
alleged to have been made). The petition showed that 
two of the three witnesses required by law to establish 
the will were the occupants of the house. The answer of 
the contestants, as has been already stated, charged a 
fraudulent conspiracy on the part of all of said witnesses, 
and the sole devisee under the will, to defraud the heirs 
of the deceased by the fabrication of the will which was 
sought to be established. Besides the strictness which, 
as has been seen, the rule of law applies to the subject in 
order to establish each essential ingredient of a nun- 
cupative will, it was required that the imputed words 
spoken by the testator should be proven by at least three 
witnesses; the petition showed that there were not more 
than three witnesses known to the petitioner who were 
present at the making of the will, and that those three 
would be the witnesses who necessarily must be intro- 
duced and relied on by the plaintiff; and the answer 
charged them by identical designation with a fraudulent 
conspiracy to fabricate testimony. It was necessary, 
under the rule laid down in Mitchell v. Vickers, supra, 
that the testimony of all of those witnesses should agree, 





1881.] Watts v. HOLLAND. 





Opinion of the court. 





at least substantially, as to the words spoken, or the dis- 
positions made by the deceased. 

In such a case, where was room for discretion in de- 
termining the question whether those three witnesses 
ought or not to be permitted to testify on the trial in 
the hearing of each other? Recurring to the remarks of 
Justice Wheeler in Hipp v. Bissell, 3 Tex., 21, and apply- 
ing the principle which he so clearly propounded, it may 
with confidence be asserted, that in such state of case as 
this, the very reason for the rule’s existence, and the cir- 
cumstances which require the judge to apply and enforce 
it, are both prominently presented, and does “afford a 
perfect guide ” to the judge’s discretion; a necessity is ex- 
hibited to him under the issues, and the nature of the 
case itself, for the enforcement of a rule of law which is 
wisely established to elicit the truth, where the interests 
of a party who invokes it will probably be imperiled by 
withholding it. The case before the court is one which 
must stand or fall upon what shall be determined from 
the testimony of each and all of the three witnesses to 
the will; and, if it be true, as is alleged by the contest- 
ants, that they have fraudulently combined to fabricate 
testimony, then, in addition to the reason for enforcing 
the rule which would exist in an ordinary case of this 
nature, there would, by the judge’s refusal to separate 
those three witnesses, whilst testifying on the stand, be 
denied to the contestants the benefit of a rule of law 
intended for their benefit, most especially, in cases of 
apprehended danger from conspiracy. It would be in its 
effect a breach of judicial trust to deny the applicant its 
benefits, when the rule is invoked under such circum- 
stances. 

The other grounds assigned as error will be briefly dis- 
posed of. We are of opinion that the petitioner, John M. 
Holland, is an incompetent witness unless his disqualifi- 
cation shall be removed by a renunciation of his appoint- 
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ment and right to qualify as executor of the will. His 
disqualification is determined by the common law rule; 
and the disability with which he was affected, in naming 
him as the executor of the will, and thereby giving him 
an interest in the estate to the extent of commissions and 
other statutory compensation for services as such, was not 
removed by the act of May 19, 1871 (Pasch. Dig., 6826), 
removing the disabilities of witnesses on account of in- 
terest, etc. Lewis v. Aylott, 45 Tex., 190; 1 Redtield on 
Wills, 258-260, and authorities there cited. 

It is not perceived that there was error in the rejection 
by the court of the testimony offered by the contestants. 
We do not think it necessary to notice any of the other 
grounds assigned as error, in view of the reversal of the 
judgment and another trial of the cause, and that the 
petition, as amended, presents substantially a sufficient 
cause of action, and may, if necessary, be further 
amended. 

We conclude, upon the whole case, that the proper dis- 
position of this appeal is to reverse the judgment and 
remand the cause for further proceedings. 


REVERSED AND REMANDED. 


[Opinion delivered November 29, 1881.] 





Gatveston, H. & S. A. R. R. Co. v. PFEUFFER & IRELAND. 
(Case No. 3718.) 


1, DEED— PAROL EVIDENCE.— Parol evidence will not be heard to defeat 
aright to land conveyed by deed when its object is to establish a 
condition subsequent. 

2. GRANT — ConDITIONS.— The absolute grant, by deed, of right of way 
to a railway company is not defeated by the failure of the company 
to comply with conditions on which the grant was obtained, there 
being no charge of fraud. 
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8. DAMAGES — RIGHT OF WAY.— When land is appropriated by a rail- 
way company in the construction of its road-bed, without recourse 
to the method pointed out for the condemnation of the same, the 
right of the owner to compensation is not waived by his standing 
by and permitting the company to construct its road over his land, 
Neither is his right to recover the land lost if the company refuses 
to make compensation. 

«- DAMAGES.— An action for damages against a railway company for 
injury resulting from running trial lines over land cannot be main- 
tained by a subsequent purchaser. 

5 DAMAGES — MEASURE OF DAMAGES.— One who executed an absolute 
grant of the right of way to a railway company, in consideration of 
one dollar paid, and of enhanced value to result to his property by 
the construction of the road, claimed damages for the breach of a 
collateral verbal agreement by which a terminal depot should be 
established at a particular point, which was not done. Held, 

(1) That the measure of his damages would have no relation to 
the value of the land, but would be determined by the injury to 
the grantor, caused by the erection of a depot at another point, 
and the failure to deliver passengers and freight at the point agreed 
on for a terminal depot. 


APPEAL from Guadalupe. Tried below before the 
Hon. E. Lewis. 

Suit by Pfeuffer & Ireland against appellant, alleging 
that appellant had forcibly taken possession of and evicted 
appellees from their land; that defendant had already 
greatly damaged appellees in cutting and filling said 
property and in divers ways destroying its value; that the 
line of the road was then located and established from 
east to west across the land the entire distance, thereby 
partially injuring the same in value and usefulness; that 
the company was then in the act of making another 
survey; in fact had run a line, and were in the act of 
cutting the property in two by running another line and 
establishing another railway at right angles with their 
other line, running from south to north, which, if accom- 
plished, would well nigh destroy the value of the prop- 
erty. That the portion then seriously threatened by the 
company was the north half of the league; and if the 





68 G., H. & S. A. R. R. Co. v. Preurrer. [Tyler Term, 





Statement of the case. 





purpose of the company was accomplished, it would 
damage petitioners in the sum of at least $10,000; that 
the damage already done to petitioners’ property was at 
least $5,000, and they prayed judgment for their damages. 

The defendant demurred generally, pleaded a general 
denial, and that Ireland, one of the plaintiffs, released in 
writing the right of way to defendant for its road. 

Plaintiffs amended, and said that the deed from Ireland 
for the right of way, if there was any, was without con- 
sideration and void, and given, if at all, on the express 
condition and understanding that defendant would 
make no depot at the Guadalupe river west of Seguin, 
but that it would deliver all freight and passengers at 
Seguin until a depot could be established west of the 
river, and that this agreement was broken by the defend- 
ant as soon as it obtained the deed; that the deed never 
was intended to convey any but Ireland’s interest in the 
land, which was a two-thirds interest; that the other 
third did not belong to Ireland, which defendant knew, 
but belonged to Lawler’s heirs, but had since been bought 
by Pfeuffer. 

Defendant moved to strike out the amended petition 
because it sought to set up an agreement different from 
that set up in the deed of release. 

Demurrer of defendant overruled; also motion to strike 
out amended petition, and judgment for plaintiff for 
$650; the verdict reciting that $275 and $36.66 interest 
was for the land taken for right of way, $288.34 for 
damages to the land through which the road passed, and 
$50 damages for lineal surveys; and that if the judgment 
was not paid in sixty days after adjournment of cgurt, 
for the clerk to issue a writ of possession to put plaintiff 
in possession of the land. No allegation of fraud was 
made. 

The deed from Ireland dated August 3, 1876, ‘in 
consideration of enhanced value to be given and is con- 
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templated to arise to his land and other property by 
location and construction of the road, and one dollar 
paid” to appellant fora strip of one hundred and fifty 
feet in width through the tract, was read in evidence. 

Converse, an agent for defendant, testified that there 
Was an agreement with a number of citizens of the 
county that they would furnish right of way to road 
through the county; that understanding under agreement 
still existed when deed was made; no consideration was 
paid or promised; witness was in employ and chief civil 
engineer of appellant, and never made statement to 
freland that Seguin should be terminal depot until station 
and depot at Santa Clara, west of Guadalupe river, 
should be established; nor did he make such statement to 
any one. Pfeuffer told him he was going north to get 
title to Clements’ league; came to his office and told him 
whatever Ireland did in the matter would be satisfactory 
to him: Never said Seguin should be terminal depot; 
think Ireland would have seen him in purgatory before 
he would have given the right of way if he had thought 
a station would be established at Guadalupe river; pro- 
posed that one hundred acres be added to fifty acres 
donated to depots; the proposition was never accepted. 
Ireland asked this witness the question, **Do you not 
know that I would have seen your road buried before I 
would have signed the deed if I had not understood that 
Seguin was to be terminus until a depot was erected at 
the Santa Clara?” To which he answered, ‘*I do.” 

Pfeuffer testified that he had never given anybody 
right of way over Clements’ league; had no recollection 
of saying he would agree to anything Ireland might do 
in the matter. 

Ireland testified that but for the agreement with the 
people of Seguin about right of way, he would never 
have signed the deed; that he never knew about the lines 
running northwardly until it was done; nor had he been 
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asked or consented that it should be done; Converse knew 
he would not have released had it not been understood 
that Seguin should continue terminal depot of the road 
until Guadalupe river was bridged and depot at Santa 
Clara west of river established; agreement or understand- 
ing not expressed in deed, because did not think, it of 
sufficient importance; did probably agree to contribute 
whatever damages to his land might amount to, to secure 
right of way through the county. That it was expressly 
understood between him and Converse that Seguin was 
to be terminus of road until depot west of river was 
established, and he signed the deed with this understand- 
ing. Converse at the time was the only agent acting for 
the road there, and as soon as road reached the river it 
was made the terminus in violation of appellant’s agree- 
ment. 

The damages resulting from running trial lines and 
construction of road was estimated by witness at as much 
as $1,000. 


W. E. Goodrich, for appellant. 
W. J. Darden, also for appellant. 


Treland, and Jus. H. Burts, for appellees. 

I. The ruling of the court on the motion to strike out 
amended petition was correct. Ranger & Co. v. Hearne, 
14 Tex., 258; Thomas v. Hammond, 47 Tex., 43; Lewis 
v. Brewster, 57 Pa. St., 410; Holmes’ Appeal, 79 Pa. St., 
279; Taylor v. Preston, id., 436; Davenport v. McCamp- 
bell, 17 B. Mon., 38; Wilkinson wv. Scott, 17 Mass., 256; 
Horner v. Chicago, Milwaukee & St. Paul R’y Co., 38 
Wis., 165. 

Il. The ruling of the court in refusing to give instruc- 
tion No. 4, asked by appellant, was correct. Appellant 
asked the court to instruct jury as follows, to wit: ‘* Parol 
evidence is not allowed to alter or vary the terms of a 
written contract, nor would a deed conveying the right of 
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way on land be void because the grantee failed to pay the 
purchase money, unless it should be so expressly stipu- 
lated in the deed itself.” Thomas v. Hammond, 47 Tex., 
42; Wharton on Law of Evidence, sec. 1044. 

Ill. The judgment was warranted by the law and the 
evidence. Ranger & Co. v. Hearne, 41 Tex., 258; Thomas 
wv. Hammond, 47 Tex., 42; Horner v. Chicago, Milwaukee 
& St. Paul R’y Co., 38 Wis., 165; Lewis v. Brewster, 57 
Pa. St., 410; Holmes’ Appeal, 79 Pa. St., 279; Boatman 
wv. Savings Inst., 57 Mo., 552; Wilkinson v. Scott, 17 Mass., 
256; Graham v. Connersville, 3 Mallory R. R. Cases, 28; 
Hush v. Ist Division, 4 id., 204; Hampton v. St. Paul, 4 
id., 216; Daniels v. Chicago, 5 id., 83; Wharton on Law 
of Evid., sec. i044, and note. 


Qutnan, J. Com. App.— The second assignment of errors, 
that the court erred in refusing to strike out plaintiffs’ 
amended petition, is in our judgment well taken. 

The amended petition attempts to avoid the grant by 
Ireland to the railroad company of the right of way over 
his land, alleging that it was given ‘‘on the express con- 
dition and understanding that said defendant would make 
no depot at the Guadalupe river west of the town of 
Seguin, and that it would not deliver freight or passen- 
vers at said point, but that it would deliver all freight 
and passengers traveling over or transported over its said 
road for the west, at Seguin, until a depot could be estab- 
lished west of said river; that this understandmg and 
agreement was at once violated and broken, . . and 
so said deed is null and void.” 

That the matters pleaded here could not be proved by 
parol, or if proved would not make void the deed from 
[reland to the railroad company, would seem to be quite 
too clear for discussion. The rules of law applicable to 
the subject are merely elementary. That parol evidence 
cannot be received to contradict or vary the terms of a 
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written contract, in the absence of fraud or mistake, is a 
universally recognized rule of law and of reason. Mr. 
Wharton says: ‘“‘To deeds the rules . . are eminently 
applicable, for the reason that the more solemn are the 
formalities prescribed for a dispositive document, and the 
more permanent are meant to be the dispositions it 
makes, the more unjust is its variation by any agency so 
liable to careless or fraudulent falsification as is unwrit- 
ten speech. Hence it is that the courts are uniform in 
their refusal to admit, except in cases of fraud or gross 
concurrent mistake, parol evidence to contradict or to 
vary the terms of a deed between the parties. To deeds 
also with peculiar rigor is the rule applied, that to what 
is written no new ingredients can be added by parol.” 
§ 1050. 

Surely to permit proof of what is here alleged of these 
conditions and understandings between Ireland and the 
railroad company in respect to the establishment of its 
depot, and the delivery of passengers and freight, to be 
supplemented to his absolute conveyance of the right of 
way, would be to alter, vary and enlarge its terms, and 
add new ingredients to what is written. East Line R. R. 
v. Garrett, 52 Tex., 139. 

The conditions mentioned are, moreover, conditions 
subsequent. And while it is said that parol evidence may 
be admitted to prove the existence of any oral agree- 
ment precedent to the attaching of any obligation on any 
contract, a condition subsequent cannot be proved by 
parol. Id., § 928. 

So ‘‘ parol evidence is not admissible to prove any con- 
ditions which would defeat or control the legal effect and 
operation of a deed delivered.” Wallace v. Baker, 1 
Binn. (Pa.), 610. An inquiry into the consideration of a 
deed will always be permitted, but the recital of consid- 
eration existing precludes the grantor from disputing 
generally the fact of consideration. §§ 1040, 1042. He 
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cannot avoid his deed which recites a consideration by 
proving that he received none. 

If, however, as we have said, the plaintiffs here were 
permitted to prove the facts alleged, the result claimed 
would not follow. The deed was an absolute grant of 
the right of way, an executed contract; and the failure 
of the railroad company to comply on their part with 
their promises and undertakings made would not defeat 
it. . Mr. Washburne says: ‘‘If one makes a feoffment in 
fee, that the feoffor shall do or not do such an act, these 
words do not make the estate conditional, but it is abso- 
lute notwithstanding. . . . Soif the supposed condi- 
tion of an executed grant amounts to an agreement on 
the part of the grantee to do certain things, it will not be 
held to defeat the estate if he fails to perform. In order 
that the condition in such case should defeat the estate, 
the grant must be in its nature executory.” 2 Wash. R. 
P., 6. See H. & T. C. R. R. Co. v. McKinney, Austin 
term, 1881, for a full discussion of this subject in its 
relation to grants of the right of way to railroad com- 
panies. 

Our conclusion that there was error in refusing to strike 
out this amended petition renders unnecessary a particu- 
lar discussion of the other assignments of error. From 
this first erroneous ruling of the district judge sprang all 
the other errors in the case,—the admission of illegal 
testimony, the erroneous charge ‘‘that if the deed from 
Treland was without consideration, or that the considera- 
tion has failed, then said deed does not bind Ireland and 
is void,” and the refusal of proper charges asked by de- 
fendant as to the validity of the deed, and the incompe- 
tency of parol testimony, in the absence of any allegation 
or proof of fraud, to alter or vary its terms. 

Replying briefly to other questions presented in the case 
we say: The release of the right of way by Ireland was a 
release only to the extent of his interest. It did not affect 
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Pfeuffer’s right to recover compensation from the rail- 
road company for the taking and appropriation of the land 
for the purposes of their road to the extent of his interest 
init. Nor is his right of recovery barred by the fact that 
they may have located their road or thrown up their road- 
bed before he acquired title to the land. The appropria- 
tion of the land without pursuing the course pointed out 
by law for the condemnation of the right of way did not 
divest the owners of their title to it. The wrong done is 
a continuing injury. They acquired no title to the land 
taken simply by taking it. It became Pfeuffer’s by his 
grant from the former owners; and the railroad company 
continuing to retain it and appropriate it to their uses, 
cannot avoid their liability to Pfeuffer to compensate him 
in such damages as the law according railways, on cer- 
tain conditions, the right to take lands, allows. The right 
to compensation is not waived by standing by and per- 
mitting the company to lay the track over the land. Mec- 
Auley v. Western Vt. R. R. Co., 33 Vt., 311; Western P. 
R. R. Co. v. Johnston, 59 Pa. St., 290. Nor is his right 
to recover the land itself lost if the railroad company will 
not make such compensation. Id.; B. B. & C. R. R. Co. 
v. Ferris, 26 Tex., 606. 

In respect to the damages claimed from running trial 
lines to New Braunfels, while the company are permitted 
to enter upon lands for the purposes of making prelimi- 
nary surveys, they are nevertheless bound to respond to 
the owners of the land for any injury done their property. 
In such case the party entitled to damages is the one who 
owned and was in possession of the land when the injury 
was committed, and not a subsequent purchaser. Fur- 
bish v. Goodwin, 25 N. H., 425; May v. Slade, 24 Tex., 
205. 

The judgment of the court in this case is not warranted 
by the pleadings. It was a simple action of trespass for 
injury to the realty, and damages. There was no prayer 
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for the recovery of land, or the enforcement of any lien 
upon land, and it was clearly erroneous to adjudge that 
plaintiffs should be putin possession of the land in default 
of payment of the money. 3 Tex., 308; 15 Tex., 159; 28 
Tex., 219; and see H. & T. C. Railroad Co. v. McKinney. 

It may be added to what we have said upon the subject 
of the alleged agreement between Ireland and Converse 
in reference to the non-erection of a depot at the Guada- 
lupe, etc., that if Ireland could, upon the breach of that 
agreement, maintain any action upon it as a separate col- 
lateral agreement against the company, made by one 
authorized to make it, so as to bind them, it would be one 
personal to himself, and in which it is not perceived that 
Pfeuffer would have any interest, or would be a proper 
party. And the measure of his damage would have no 
relation to the value of the land released, but would be de- 
termined by the injury resulting to him from the erection 
of a depot at the river and the non-delivery of passengers 
and freight at Seguin — whatever that may have been. 

The judgment ought to be reversed and the case re- 
manded. 

REVERSED AND REMANDED, 


[Opinion delivered November 29, 1881.] 





J. C. Lovina v. Wm. Drxon. 
(Case No. 2889.) 


1. PRINCIPAL AND SURETY — ADMISSIONS.— One who signs a joint obli- 
gation with an understanding between the principal, the payee, and 
himself, that he is but a surety, and shall not be considered bound 
unless the name of another surety is procured to the obligation, is 
not bound by a subsequent verbal promise to pay. 

2. SamE.— In sucha case, the condition on which the surety originally 
agreed to be bound never having been complied with, his second 
verbal promise would be but the promise to pay the debt of another; 
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to enforce which, some consideration must be shown. The action 
could be only on the new promise, which should be averred and 
proved. 

8. CHARGE OF COURT — PRACTICE IN SUPREME COURT.— When a charge 
of the court presents a question outside of the case as made by the 
pleadings, and upon which the verdict might have been found, a 
judgment based on such verdict will be reversed. 


Error from Cooke. Tried below before the Hon. J. A. 
Carroll, special judge. 

Suit brought by defendant in error as plaintiff below, 
against L. R. Dyer and J. C. Loving, upon a joint obliga- 
tion of the defendants to pay to D. 8. Hagler & Co. $5,009, 
which could be discharged in beef steers at twenty dollars, 
and cows at twelve dollars per head, to be delivered at 
Red River Station on or before September 1, 1871, upon 
which it was acknowledged that $3,000 had been paid, 
leaving remainder unpaid; and the cattle not having been 
delivered, a judgment in money was sought. 

The note had been assigned to the plaintiff, who, at the 
time of bringing suit, sued out an attachment against the 
defendants, which was levied on three hundred and 
seventy-five head of cattle, valued at $2,500. 

The defendant replevied the cattle by special bail bond 
in a few days after the levy. 

The answer of the defendant Loving set up a special 
plea that he signed his name to the note as surety for the 
defendant Dyer, with the understanding between himself, 
Dyer, and Hagler & Co., to whom the note was given, 
that one David Terrell was also to sign the note as surety 
for Dyer; and that it was further understood and agreed 
between all of the parties, that if the signature of Ter- 
rell was not procured as a co-surety, the note was to be 
of no force or effect. 

Defendant Loving also pleaded in reconvention dam- 
ages against the plaintiff for wrongfully suing out the 
attachment; that it was done maliciously and without 
probable cause, with intent to injure, vex and harass the 
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defendant, and that the plaintiff's affidavit that defendant 
was about to remove his property out of the state, and 
he would probably lose his debt, was false and unfounded. 
The damages alleged consisted of loss of time, trouble 
and expense in giving bond to replevy, and attorney’s 
fees and loss of horses and mules, amounting in all to 
$3,000, 

During the progress of the suit a motion was made to 
transfer the cause by change of venue from Montague to 
Cooke county, which was allowed; but before being trans- 
ferred, the record was destroyed in the burning of the 
county records of Montague county, and the pleadings 
and proceedings were afterward substituted in the dis- 
trict court of Cooke county, to which this cause was 
transferred. 

J. M. Lindsay, one of the counsel for the defendants, 
having been elected judge of the district embracing Cook 
county, an agreement was made between the counsel for 
the parties for the appointment of J. A. Carroll, an attor- 
ney of the court, special judge to sit in the case, who pro- 
ceeded on the 10th of July, 1874, to try the cause, and 
rendered judgment on the verdict of a jury for the plaint- 
iff, against Dyer as principal and Loving as surety. It 
was shown on the trial that the plaintiff had not com- 
pleted the payment of the consideration he was to pay 
for the note. 


McCall & McCall, for plaintiff in error. 
Walton, Green & Hill, for defendant in error. 


Warts, J. Com. App.— Loving claimed that he signed 
the note with the understanding and upon the agreement 
that he was not bound thereby, unless D. P. Terrell 
would sign the same. This was one of the contestéd 
issues in the court below, and much of the evidence found 
in the record was addressed to it. In the bill of sale from 
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Hagler & Co. to Dyer, the latter is required to obtain 
Terrell’s signature to the note, and it is provided that, if 
Terrell should fail or refuse to sign the note, the bill of 
sale was to be null and void. It is clearly shown that 
Loving was in fact surety for Dyer. On the trial there 
was evidence introduced, without objection, tending to 
show that subsequent to the execution of the note Lov- 
ing had promised to pay it, and also evidence tending to 
show that, at the time such promises were made, Loving 
did not know but that Terrell had signed the note. Asa 
witness in his own behalf, he testified that, at the time 
he signed the note, it was understood between him, Dyer 
and Newberry, that there was to be no trade made unless 
Terrell would sign the note; and that at the time he 
promised to pay, he thought Terrell’s signature had been 
obtained. The court charged the jury as follows: ‘* In 
determining whether or not the note was signed by said 
Loving subject to the conditions hereinbefore stated, the 
jury will look to all the testimony introduced; but that 
no language or admissions made by Loving as to his lia- 
bility upon said note can be received by the jury against 
him, unless the jury believe from the testimony, that, 
at the time said admissions were made, said Loving knew 
said note was not signed by said Terrell, which knowledge 
may be established as any other fact.” 

It is claimed that the charge, in view of the case made 
by the evidence, was erroneous and misleading. If, as 


contended by Loving, the note was only to be binding 


upon him in the event Terrell’s name was secured to the 
same, then the failure to secure Terrell’s name to the 
note did not simply release Loving, for he had never been 
bound,— the contingency in which he was to become liable 
had not occurred. And if Loving, after he ascertained 
that Terrell had failed to sign it, had promised to pay the 
same, this would have been but a promise to pay the debt 
of another, for prior to such promise he was not bound 
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for Dyer’s debt. To bind him upon such promise, some 
consideration would have to be shown. The note, under 
such circumstances, would not constitute the cause of 
action against him; the recovery, if at all, must be had 
upon the new promise; and to support a recovery, the 
new promise should have been set up in the pleadings, 
which was not done. 

In Dennison v. League, 16 Tex., 408, the court observed 
that ‘‘there is no rule that has been so stringently en- 
forced in this court as the rule that the allegation must 
be broad enough to let in the proof, and that no evidence, 
not supported by the allegata, can sustain a verdict.” 

Upon a careful examination of the record, we are not 
able to say upon what view of the case the jury found 
their verdict. The evidence shows, that notwithstanding 
the note upon its face was joint and several, that in fact 
Loving was but a surety for Dyer, and had the right to 
plead and prove the fact so as to secure the benefits of 
art. 4786, Pasch. Dig. Burke v. Cruger, 8 Tex., 57. 

It would seem that if the jury found that Loving was 
originally bound by the note sued on, that they would 
have found against him as surety for Dyer, and not as 
principal. 

In Markham v. Carothers, 47 Tex., 22, the court say 
that it is error to charge upon an issue not made by the 
pleadings. It is also said in H. & T. C. R. W. Co. v. 
Terry, 42 Tex., 451, that when a charge presents a ques- 
tion outside of the case as made by the pleadings, and 
upon which the verdict might have been found, a judg- 
ment based upon such verdict will be reversed. 

The evidence we find in the record as to the admissions 
made by Loving, and to which evidently the court di- 
rected the charge under consideration, were nothing more 
or less than promises to pay; there is no evidence as to 
any admission upon his part that he signed the note 
otherwise than upon the conditions claimed by him. 
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If the jury regarded the charge as submitting to them 
the subsequent promises of Loving to pay the note, as 
sufficient to render him liable upon it if made with the 
knowledge that Terrell had not signed it, and found ac- 
cordingly, it would be error. And we cannot say, from 
an inspection of the record, that it was not so considered 
by the jury, and that their finding was not based upon a 
matter outside of the case as made by the pleading. 

The special charges asked by appellant upon this point 
presented: the law of the case, and should have been 
given. 

For the errors indicated, the judgment should be re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered November 29, 1881.] 





Leon & H. Bium ev At. v. A. WETTERMARK ET AL. 
(Case No. 1109.) 


. ACTION —STATUTE CONSTRUED.— The fact that six months nas not 
expired after the date of publication of notice of the appointment 
of an assignee, under the provisions of the law regulating assign- 
ments for the benefit of creditors, approved May 24, 1879, can fur- 
nish no defense to an action brought against the assignee for the 
purpose of protecting and securing the estate for ultimate distri- 
bution. 

. SamMe.—If at any time after executing bond an assignee under said 
act misapplies assets confided to his care for the benefit of creditors, 
whether through negligence or fraud, the creditors may maintain 
an action against him to preserve the trust estate. In such case it 
is immaterial whether the assets misapplied were scheduled in the 
assignment or not, if the property belonged to the assignor, and 
was received by the assignee as a part of his estate. 

. SAME — STATUTES CONSTRUED.— It is not necessary that such action 
should be brought in the name of the assignee, under the ninth 
section of the act, but it may be brought by any of the creditors in 
their own names for the benefit of all. 
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4. PLEADING.— In a petition filed by creditors against an assignee ap- 
pointed under the act of March 24, 1879, for misapplying the assets 
received by him, there was no distinct averment that there did not 
remain in the hands of the assignee assets not misapplied, sufficient 
to discharge the debts. On general demurrer, held, 

(1) That the omission was not fatal. 

2) The statute having been made for the benefit of insolvent 
debtors and their creditors, no presumption can arise that a debtor 
who avails himself of its provisions is solvent. 

(3) Conclusion against the demurrer reached in a case where the 
property misapplied was alleged to be of a value equal to two- 
thirds of the indebtedness of the assignor. 

5. JURISDICTION.— The district court, under its general equity powers, 
has, ina suit brought against an assignee for the benefit of credit- 
ors, who is charged with misappropriating the assets, power to 
remove him and appoint another. 


APPEAL from Rusk. Tried below before the Hon. 
A. J. Booty. 


Scott & Levi, for appellants. 


Jones & Wynne, for appellees. 

I. Whitley, as assignee of Crown’s estate, could not be 
called to account by Crown’s creditors till six months had 
expired from the first publication of the notice of ap- 
pointment of the assignee. App. to R. 8. of Texas, p. 6, 
sec. 7; also p. 7, sec. 15. 

II. Appellants’ petition does not state that Crown 
scheduled the one hundred and six bales of cotton as part 
of his assets. 

III. Because appellants’ petition does not state that 
there is not of the estate of Crown, in the hands of 
Whitley, exclusive of the one hundred and six bales of 
cotton, sufficient to pay the claims of appellants and 
other creditors who consent to the assignment and agree to 
discharge Crown under the terms of the assignment law. 

IV. Appellants’ petition does not state that Whitley’s 
sureties on his bond are not solvent and able to make 
Whitley’s acts good. 

VoL. LVI—6 
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V. Appellants’ petition avers that Whitley had actual 
dominion, control and possession of the one hundred and 
six bales of cotton, as assignee of Crown’s estate. If this 
be true, he had a right to sell it to Wettermark and 
Focke & Wilkins, or any other person, he and his sureties 
on his bond alone being responsible to Crown and his 
creditors for the faithful discharge of his duty. App. to 
R. 8. of Texas, p. 6. 

VI. Whitley was appointed assignee of Crown’s estate 
under the statute; the statute directs how he may be re- 
moved; the statute was not observed in the application 
to remove him, as all the parties interested were not noti- 
fied; nor was the judge applied to for directions as con- 
templated by the statute. App. to R. 8. of Texas, p. 7, 
sec. 14. 

VII. An allegation of a conclusion of law drawn by 
the pleader is not a fact, and consequently is not admitted 
by a general demurrer, whose office is to admit facts only, 
and those that are well pleaded. Holman v. Criswell, 13 
Tex., 41-44; Gatlin v. Glover, 4 Tex., 152. 

VILL. If the one hundred and six bales of cotton were 
not scheduled by Crown, and delivered with other assets 
so assigned by Crown to Whitley (if, indeed, they were 
the property of Crown), Whitley is not responsible either 
to Crown or his creditors for it; and if Whitley should 
neglect or refuse to sue for it, the most that any creditor 
of Crown could do, is to sue the party who might have 
the property in possession, in the name of Whitley. App. 
to R. 8. of Texas, p. 6, sec. 9. 

IX. If the one hundred and six bales of cotton had been 
scheduled by Crown and delivered by him to Whitley as 
part of his assets, and Whitley had sold it to Wetter- 
mark and Focke & Wilkins, yet Whitley, so far as the 
averments of appellants’ petition speak, had the right to 
sell it; and the petition does not disclose how appellants 
have been or can be injured, even if they should have the 
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right to sue Whitley before they had the right to call on 
him for pro rata payment under the statute. Holman v. 
Criswell, 13 Tex., 41-44; App. to R. S. of Texas, p. 6, sec. 
7; p. ¢, sec. 15. 


STAYTON, ASSOCIATE JUSTICE.— This suit was brought 
by the appellants as creditors of Morris Crown and in be- 
half of all the other creditors, and alleged in substance 
that ‘*‘Crown, on December 3, 1880, being indebted to 
petitioners in various specified sums, executed a deed of 
assignment to Sharp R. Whitley for the benefit of his cred- 
itors, under the laws of Texas relative to assignments for 
the benefit of creditors. The deed of assignment was of 
all property (not exempt) for distribution among creditors 
who should accept their proportion of the estate and dis- 
charge the debtor, petitioners being of the number who 
had consented to so accept and discharge. 

“That Whitley accepted the trust, and with himself 
as principal, and defendants Nunnally and Burnett as 
sureties, gave bond as required by law in the sum of 
$5,000, the conditions being particularly alleged and cor- 
responding with the requirements of law. 

‘*The bond was approved by the county judge of Rusk 
county, and filed with the county clerk, and Whitley 
assumed charge of Crown’s estate. 

‘*That at the time of executing the assignment Crown 
had one hundred and six bales of cotton at Henderson, in 

tusk county, of the average weight of five hundred and 

fifty pounds per bale, and of the average value of fifteen 
cents per pound; that said cotton was part of Crown’s 
estate, and by operation of the assignment and of law 
was transferced to Whitley, who actually took possession 
and control thereof for the purpose of the assignment, 
and was bound to administer the same thereunder for the 
benefit of the consenting creditors of Crown, and for the 
performance of such his duty his sureties were responsi- 
ble to the amount of their bond. 
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**That Whitley nevertheless, unmindful of his said 
duty, did not perform the same, nor use nor apply said 
cotion to said purposes; but to the contrary, in December, 
1880, and January, 1881, contriving with defendants Wet- 
termark, Focke & Wilkins to defraud the creditors of 
Crown entitled thereto, did, with Wettermark, Focke & 
Wilkins, without any consideration therefor given or paid 
to Whitley, or otherwise for the benefit of the creditors 
entitled thereto, convert the whole of said one hundred 
and six bales of cotton to the use of Whitley, Wetter- 
mark, Focke & Wilkins. 

**That at the time of the conversion they all knew, 
and the fact was, that the cotton was assets in Whitley's 
hands as assignee for distribution among the consenting 
creditors of Crown, and that the conversion was a breach 
of trust on the part of Whitley, and a fraud on the 
creditors of Crown, who were thereby damaged in the 
sum of $8,000, 

‘That Whitley, Wettermark, Focke & Wilkins are 
legally liable to plaintiffs and the other creditors of Crown 
entitled to take under the assignment, in the full sum of 
the value of said cotton, with interest from the date of 
conversion; and Whitley’s sureties are in like manner 
liable upon their bond to the extent of the amount of 
said bond. 

‘**That Whitley, in converting said cotton, has become 
and shown himself unsuitable to perform the trust im- 
posed by the assignment, has refused and neglected so to 
do, and has grossly mismanaged the property of said 
estate. 

‘* Plaintiffs pray for citation and for judgment against 
defendants for the value of the cotton so converted, and 
for interest, according to the alleged liability of the sev- 
eral defendants—the judgment to be applied as assets 
under the assignment for the benefit of all concerned; 
that Whitley be removed as assignee, and a more suitable 
person appointed to execute the assignment; for appro- 
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priate orders and process to this end; and that out of the 
proceeds plaintiffs be reimbursed their reasonable expenses 
incurred, including counsel fees, and for general and 
equitable relief.” 

The petition further alleged that the sum due to the 
various creditors by Crown amounted to about $12,000. 
The appellees all joined in a general demurrer, which, 
being heard, was sustained and the petition dismissed. 

There are two assignments of error, each of which in 
substance is, that the court erred in sustaining the general 
demurrer. 

The particular ground upon which the demurrer was 
sustained does not appear in the record, but the brief 
filed in this court for the appellees probably presents the 
grounds urged and sustained in the court below, some of 
which will be considered. 

The first objection urged in this court is that the 
assignee could not be called upon to account by creditors 
until six months had expired after publication of notice 
of his appointment, and that therefore creditors could 
take no action until that time had elapsed. 

If this action was brought to compel him to pay to any 
creditor of the insolvent estate of which he is the as- 
signee any part of the funds arising from the sale thereof, 
there might be some force in the objection; for until the 
expiration of that time the assignor or any creditor would 
have the right to contest the validity of any claim pre- 
sented. 

This action, however, was not brought to compel the 
assignee to make a payment to the creditors, but for tne 
purpose of protecting and securing the estate for ultimate 
distribution; and the fact that the creditors are required 
by the statute to file their claims, properly authenticated, 
with the assignee within six months from the date of 
publication of the notice of his appointment, furnishes 
him no defense to an action such as this is. 
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If at any time after he assumed the trust by the ex- 
ecution of the bond required by the statute, which is 
conditioned that he will ‘faithfully discharge his duties 
as such assignee,” he imperiled or misapplied the assets 
confided to his care for the benefit of creditors, as stated 
in the petition, whether through negligence or fraud, then 
the creditors were entitled to take such steps in any court 
of competent jurisdiction (and we deem the district court 
such a court in this cause) as were necessary to preserve 
the trust estate. 

It is urged that the suit cannot be maintained because 
the petition does not allege that the assignor placed the 
cotton upon the schedule of his property. We deem it 
entirely unimportant whether the cotton was scheduled 
or not. Under the first section of the act, by the assign- 
ment all of the property of the insolvent, excevt that 
which was exempt from forced sale, passed to the as- 
signee to be applied to the benefit of the creditors, whether 
such estate was specified in the assignment or not; and 
this is as true of an assignment made under the third 
section of the act, as if made for the benefit of all cred- 
itors under the first section of the act. 

If the property belonged to the assignor, and came into 
the hands of the assignee as a part of the estate, then he 
was bound to administer it faithfully. If the assignor 
had not voluntarily placed the property in his possession, 
under the ninth and tenth sections of the act, under 
which the assignment was made, it was his duty to obtain 
possession thereof, if it belonged to the insolvent estate 
and he had knowledge of its existence. The ninth sec- 
tion of the act provides that the creditors, or a creditor, 
upon securing the assignee against costs or liability, may 
sue in his name, when he neglects or refuses to do so, to 
recover, collect and cause to be applied for the benefit of 
creditors, any property conveyed or transferred by the 
assignor previous to and in contemplation of an assign 
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ment. But that is not the case made by the petition; 
it alleges that the cotton came into the hands of the 
assignee as a part of the estate of the insolvent, to be ad- 
ministered for the benefit of his consenting creditors, and 
that he and some of the appellees have converted the same 
and applied it to a use foreign and hostile to that for 
which ne received it. Under such facts it was not neces- 
sary nor proper to bring the suit in his name, and it was 
properly brought by some of the creditors for the benefit 
of all. Story’s Equity Pl, 157, 216; Hill on Trustees 
(marginal), 519, 191. 

By the act under which the assignment was made, all 
consenting creditors are not required to file their claims 
with the assignee before the expiration of six months 
from the publication of notice of his appointment; but 
such as have no knowledge of the assignment may file 
their claims at any time prior to the distribution of the 
assets, and they will be entitled to their distributive shares 
as fully as though they had filed their claims within six 
months after publication of notice. 

This provision evidences the propriety, if not the neces- 
sity, of permitting some of the creditors to maintain for 
themselves and the other creditors such suits for the se- 
curity or recovery of any part of the trust estate as may 
be necessary, at any time after the assignment is made 
until final distribution. 

It is urged that the petition is defective in that it does 
not explicitly state that there is not sufficient of the es- 
tate of the insolvent, exclusive of the one hundred and 
six bales of cotton alleged to have been misapplied, yet 
in the hands of the assignee to satisfy the claims of 
creditors. 

The averments of the petition in this respect are not as 
full as they perhaps ought to be; but as the demurrer was 
general, and did not point out any particular defect, if the 
petition shows with reasonable certainty that the credit- 
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ors will suffer loss by the abstraction of the value of the 
cotton from the assets of the estate, it is sufficient upon 
general demurrer. 

The statute under which the assignment was made was 
enacted for the benefit of ¢usolvent debtors and their cred- - 
itors, and no presumption arises that such debtors as avail 
themselves of its provisions are solvent. 

The petition alleges that the assignor was indebted in 
about the sum of $12,000; that the value of the cotton 
alleged to have been misapplied was of the value of more ° 
than $8,000; and that by the misapplication thereof the 
creditors of the estate have been damaged in the sum of 
$8,000; that the bond executed by the assignee was for 
only $5,000. 

The property alleged to have been misapplied is of a 
value much larger than the bond which the assignee gave 
to secure the faithful performance of his duties; and it is 
not to be presumed, especially upon general demurrer, 
that the amount of the bond was fixed at a sum less than 
the value of the property which the insolvent’s schedule 
' showed was in his hands and passed to the assignee by 
the assignment. The cotton alleged to have been misap- 
plied is shown by the petition to have been of value equal 
to two-thirds of the indebtedness of the assignor, and of 
a character such as would find a ready cash sale for its 
full value. 

Under these facts, we are of the opinion that, on the 
ground now under consideration, the general demurrer 
should have been overruled. 21 Tex., 755; 24 Tex., 292. 

It is urged that the petition was defective in that it 
did not allege that the assignee and the sureties upon his 
bond were not solvent. This position cannot be main- 
tained; for the bond is for a sum much less than the 
value of the property alleged to have been misapplied, 
and for an amount less than half of the alleged indebted- 
ness of the estate. 
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It is urged that an application to the district court for 
the removal of the assignee and the appointment of 
another cannot be maintained, because the statute under 
which the assignment was made provides for the removal 
of the assignee and the appointment of another by a 
judge of the district or county court. 

If the only relief sought by the petition was the removal 
of the assignee and the appointment of another, there 
would be some force in this proposition; but this relief is 
only incidental to the other relief sought by the petition, 
and we are of the opinion that the district court, under 
its general equity powers, has full jurisdiction to grant 
all the relief prayed for. Smith v. Smith, 11 Tex., 105; 
Long v. Wortham, 4 Tex., 382; Crain v. Crain, 17 Tex., 
85; Newson v. Chrisman, 9 Tex., 116; Becton vw. Alexan- 
der, 27 Tex., 666; Story’s Equity, 1191, 1287, 1288, 1289. 

The appellees are all proper parties to this suit (Teas 
v. McDonald, 13 Tex., 349), and there is a manifest 
propriety in so making them; for all the rights of the 
parties, not only between the appellants and appellees, 
but between the sureties of the assignee and the other 
appellees, if any be shown upon the final trial, may be 
adjusted therein without resort to another suit. 

For the error of the district court in sustaining the de- 
murrer and dismissing the cause, the judgment is reversed 
and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered November 29, 1881.] 





GALVESTON TERM, 1882. 





STS ee 


W. A. Saytor v. M. Marx. 
(Case No. 1198.) 


1. APPEAL BOND — JURISDICTION.— An appeal bond, executed by plaint- 
iff in the court below, which has been approved by the district 
clerk, the sureties on which were sureties on plaintiff's bond for 


Sa 


costs, is sufficient to give the court jurisdiction in a case where the 





objection is waived by the failure of appellee to set it up in his 
motion within the time prescribed by the rules of court. Rules of 
Supreme Court, 8 and 9. 

2. CASE DISCUSSED.— Daniels v. Larendon, 49 Tex., 219, discussed. 

3. CASE DISTINGUISHED. — This case distinguished from Labadie v. Dean, 
47 Tex., 90. 


Pee es eee 


[The destruction of the record and papers by fire at Galveston during 
the term of that court of 1882, renders it impossible to do more than 
give the opinion in this case, which was decided at a former term. } 


GOULD, ASSOCIATE JUSTICE.— By motion filed in due 
time appellee sought to have this case dismissed for al- 
leged irregularities and insufficiencies in the transcript, 
the certificate thereto and the brief of appellant, and for 
alleged insufficiency in the amount of the appeal bond. 
The various grounds of dismissal set up in that motion 
were held insufficient in an oral opinion delivered by the 
chief justice; but because the court discovered, in examin- 
ing the motion, that John F. Brackenridge and John M. 
Swisher were sureties on the bond for costs given by 
plaintiff in the court below; that the judgment given 
against plaintiff that he take nothing by his suit for 
costs; further, that they were the only sureties on the 
appeal bond given by plaintiff,— it was held that there was 
no sufficient bond to give this court jurisdiction, and the 
case was for that reason dismissed. This action of the 
court was merely based on the authority of Daniels v. 
Larendon and Labadie v. Dean, and on the part of the 
writer, at least, was acquiesced in as a rule of practice, 
without fully appreciating the importance of the juris- 
dictional question involved. That order of dismissal was 
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subsequently set aside by the court on its own motion, 
and, after a careful re-examination of the subject, a 
majority of the court have reached the conclusion that 
the bond was sufficient to give the court jurisdiction of 
the case; the ground of objection being waived by the 
failure of appellee to set it up in his motion within the 
time prescribed by the rules. Rules of Supreme Court, 
8 and 9. 

[t must be conceded that this conclusion is in conflict 
with what is said by the court in Daniels v. Larendon, to 
the effect that the judgment below having been for costs 
against the plaintiff and her sureties on her injunction 
bond, an appeal bond signed only by the plaintiff and the 
same sureties would not sustain an appeal. 49 Tex., 219. 
That case had been dismissed for want of prosecution, 
and the question arose on a motion to reinstate. It is to 
be noted that the court appears to have been satisfied on 
other grounds that the motion to reinstate should be 
overruled; and what is said on the subject of the bond 
seems intended rather to strengthen a conclusion already 
reached than to be itself the ground upon which that 
conclusion was placed. 

Moreover, the opinion on the fatal insufficiency of the 
bond is expressly based on the authority of Labadie v. 
Dean, a case which we now think different in its facts, 
and which therefore did not involve the same question. 
47 Tex., 90. In that case a number of parties united in 
enjoining the collection of a tax, and judgment having 
gone against them in the district court, they prosecuted 
a joint appeal, and gave an appeal bond signed only by 
themselves, without any sureties whatever. Evidently 
that case may stand on the ground on which the opinion 
places it, that the individual obligation of appellants is 
not an appeal bond in the sense of the statute, which re- 
quired two or more sureties; and yet the appeal bond 
in Daniels v. Larondon and in the present case might 
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each be good. The sureties here were not parties plaint- 
iff, and they have not appealed. It cannot be said that 
the appellants gave only their individual obligation. The 
case of Labadie v. Dean is not questioned, but it is not 
believed to be authority for the opinion expressed in Dan- 
iels v. Larendon, nor for the dismissal of the case now 
before us. 

A well considered case, more directly in point than any 
other in this state, is Trammell v. Trammell, 15 Tex., 
291. That was a case in which there was judgment 
against the defendant in a sequestration suit, and against 
his sureties on a delivery or forthcoming bond; not merely 
a judgment for costs, but a general judgment. The 
defendant alone appealed, and the same sureties became 
also sureties on his bond for appeal. It was held in the 
opinion, that, not being principal appellants, the sureties 
occupied no double attitude, and were not incapacitated 
from becoming sureties on the appeal bond; and it was 
said in the opinion, that the question is not whether 
the appeal bond will give an additional security, but 
whether it gives sufficient security. In that case the 
objection to the bond was made by motion, and the court 
in effect held the bond not merely sufficient to perfect the 
appeal, but in no wise objectionable. As an authority it 
goes further than is necessary for the case before us, and 
yet it is not perceived that it in any respect conflicts with 
the case of Labadie v. Dean. 

No case has been cited by counsel, from the decisions 
in this state or elsewhere, where the court has of its own 
motion dismissed the case, the bond being similar to the 
one under consideration. See Davis v. McCampbell, 37 
Mo., 609; Eufala Ins. Co. v. Plant, 36 Geo., 623; Cimeon 
v. Dannerheisen, 18 La. Ann., 659, cited by appellee. 
In McGarrah v. Burney (4 Tex.), the objection was made 
by motion, and it would seem that the judgment in the 
district court was against both parties, not merely for 
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costs, but generally, and the action of the court in dis- 
missing the case is placed on a misdescription of the judg- 
ment, as well as the insufficiency of the surety. There 
has always been a well-defined distinction between objec- 
tion to bonds which may be waived and which are waived 
if not taken in time, and those which are fatal to the 
jurisdiction whether waived by the parties or not. In the 
opinion of the court there was in the present case an 
appeal bond with sureties, which, having been approved 
by the district clerk, and not having been objected to in 
time by appellee, was sufficient to perfect the appeal and 
give this court jurisdiction of the case. 

{t is not proposed to extend this opinion by discussing 
the grounds on which the original motion to dismiss was 
based, or the formed objection to the bond made for the 
first time in argument. The motion to dismiss is over- 
ruled. 

MOTION OVERRULED. 





Louts S. FLATAN v. THE STATE EX REL. W. C. EDWARDS. 
(Case No. 1377.) 


. STATUTE CONSTRUED — OFFICER.— The statute requiring a party 
elected to office to qualify within a prescribed period of time, will be 
construed as directory only in a case where, from reasons beyond 
his control, he cannot qualify within the time allowed; but such 
construction will not be given in acase of neglect or refusal to 
qualify. 

. FacT CASE— PLEADING.— See opinion for answer of respondent in a 
case of quo warranto to which a demurrer was erroneously sus- 
tained. 

. QUALIFICATION OF OFFICER.— One elected to the office of sheriff who 
seeks an extension of the time provided by statute within which he 
shall qualify, by taking the oath of office and giving bond, must 
show some extraordinary reason why it should be granted. 

APPOINTMENT OF SHERIFF BY COMMISSIONERS’ COURT.— If one elected 
to the office of sheriff neglects or refuses to give the bond required by 
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the statute within the time prescribed by the statute, it is the duty 
of the county commissioners’ court for the county to declare the 
office vacant and to fill the vacancy by appointment. 

5. CONSTITUTIONAL LAW.— Ari. 6, sec. 24 of the constitution, conferring 
on the judges of the district court power to remove ofticers therein 
named, refers only to persons who are officers in the full sense of 
that term, after they have been elected or appointed, and. have 
qualified as required by law. 

6. STATUTE CONSTRUED.— Art. 3400 of the Revised Statutes does not 
confer on judges of the district court exclusive jurisdiction to de- 
clare vacant an office to which one has been elected, when he has 
refused or neglected to qualify by taking the oath and executing 
the statutory bond. 

7. OFFICE — FRANCHISE.— Though in one sense an office is a franchise, 
the right to the same never vests until the person elected to have 
the same has fully qualified and has thereby become entitled to dis- 
charge the duties and receive the emcluments thereof. 

8. PUBLIC OFFICER.— For all ,urposes of qualification, a person who has 
received his certificate of election to an office is to be deemed in 
court, and he must take notice without citation of all that may 
occur in the court which must approve his bond and pass upon his 
qualification affecting his interest. After the officer has fully quali- 
fied, and his right to the office has vested, it cannot be divested by 
the state until after notice has been given to the incumbent. 

9. JuURISDICTION.— No formality of trial is necessary before a tribunal 
which must approve an officer's official bond, to ascertain whether 
the office has become vacant by reason of a failure to give bond. 
The fact that the court has declared the office vacant, without proc- 
ess or formal trial, will not prevent its action from being judicial 
in its character. 


APPEAL from Camp. Tried below before the Hon. B. 
F. Estes. 


The case is sufficiently stated in the opinion. 
Hl. McKey, for appellant. 


R. W. Hudson, for appellee. 

I. The right to the office of sheriff depends upon the 
election or certificate of election. Cocke v. Bickford, 54 
Tex., 482; Sprowl v. Lawrence, 33 Ala., 674; State v. Ely, 
43 Ala., 574: State v. Steers, 44 Mo., 223; Ex parte Can- 
dee, 48 Ala., 386. 
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II. Upon the election, and the issuance of a certificate 
of an election to a person who has been elected by the 
people, the office becomes his property for the term, of 
which he cannot be deprived except by due process of 
law. Const. 1876, art. I, secs. 19, 23; State v. Stalner, 
Austin term, 1881; Wommack v. Holloway, 2 Ala., 31; 
Ex parte Candee, 48 Ala., 386; Dorman v. The State, 34 
Ala., 236; Weaver et al. v. Lapsiey, 43 Ala., 224, 232. 

III. The approval of a bond, or its rejection by the 
county Commissioners’ court, is not a judicial but a min- 
isterial act. State v. The Lafayette County Court, 41 Mo., 
222: State v. Howard Co. Court, 41 Mo., 248; State v. Ely, 
43 Ala., 568; Beck v. Jackson, 43 Mo., 117; Ev parte Can- 
dee, 48 Ala., 386; Wommack v. Holloway, 2 Ala., 31; 
State v. The County Court of Lafayette County, 41 Mo., 
O45. 

IV. The failure to give a bond within the time pre- 
scribed by law, or the giving of an insufficient bond, is a 
ground for a judicial declaration of a forfeiture. R. 5S. 
1879, sec. 3400, p. 487; State v. Cocke, 54 Tex., 482; 
Wommack v. Holloway, 2 Ala., 31; Sprowl v. Lawrence, 
33 Ala., 674; The State v. Ely, 45 Ala., 56s. 

V. The action of the county commissioners’ court be- 
ing ministerial, and the failure to give a bond being a 
ground for a judicial declaration, the action of the county 
commissioners’ court was coram non judice, and void, a 
sheriff being a county officer. Const. 1876, art. V, sec. 
24, p. 17; R. S. 1879, sec. 3400, p. 487; State v. Texas 
County, 44 Mo., 230; Hunt v. Hopgood, 4 Mass., 122; Al- 
bee v. Ward, 8 Mass., 86; Den 2. Turner, 9 Wheat., 541; 
Smith v. Rice, 11 Mass., 513; Williams v. Blunt, 2 Mass., 
213; Powers v. The People, 4 Johns., 292; Griffith v. 
Frazier, 3 Cr., 9; Den v. Harden, Paine’s R., 55; Dennis ef 
al. v. Jefferies, 12 Ohio, 271. 

VI. The failure to attempt to make any bond at all, or a 
refusal to make any effort to qualify to the office to which 
6 
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& person was elected, might, under art. 4518, be zpso 
facto a vacancy. But when the person makes an effort 
to qualify by giving bond, and the court whose duty it 
was to approve the sureties should refuse to do so, then 
that does not present such a state of facts as the law would 
deem the office vacant. R. 8. 1879, secs. 4518, 4519, 3400; 
Const. 1876, sec. 24, p. 17. 


















Stayton, AssocraTe Justice.— This is an action in the 
nature of a writ of guo warranto, instituted upon the re- 
lation of W. H. Edwards, to test the right of Louis 5. 
Flatan to the office of sheriff of Camp county. 

A demurrer was sustained to the petition and the same 
dismissed, from which judgment an appeal was prose- 
cuted to this court, and at the last term thereof held at 
Austin, the judgment was reversed and the cause re- 
manded. 

Since the case went back to the district court of Camp 
county, another trial was had, in which the court sus- 
tained a demurrer to all of the respondent’s answer 
except the general denial, and a judgment was rendered 
in the cause in favor of the state and relator, from which 
the present appeal is prosecuted. 

It is assigned as error that the court erred in sustaining 
the demurrer of the state. 

The petition in the case alleged that, at the general 
election held on the 2d of November, 1880, the relator 
was elected sheriff of Camp county; that he secured 
his certificate of election, and thereafter presented to 
the county commissioners’ court for said county his gen- 
eral official bond as sheriff, together with the bonds re- 
quired of him as the collector of state and county taxes, 
which were in proper form and amount, and with good 
and sufficient sureties thereon. 

The petition alleged that the county commissioners’ 
court for Camp county, on the 18th day of December 
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following his election, for insufficient reasons and for im- 
proper motives, rejected all of his bonds except the one 
executed by him as collector of county taxes; that on 
the same day said court appointed the respondent sheriff 
of said county, and that he usurped and intruded into 
the office and illegally exercised the duties thereof. 

It is not necessary here now to state the facts upon 
which the relator alleged that the county commissioners’ 
court improperly rejected his bonds, in considering 
whether the court erred in sustaining the demurrer to 
respondent’s answer. 

The respondent in substance alleged that it was true 
that the relator was elected sheriff of Camp county on 
the 2d of November, 1880; that a certificate of election 
issued to him on the 1sth day of November; that on the 
20th day of the same month the county commissioners’ 
court met for the purpose of approving bonds of the 
officers of the county elect; that the bonds of relator 
were not then presented for approval; that the court 
then adjourned until the 3d day of December, at which 
time the court again met to approve official bonds, of 
which the relator had knowledge, at which time the re- 
lator failed to present his bonds for approval. That the 
court again adjourned until the 11th of December to give 
the relator full time to perfect and present his several 
bonds, of which he had notice, and that it on that day 
met, at which time the relator presented for approval his 
three bonds required by law to be made, for approval, 
when it was found and decided by the court that the 
bonds presented by relator as collector of state and county 
taxes were for sums less than required by law; where- 
upon, without taking further action, at the request of the 
relator, the court adjourned until the 18th of December, 
to give the relator tithe to present proper bonds; at which 
time the court again met and the relator presented his 
three bonds for approval, all of which, except the bond 
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as collector of county taxes, said court decided to be in- 
sufficient, for the reason that the sureties thereon were 
not sufficient, which fact was made known to the relator, 
and he then refused to give other sureties or other bonds. 

He further alleged that the sureties upon the bonds of 
the relator were insufficient. 

He further alleged that on the same day that the re- 
lator refused to give other sureties or other bonds, the 
county commissioners’ court declared the office of sheriff 
of the county vacant, and appointed him thereto; that 
he had duly qualified under his appointment, and had 
been commissioned as sheriff of Camp county by the 
governor of the state; that he was not a usurper or in- 
truder, but was legally the sheriff of Camp county by 
reason of the facts stated in his answer. The manner of 
qualification of the respondent was fully and minutely 
set out in his answer. 

For the purposes of this appeal, their sufficiency being 
called in question by a demurrer, the allegations of re- 
spondent’s answer must be taken to be true. 

We are of the opinion that the court erred in sustain- 
ing the demurrer to respondent’s answer. 

The term of office provided by the constitution is short, 
and such persons as seek office, and by the vote of the 
people are elected thereto, should not be dilatory in qual- 
ifying after they have been notified by certificate of 
election that the people have honored them by their 
confidence expressed through the ballot. The statute 
provides that a person elected to the office of sheriff shall 
give bond and take the oath of office within twenty days 
after notice of his election; and he that seeks an exten- 
sion of the time provided by statute should show some 
extraordinary reason therefor. 

The time prescribed by statute within which a person 
elected to an office shall qualify has been held to be direct- 
ory in some of the other states, and so was held to be in 
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this case upon former appeal. These rulings were no 
doubt made to cover such cases as might arise in which a 
person could not, for some good reason beyond his own 
control, qualify within the prescribed time, in order that 
the right of the person to qualify might not be destroyed 
without wrong upon his part, and that the wish of the 
people might not be lightly defeated; but it is not believed 
that the rule can be extended to cases in which there is 
neglect upon the part of an elected person. 

In this case the certificate of election issued to the 
relator on the 18th day of November, and from the 20th 
day of that month, after several adjournments made as 
alleged in the answer to enable him to perfect and present 
his bonds, on the 18th day of the December following he 
presented bonds which were adjudged by the court in- 
sufficient. These facts might be held to constitute neglect, 
and if so, as more than twenty days had elapsed after he 
received his certificate of election, it might well be held 
that the extension of time should not have been given. 
The plain words of the statute should have their full 
effect in reference to the time within which an elected 
person should qualify, in all cases in which there is neglect 
or refusal to qualify. 

The allegations of the answer, however, go further, 
and aver that the relator not only neglected to give proper 
bonds, but that after he was notified by the court that two 
of his bonds were insufficient, he refused to give other 
security thereon, or to execute other bonds in place of 
those declared to be insufficient. 

By this we are to understand that the relator, when 
informed that the sureties upon two of his bonds were 
insufficient, said to the court that he would give none 
other. 

If the relator set up his judgment as to the sufficiency 
of his bonds against the judgment of the county com- 
missioners’ court, which by statute is made the judge 
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thereof, the most that he can now ask is, that the ques- 
tion of fact upon which he and the court differed should 
have been fairly examined and determined by the county 
commissioners’ court. That could not be done by the 
demurrer in this case. 

It is not to be presumed upon demurrer that the county 
commissioners’ court acted capriciously or corruptly in 
declaring that the bonds of the relator were not sufficient. 
Every fair and legitimate presumption should be in- 
dulged that that court, in declaring the bonds of the 
relator insufficient, acted in good faith and with a due 
regard to the trust confided to them, and that they de- 
clared the bonds insufficient because they were so in fact. 

If, as alleged in the answer, the relator neglected or re- 
fused to give good and sufficient bonds as required by law, 
the county commissioners’ court did not err in declaring 
the office vacant, and in appointing a suitable person 
thereto; and a demurrer to an answer setting up such 
facts should not have been sustained. 

The statute provides that, ‘‘ whenever any person elected 
sheriff shall neglect or refuse to give bond and take the 
oath of office within twenty days after notice of his elec- 
tion, the office shall be deemed vacant, and the commis- 
sioners’ court of the county shall appoint a sheriff as in 
other cases of vacancy.” R.3., 4518. 

The bonds referred to in the statute mean good and 
sufficient bonds. 

It is contended that the county commissioners’ court 
had no power to declare that the office of sheriff was 
vacant; that its only power was to fill a vacancy after the 
same had been declared by a judge of a district court. 

This position is assumed upon the theory that the’cen- 
stitution, section 24, art. 6, gives to a judge of a district 
court the exclusive power to remove a sheriff from office. 

The section referred to is as follows: ‘‘ County judges, 
county attorneys, clerks of the district and county courts, 
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justices of the peace, constables and other county officers, 
nay be removed by the judges of the district court for 
incompetency, official misconduct, habitual drunkenness, 
or other causes defined by Jaw, upon the cause therefor 
ncing set forth in writing, and the finding of its truth by 
& jury.” 

The whole context of the section of the constitution 
above referred to bears unmistakable evidence that the 
words ‘*may be removed,” as therein used, refer only to 
persons who are officers in the full sense of the word; to 
persons who, having been elected or appointed to an 
office, have qualified as provided by law and have been 
inducted into office, whose removal is sought for some 
cause arising after such person has been so inducted. 
Only to such cases do we understand the section of the 
constitution above referred to to apply. 

It is further claimed that art. 3400, R. 8., in accordance 
with the provision in the constitution above referred to, 
has conferred the power to remove a person who has been 
elected to a county office on a judge of a district court, in 
a case like the present. 

That article does seem to indicate such an intention by 
the legislature; but as we have before said, the constitu- 
tion does not confer such a power upon the judges of the 
district courts, which, if thus conferred, might be held 
to confer an exclusive power; and if it was the intention 
of the legislature in enacting art. 3400, R.S., to give 
power to the district judges, in cases like the present is 
alleged to be, to declare a vacancy, then it would not be 
held that such power was an exclusive power; for, in the 
absence of a declaration to the contrary, the jurisdiction 
might be concurrent in a judge of a district court and in 
the county commissioners’ court. 

Art. 3400, R. S., refers to county officers generally; 

_art. 4518 refers to sheriffs alone, who are not mentioned 
in the section of the constitution above referred to, nor 
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in art. 8400, R. S.; both of which, however, are broad 
enough to embrace sheriffs. 

Art. 4519, R. S., gives power to a judge of a district 
court tc remove a sheriff for causes which must, in the 
nature of things, occur after the full qualification of a 
sheriff but there is no provision in title XCI, chapter 1, 
which regulates the election, qualification and removal 
of sheriffs, which contemplates that a judge of a district 
court shall have power to take any action in a matter 
based upon such facts as appear in the answer of re- 
spondent. 

Art. 4518, R. §., provides that if a sheriff does not 
qualify within the time prescribed by law, that ‘* the office 
shall be deemed vacant.” 

We have no doubt of the power of the legislature to 
pass the law referred to, but it is contended that an office 
is property, and that a person cannot be deprived of the 
same without a judicial inquiry. We admit that this is 
true; but it does not follow from this that the proceed- 
ings set up in the answer of the respondent were not 
judicial in their character, and sufficient. No citation to 
the relator was necessary. 

It has sometimes been said that there is a difference be- 
tween the right to an office, and the right to enter upon 
the discharge of the duties of an office. This, perhaps, 
is not an exact statement, and it might with more pro- 
priety be said that a person elected has the right to 
acquire the office to which he has been elected by qualify- 
ing as the law prescribes, and that such person has 
strictly no right to an office until he has qualified and is 
entitled to discharge the duties thereof. 

An office is a franchise, in a certain sense, and the 
right to the same never vests until the person elected to 
have the same has fully qualified and thereby become enti- 
tled to discharge the duties and receive the emoluments 
thereof. 
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A right to acquire an office, although an imperfect or 
inchoate right, may be the subject of judicial inquiry, 
when there isan unlawful hindrance to the acquiring of 
the perfect right after a person has been clected; but in 
such cases the party who seeks to establish the right 


is the actor, and need not be cited. 


Under the laws of this state, it is necessary for a per- 
son who has been elected to the office of sheriff to take 
the oath of office and to execute the bonds prescribed by 
law. After a person elected receives his certificate of 
election, which is all the notice to which he is entitled, it 
is his right and duty to qualify; without qualification he 
has no right to the office, and it is incumbent upon such 
person so to qualify without notification so to do from 
the county commissioners’ court, and without notice that 
the office will be declared vacant, and filled if he neglects 


or refuses to qualify. 


For all purposes of qualification a person who has re- 
ceived his certificate of election is to be deemed in court, 
aud he must take notice of all that occurs affecting his 


interest. 


After the right to an office has fully vested, the state 
would have to become the actor if it sought to divest 
such right, for any cause prescribed by law, arising after 
a party had qualified; and in such case the provision of 
the constitution hereinbefore referred to would apply, 
and notice would have to be given to the party whose 


right was sought to be affected. 


The only question of fact to be determined before the 
oftice of sheriff of Camp county could be deemed vacant 
was, had the relator neglected or refused to qualify; for 
the statute declares that in such case the office shall be 
deemed vacant. 

For the purpose of determining this question, we are of 
the opinion that it was not necessary that a formal trial 
be had,— that witnesses be called and a jury be impan- 
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eled; but that the county commissioners’ court might act 
in the matter upon facts which, in the very nature of the 
case, were known to that court judicially; and the fact 
that said court may have so acted would not prevent its 
action from being judicial in its character. 

That tribunal knew judicially whether the relator had 
refused to give proper and sufficient bonds or not; for un- 
der the law it was the tribunal required to pass upon the 
sufficiency of the bonds. 

It would seem to be an idle ceremony to institute an] 
prosecute a legal proceeding before a judge of a district 
court, with all its delays, accompanied perhaps by an ap- 
peal to this court, for the sole purpose of determining a 
fact judicially known to the county commissioners’ court, 
which by law is made the judge of whether the fact exists 
or not, and whose duty it is made, in case the fact exists, 
to fill the vacancy, which as matter of law the legislature 
has declared shall be deemed to exist. 

As adjudged upon former appeal, the petition sets up 
a good cause of action; the auswer sets up a good defense, 
and shows a legal right in the respondent to the office of 
sheriff. 

The facts stated in the two pleadings cannot be true, 
for they are inconsistent. The district court should, upon 
the merits, have made the inquiry whether or not the re- 
lator had neglected or refused to execute proper bonds. 
For the error of the court in sustaining the demurrer to 
respondent’s answer, the judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered January 13, 1882.] 
DISSENTING OPINION. 


Bonner, ASsocIATE Justice.— In this case I respect- 


fully dissent from the conclusion reached by a majority 
of the court. 
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In this proceeding by quo warranto, unlike an ordinary 
action, the burden of both allegation and proof devolved 
in favor of the government, upon the respondent Flatan, 
to show a valid right or title to the office of sheriff of 
Camp county. He was required either to disclaim or to 
justify. High on Ex. Rem., §§ 712, 716. 

He attempted to justify by showing that there was a 
vacancy in the office, by reason of the failure and refusal 
of the relator, Edwards, who was the prior incumbent 
and the new officer elect, to qualify by giving bond, and 
his own subsequent appointment by the commissioners’ 
court, and his qualification to fill the vacancy. 

If there was such vacancy, qualification and appoint- 
ment, then the demurrer to the answer should have been 
overruled; if not, it should have been sustained. 

The answer admitted the election of relator Edwards at 
the general election in 1880; that he had received his cer- 
tificate of election, and his efforts to qualify by giving the 
three bonds required by law. ‘That one of these had been 
accepted and approved, but that the other two, though 
regular in form, had been rejected because deficient in se- 
curity. It alleged his refusal to give other bonds or addi- 
tional security; and that thereupon the commissioners’ 
court, on the same day they had rejected his bonds, had 
declared the office vacant and had appointed respondent 
Flatan, who subsequently qualified. 

The controlling question in the case is, was there such 
vacancy in the office as authorized the appointment by 
the commissioners’ court of respondent Flatan ¢ 

A preliminary question arises, whether relator Edwards 
had such right or interest in and to the office as was sub- 
ject to a legal declaration of forfeiture or vacancy. 

In The State ex rel. Bickford v. Cocke, 54 Tex., 482, it 
was held, under the authority of adjudicated cases, that 
there was a distinction between the right to an office and 
the right to enter upon the duties of the office. It was 
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there held that Crawford, the new officer elect, who 
never attempted to qualify at all, had nevertheless ac- 
quired such a right to the office of sheriff as to vacate that 
held by Bickford, the former incumbent, and that Craw- 
ford’s failure to qualify within the twenty days would be 
ground for judicial declaration of forfeiture. It is true 
the question of Crawford’s resignation incidentally came 
up in that case; but if he had no office he had nothing 
to resign. 

This doctrine was reaffirmed in the present case on the 
former appeal. , 

Articles 3400 and 4518, Revised Statutes, clearly show 
that the election of itself to an office gives such right or 
interest thereto as is subject to judicial declaration of re- 
moval. That relator Edwards had such right to the 
office as was subject to be vacated was recognized by the 
commissioners’ court, as it judicially declared the office 
vacant. 

Did, then, the commissioners’ court have the power, in 
effect, to remove Edwards by such declaration of vacancy ? 

That court had only such power as was conferretl by 
the constitution and statutes. Const. 1876, article V, 
section 18. 

By article XV of that constitution certain state offi- 
cers were subject to be removed by impeachment, and 
the district judges by the supreme court. 

Article V, section 24, provides for the removal of all 
county officers, which would include sheriffs, for certain 
causes therein named, ‘‘ or other causes defined by law,” 
upon its being set forth in writing, and the finding of its 
truth by a jury. 

Thus it will be seen that the subject matter of removal 
of officers was provided for by the constitution giving, 
according to the grade of the office, the power to three 
separate tribunals. 

In accordance with this constitutional provision, and 
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evidently in compliance with its terms, article 3400 of the 
Revised Statutes was enacted as follows: ‘* All county offi- 
cers Who are required to give official bonds, who shall 
fail to execute their bonds within the time required by 
law, . . . may also be removed from office by the dis- 
trict judge, on the matter being brought before him in 
the manner hereinafter provided for bringing such matters 
before the court.” 

This statute covers the very case now under considera- 
tion; and in subsequent provisions, upon complaint in 
writing and after notice, a trial by a jury is provided for, 
as required by the constitution. This trial can be had 
either in term time or vacation; thus carrying out the 
policy of the law that such litigation shall be speedily 
terminated. R.58., arts. 3401-8. 

We have then an express statute, under an express 
grant of constitutional power, providing for a removal by 
the district judge for the very cause here invoked. 

I have been unable, either in the constitution or the 
statutes, to find any such power granted to the commis- 
sioners’ court. If to be found at all, it is only impliedly 
in article 4518. This provides that, ‘‘ whenever any per- 
son elected sheriff shall neglect or refuse to give bond 
and take the oath of office within twenty days after 
notice of his election, the office shall be deemed vacant, 
and the commissioners’ court of the county shall appoint 
a sheriff as in other cases of vacancy.” 

It will be noted that this does not give to the commis- 
sioners’ court for the neglect or refusal, as does article 
3400 give to the district judge for the failure to give the 
bond, the power of removal, but to fill the vacancy only. 
Honey v. Graham, 39 Tex., 1. 

If it be conceded that the commissioners’ court, in a 
clear case, when there has been a total neglect or refusal 
without excuse therefor, to qualify within the twenty 
days, could take judicial notice of a negative state of 
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facts which the law deems a ground for judicial declara- 
tion of forfeiture or vacancy, as they might do in an un- 
disputed case of death, and thereupon declare the office 
vacant, yet, in the opinion of the writer, that court could 
not do so in a case of contest like the present. 

On the former appeal the distinction was drawn be- 
tween such case and one in which the officer elect had in 
good faith attempted to qualify, but, through inadvert- 
ence or otherwise, had failed to give such bond as was 
approved. 

If the neglect or refusal be considered as a ground for 
the forfeiture of the office, clearly the commissioners’ 
court, under the constitution, would not have the power 
exercised in this case. Article V, section 8. 

If that court had the power to reject bonds made in 
good faith — as these evidently were, one of them having 
been accepted,— and then to summarily declare the office 
vacant and make a new appointment the same day, it 
would, if the bonds were in fact good, deprive the officer 
elect of an important right, and would conflict with the 
power expressly conferred upon the district judge —a 
superior tribunal, with right of trial by jury, both by the 
constitution and article 3400 of the statutes. This case 
comes within the very terms of that article, and which 
in its spirit also must have been intended to embrace a 
case of contest in which the officer elect had the right to 
show that in fact he had given a good bond, or good 
cause why he had not done so. Else why require him to 
answer at all, and why provide for a trial ? 

If it was intended by articles 3400 and 4518 to give 
concurrent jurisdiction over the same subject matter to 
the district judge and the commissioners’ court, why was 
a right of trial, and that, too, by a jury, after citation, 
given to the superior tribunal, and the right tosummarily 
declare the office vacant without a trial given to the 
inferior ¢ 
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It is an elementary rule that statutes like these, passed 
at the same session of the legislature, should, if possible, 
be so construed as not to conflict. Neill v. Keese, 5 Tex., 
33. 

In accord with article 3400 is article 4519, pertaining 
especially to the office of sherif, which gives to the com- 
missioners’ court the power to require of him a new 
bond, andif upon citation he shall neglect or refuse so to do 
(although this fact is judicially known to them), he may 
be removed, not, however, by that court, but by the dis- 
trict judge in the manner provided by articles 3401-8. 

If it was intended by article 4518 to give to the com- 
missioners’ court the power to declare a vacancy, and 
thereby in effect remove the sheriff elect, because he had 
in the first instance neglected or refused to give the bond, 
why in the very next section withhold this power in a 
similar contingency ? 

In Ex parte Hogg, 36 Tex., 15, the officer was removed 
under a statute very similar to article 3400, which provided 
that ‘‘if the justice shall fail to give the assessment 
bond required,” he might be removed by the district judge. 
It was held that this act conflicted with the provision of 
the constitution then in force, which provided for the 
removal of such officers by conviction of a jury after 
indictment found; and that the removal by the district 
judge was unauthorized. 

If the action of the district judge in that case was held 
unauthorized, though exercised by virtue of an express 
statute, how much the more should the action of the 
commissioners’ court be so held in this case, when neither 
authorized by the constitution nor by the statute. 
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Byrp EastuamM Vv. IRENE ROUNDTREE.! 
(Case No. 929.) 


1, Evipence — WITNEss.— A defendant who, in a suit for property 
brought by an administrator, disclaims all interest, is a competent 
witness to acts and conversations of the decedent affecting the title. 

2. Fraup — Trusts.—A child whose father purchases land and pays 
for the same with money which he owes the child, taking title in 

’ the name of a third party with his knowledge and consent, may 
recover the property, though the father may at the date of the 
purchase have been in failing circumstances, and intended by the 
purchase to prefer the child to other creditors. 

3. SAME.—If such a purchase, with the title thus conveyed, was in- 
tended by the father as an advancement, the child would be 
entitled to recover the property only if the advancement was not 
to the prejudice of existing creditors. 

4, Fravup.—lIfa father in failing circumstances, with a view of secreting 
his property, shall invest in land, taking title thereto in the name 
of athird party with his consent, and on the trust that he will 
hold one-half interest in the same as an advancement for the child 
of the purchaser, the title having vested in the third party, a court 
will not divest it to enforce the trust at the suit of the child, 
though the child did not participate in the fraud and had no 
knowledge thereof. 

5. RESULTING TRUSTS.— No resulting trust can spring from an act con- 
trary to public policy or a statute. 


APPEAL from Walker county. 
Randolph & McKinney, for appellant. 


J. A. Baker, for appellee. 


Stayton, AssocraTE JusticE.— This suit was brought 
by the appellant, as the administrator of the estate of 
Carothers, against J. M. Roundtree and J. W. Bowden, 
to recover a house and lot in the town of Huntsville. 





1In this case and the two following, nothing was saved from the fire 
which destroyed the court-house and records in Galveston, except the 
opinions, 
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Roundtree and Bowden disclaimed, and Irene Round- 
tree intervened in the suit by her guardian, and claimed 
an undivided one-half of the property sued for. 

She claimed that the property was bought from L. 
Roundtree for the sum of $5,000, and that one-half of 
the purchase money was paid by J. M. Roundtree, her 
father, out of money which she had inherited from her 
mother’s estate, or that the same was paid by her father 
for her use and benefit on account of moneys belonging 
to her which her father had used. 

By an amendment she alleged that, if her father did 
not pay for one-half of the property as stated in her 
original petition, that the same was paid by her father 
for her expressly as an advancement. 

To the pleading of the intervenor the plaintiff replied 
that if J. M. Roundtree, the father of the intervenor, 
paid any part of the purchase money for the property, 
that the same was paid with his own money, and that 
the title to the entire property was taken in the name of 
Carothers for the purpose of hindering, delaying and de- 
frauding the creditors of J. M. Roundtree. 

When the property was bought from L. Roundtree the 
deed was made to Carothers, who, the intervenor alleged, 
knew that the property was paid for when the deed was 
made, and agreed to hold one-half of the property in 
trust for her. 

There was evidence tending to show that J. M. Round- 
tree may have had money in his hands at the time of the 
purchase which belonged to his daughter, the intervenor, 
or that he may have been indebted to her on account of 
money belonging to her which he had used. 

There was also testimony tending to show that at the 
time the purchase was made, J. M. Roundtree was 
heavily indebted, and much pressed by his creditors. 

There was also testimony tending to show that Caroth- 
ers in his life-time admitted the facts in reference to the 
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manner in which he held the property to be as alleged by 
the intervenor, and that J. M. Roundtree negotiated the 
purchase of the property and paid for the intervenor one- 
half of the purchase money, and that the other half was 
paid by Carothers through him. 

This cause was before the court at a former term. 

Upon the former trial, as upon that from which the 
present appeal is prosecuted, the testimony of J. M. 
Roundtree was objected to by the appellant, and ad- 
mitted over his objection. Upon the former appeal it 
was held that there was no error in admitting the evi- 
dence, and we now see no reason to doubt the propriety of 
the ruling then made. 

It is claimed that the charge of the court was not suf- 
ficiently full in that part which referred to the certainty 
and fullness of proof necessary to establish a resulting 
trust. 

The charge was as full as the decisions upon this sub- 
ject require; in fact, the learned judge who tried the 
cause seems to have complied fully and clearly with the 
rule established by law upon this subject. 

On the trial the court, in the second charge given, in 
effect charged the jury that if J. M. Roundtree for the 
benefit of his daughter, the intervenor, out of his own 
money paid one-half of the purchase money for the 
property in controversy at the time the same was pur- 
chased, intending the same as an advancement to her, 
that then she was entitled to recover. To this charge the 
appellant excepted, because the court did not qualify 
the charge by instructing the jury that, if the father 
paid one-half of the purchase money, intending the same 
as an advancement to the intervenor, and took the deed 
in the name of Carothers for the purpose of hindering, 
delaying and defrauding his creditors, that then the in- 
tervenor could not recover. 

The appellant also asked the court to instruct the ju:7 
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in effect, that if J. M. Roundtree paid one-half of the 
purchase money of the property out of his own money, 
and took the deed in the name of Carothers for the pur- 
pose of hindering, delaying and defrauding his creditors, 
that then the intervenor could not recover. These charges 
were refused, upon the ground that the intervenor could 
not be affected by the fraud of her father to which she 
was not a party; and the refusing to give the charges 
asked, as well as the giving of the second charge given, 
Was assigned as error. 

If J. M. Roundtree paid one-half of the purchase 
money of the property with money which the intervenor 
had inherited from her mother, or with his own money, 
for the benefit of the intervenor, on account of money 
which belonged to her and had been used by him, and in 
satisfaction thereof, then there can be no question, if 
Carothers knew the same and assented to such payment, 
that she would have been entitled to recover, notwith- 
standing it may have been the intention of her father 
thereby to prefer her to other creditors. 

If the father paid one-half of the purchase money of 
the property with his own money, intending the same as 
an advancement to her, then the intervenor was entitled 
to recover, if the act of the father was not to the preju- 
dice of existing creditors, but not otherwise. 

If this suit was between J. M. Roundtree and the ad- 
ministrator of Carothers’ estate, and it appeared that the 
purchase was made with the money of J. M. Roundtree, 
and that the deed was taken in the name of Carothers, 
with intent thereby to secrete the property, and thereby 
to hinder, delay and defraud the creditors of J. M. Round- 
tree, there is no question that the deed would have to 
stand, not only because the statute makes such illegal 
acts binding between the parties, but for the further 
reason that the courts would not interfere to relieve a 
party from his own fraud. 

VoL. LVI—8 
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The main question in this case is, do the same rules 
apply as between Irene Roundtree, the intended bene- 
ficiary, and the representative of the estate of Carothers, 
that would be applicable in a controversy about the prop- 
erty between such representative and J. M. Roundtree, 
notwithstanding that Irene Roundtree is, so far as the 
pleadings and proof show, entirely free from participa- 
tion in any fraud whatever ? 

We are of the opinion that the same rules must apply. 

The deed to the property was made to Carothers, and 
title must be held to have passed as appears upon the 
face of the deed, unless the intervenor can show a result- 
ing trust in her favor arising upon the fact that her father 
paid one-half of the purchase money therefor for her 
benefit, under circumstances which make the transaction 
lawful. 

If one-half of the purchase money was paid by the 
father under such circumstances as made such investment 
for the benefit of the intervenor fraudulent as to his 
creditors, then it is certainly true that all the claim she 
has is based upon a transaction illegal, because made to 
hinder, delay and defraud creditors, and from which no 
resulting trust can spring in her favor, although she may 
not have participated in the fraud and may not have had 
any knowledge thereof; for in such case she appears as 
the intended donee of her father, through a transaction 
forbidden by law. 

To permit a man’s children to recover property which 
he had fraudulently placed in the name of another for 
the purpose of placing ‘t beyond the reach of his creditors, 
upon the ground that it was intended for their benefit, 
would be to contravene a well-settled public policy, and 
to offer a premium to dishonesty. It is a universal rule 
that no one can claim a right through the fraud of him- 
self or another. Ex turpi causa non oritur actio. No 
resulting trust can spring from an act contrary to public 
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policy or a statute. Perry on Trusts, 131; 1 Leading 
Cases in Equity, 320, 343. 

In the case of Murphy v. Hubert, 16 Pa. St. (4 Harris), 
56, which was much like the present in its facts, it was 
decided that no resulting trust could be raised through an 
act forbidden by law; that to raise such a trust the 
transaction upon which it was based must be honest. 
The rule and reasons for the same are well stated in the 
case above referred to. 

The rule is thus stated by an elementary writer: ‘‘ As 
a general rule, a contract or agreement cannot be made 
the subject of an action if it be impeachable on the 
ground of dishonesty, or as being opposed to public 
policy —if it be either contra bonos mores, or forbidden 
by the law. In answer to an action founded on such an 
agreement, the maxim may be urged, ex malificio non 
oritur actio. A contract cannot arise out of an act radi- 
cally vicious and illegal; those who come into a court of 
justice to seek redress must come with clean hands, and 
must disclose a transaction warranted by law; and it is 
quite clear that a court of justice can give no assistance 
to the enforcement of contracts which the law of the 
land has interdicted.” Broom’s Legal Maxims, 734. 

Such being the principles applied to contracts, the rule 
loses nothing of its force when applied to a case in which 
a party seeks to base a right upon a presumption founded 
upon an act forbidden alike by good morals and the law 
of the land. 

The proposition contended for by the appellee, and 
sanctioned by the court below in the charges given and 
refused, is, in effect, that if J. M. Roundtree, with his 
own funds, paid one-half of the purchase money and had 
the deed made to Carothers with intent to defraud his 
creditors, that the courts of the country will permit proof 
of these facts to be made, and then presume and enforce 
a right growing out of the same in favor of the daughter. 
Such a proposition cannot be maintained. 
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We do not wish to be understood as expressing any 
opinion as to the sufficiency of the evidence of either 
party to establish their respective propositions; what we 
have said is solely upon the theories upon which the 
rulings of the court were made in the trial of the case. 
For the errors of the court below in giving the second 
instruction, and in refusing to give the instructions asked 
by the appellant, the judgment of the district court is 
reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 17, 1882. 





ZACHARIE, EXECUTRIX, v. WALDROM ET AL. 
(Case No. 916.) 


1, PARTIES — STATUTE CONSTRUED.— Under the statute of 1876 pertain- 
ing to the powers and duties of executors and administrators, the 
same rule obtained in regard to the heirs joining in a suit involv- 
ing title to land that did under the act of 1848. Neither act re- 
quired it. 


APPEAL from Freestone county. 


Thos. G. Jones and Albert N. Mills, for appellant. 


BonneER, ASSOCIATE JUSTICE.— The original petition in 
this case was one of trespass to try title for certain lands 
therein described, brought by appellant, Mrs. Zacharie, as 
the executrix of her deceased husband, against appellee 
Waldrom. 

By amended petition it was alleged that the testator had 
in his life-time contracted to sell and convey by his title 
bond to one Satterwhite the lands, for the consideration 
of the execution and delivery by him of three promissory 
notes maturing at different times thereafter, none of which 
except a small sum had ever been paid. That after two 
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of the notes had matured, Satterwhite conveyed the title 
bond and land to Waldrom, who bought with full notice 
that the purchase money had not been paid, and that the 
legal and superior title remained in the estate of Zach- 
arie. The death and insolvency of Satterwhite were al- 
leged and his administrator made a party. The amended 
petition prayed that in the event the executrix was not 
entitled to recover the land, that she have judgment 
against the estate of Satterwhite for the notes, and for 
lien on the land for its payment. A special exception to 
the original and amended petition was taken and sus- 
tained, on the ground that the heirs of the deceased Zach- 
arie were not made parties plaintiff. Mrs. Zacharie 
refusing to amend, the cause was dismissed. She appeals 
and assigns this judgment as error. 

We think the assignment of error well taken. 

At the date of the judgment the statute of 1876 per- 
taining to estates of deceased persons (Laws 15th Leg.) 
was in force. This statute, as regards the powers and 
duties of executors and administrators, was substantially 
the same as that of 1848, under which, by repeated decis- 
ions of this court, the heirs of the deceased were not 
required to be joined with the executor or administrator, 
in suits involving the title tolands. Gunter v. Fox, 51 
Tex., 383, and authorities. 

But if it be conceded that this as originally brought was 
such suit, as amended, it was one in the alternative for 
judgment on the notes and decree enforcing the lien. To 
this extent, and for the purposes of this relief, it would 
not be embraced within the terms of the statute at one 
time in force, which required the heirs to be joined with 
the executor or administrator in suits involving the title 
to land 

REVERSED AND REMANDED. 


[Opinion delivered January 18, 1882.] 
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McFARLAND V. MOORING. 
(Case No. 930.) 


CERTAINTY.— The same particularity in pleading is not required in a 
motion to quash a writ of possession, and the return of the sheriff 
thereon, made in the case in which relief is sought and in regard 
to a matter of. record therein, as would be in ordinary cases. 

WANT OF CERTAINTY IN MOTION, CURED HOW.—The want of cer- 
tainty in a motion to quash a writ of possession, and the return of 
the officer thereon, in not sufficiently describing the judgment on 
which the writ issued, and the manner in which the writ was exe- 
cuted, is cured by the answer of the officer, if it fully describes the 
judgment, and the manner in which the writ was executed. 

. SUPERSEDEAS.— The filing of a petition in error by an executrix, and 
its service on the ofticer, having a writ of possession isswed under 
the judgment against her operates as a supersedeas, and the subse- 
quent execution by that officer of the writ of possession is an abuse 
of the process of the court, which, as between the parties, may be 
corrected by motion, if the same be filed in a reasonable time. 


APPEAL from Grimes. 


Randolph & McKinney and McDonald, for appellant. 


BONNER, ASSOCIATE JUSTICE.— In this case the appellee 
Sallie Mooring, as administratrix, filed a motion to quash 
the writ of possession and return of sheriff thereon, in 
a case in which appellant McFarland had obtained judg- 
ment against her and others for the title and possession 
of the land from which she had been dispossessed by vir- 
tue of said writ. At the date of the execution of the 
writ she had filed with the district clerk a petition in 
error to have revised in the supreme court the original 
judgment which had been rendered against her as admin- 
istratrix, and citation thereon had been duly served on 
McFarland. On the trial of the motion the writ and re- 
turn were quashed, from which McFarland appeals. It 
is objected that the motion was not sufficiently certain. 

Although very general indeed, yet only a general de- 
murrer was interposed. Besides, the same particularity 
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in pleading is not required in a motion like this, made in 
the very case in which relief is sought, and in regard to 
a subject matter therein of record, as would be in ordi- 
nary cases. 

But the want of certainty was cured by the answer of 
the sheriff, who was made a party defendant to the mo- 
tion. The original writ itself and return were made parts 
of the answer, and fully described the judgment upon 
which the writ issued, and the manner in which the lat- 
ter was executed. It is further contended that the mo- 
tion was made too late, the writ having become functus 
officio. 

The filing the petition in error, and its service on Mc- 
Farland, was all that was required of Mrs. Mooring as 
administratrix to operate as a supersedeas; and the sub- 
sequent execution by the same officer of the writ of 
possession was an abuse of the process of the court contin- 
uing in its nature, which, as between the immediate 
parties, it was not too late to correct by motion, the same 
having been filed within a reasonable time after the writ 
had been executed and returned. 

. AFFIRMED. 


[Opinion delivered January 17, 1882. ] 





Betsy WEBSTER V. GEORGE E. MANN ET ALS. 
(Case No. 1444.) 

1. JUDGMENT.—A judgment which determines in favor of a vendee 
the validity of a deed operates as a conclusive bar, in favor of the 
vendee and those claiming under him, to any claim by the vendor 
or his heirs to any property the title to which purported to pass by 
such deed, until such judgment is reversed or in some manner set 
aside. 

2. DEPOSITION — FORGERY.— The offense of forgery renders the one 
guilty of itso infamous as to disqualify him from testifying in a 
court of justice. And if his deposition be taken after indictment 
for that offense, though before conviction, it cannot be read in evi- 
dence if objected to. 
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Argument for the appellant. 





APPEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 

For a history of the former case to which reference is 
made in the opinion, see 52 Tex., 427. 


Fred Barnard, for the appellant. 

I. The plea of res adjudicata only applies to the same - 
parties and the same property embraced in the judgment 
pleaded, and only to the matter litigated therein or which 
might have been litigated therein. Cassady v. Smith's 
Adm’rs, Tyler term, 1881; Cooke v. Burnley, 45 Tex., 98; 
Oldham v. McIvor, 49 Tex., 450. 

II. Whether matters involved in the suit of George E. 
Mann v. Baker Williams and Betsy Webster, No. 9417, 
and the matters involved in this suit are the same, is a 
question of fact and not matter of demurrer. Hampton 
v. Drew, + Tex., 459; Cooke v. Burnley, 45 Tex., 95; 
Oldham v. McIvor, 49 Tex., 456. 

III. A voidable deed may be used to recover possession 
of property, and the defendant is not precluded thereby, 
where want of parties prevented the setting aside of such 
deed, from bringing a proper suit to cancel such deed and 
recover both the title and possession of such property. 
Horton v. Hamilton, 20 Tex., 611; Bertrand v. Bingham, 
13 Tex., 268. 

III. Whether the deed to Thomas Baker was voidable 
was not in issue in cause No. 9417, because Thomas 
Baker was a necessary party in a suit to cancel a deed in 
his favor. The right of possession and the right of prop- 
erty were separate questions. Cooke v. Burnley, 45 Tex., 
98; Oldham v. McIvor, 49 Tex., 456; Denison v. League, 
16 Tex., 408, 409. 

V. The judgment could not be conclusive as to proverty 
not involved in the suit decided. Cooke v. Burnley, 45 
Tex., 98; Oldham v. Mclvor, 49 Tex., 456. 

VI. The witness was not disqualified at the time his: 
deposition was taken. and a subsequent conviction would 
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not invalidate his evidence taken before conviction. R. 
S., Penal Code Stat., 725-727; Lobdell v. Fowler, 33 Tex., 
346; 1 Phil. on Ev., p. 14. 


M. C. McLemore and Scott & Levi, for appellees. 


SrayTon, AssociaTE JustTicE.— There is no statement 
of facts in this cause, which was tried by a jury, nor is 
the charge of the court contained in the record, although 
it appears that a charge was given to the jury. 

In this state of the record it must be presumed that the 
evidence was sufficient to sustain the verdict and judg- 
ment, which was authorized by the pleadings, and, in so: 
far as the appellee Thomas Baker is concerned, must be 
held to conclusively establish that lots 8, 9, 19, 11 and 12, 
in block 255, in the city of Galveston, Texas, were con- 
veyed by Betsy Webster to Thomas Baker by valid deed 
of date August 5, 1869. 

This involves the finding that Betsy Webster executed 
the deed of that date for a valuable consideration, at a 
time when she was fully competent to contract, and 
under circumstances which made the transaction clearly 
legal. 

These facts being established, it follows that the appel- 
lants, who claim as the heirs of Betsy Webster, are not, 
as against the appellee Thomas Baker, entitled to recover 
lot 12, block 255, which is one of the lots conveyed by 
the deed of August 5, 1869; and it only becomes neces- 
sary now to consider whether they show any ground for 
the reversal of the judgment as to the appellee George 
K. Mann. 

The pleadings of the appellant show that George E. 
Mann claims lots Nos. 8, 9, 10 and 11, block 255, through 
a deed made to him by Thomas Baker; all of which, 
together with lot 12, in same block, was conveyed to. 
Thomas Baker by Betsy Webster by deed of date August 
5, 1869. 
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The pleading of the plaintiffs sought to attack the deed 
to Baker for the five lots on the ground that Betsy Web- 
ster was non compos mentis at the time the deed was 
executed; alleged alteration of the deed after the same 
was executed by Betsy Webster for lot 12, block 250, by 
the change of the number of the block and by insertion 
of lots 8, 9, 10 and 11. 

The pleadings of plaintiff also set up in detail the pro- 
ceedings had in a suit in the district court for Galveston 
county for lots 8, 9, and a part of lot 10, between George 
E. Mann as plaintiff and Betsy Webster as defendant, 
with the judgment thereon, which was in favor of Mann. 
It appeared therein that Betsy Webster set up the same 
matters of defense as are set up as grounds of relief in 
this cause, and there was an averment that said judg- 
ment was invalid, for the reason that Betsy Webster was 
non compos mentis when said suit was brought and at 
the time of its trial; that she had no guardian, and was 
unable to give information to her attorneys, or then to 
procure testimony necessary to her defense; there was a 
prayer that the judgment in favor of Mann against Web- 
ster be annulled. 

To the petition the defendant Mann filed a special 
demurrer, by which he set up the bar of the judgment 
rendered in his favor against Webster, which upon hear- 
ing was sustained by the court. Mann also pleaded the 
judgment rendered in his favor in bar of this suit, 
together with other defenses. 

The record shows that there was no trial of the cause 
upon the facts upon which appellants relied to annul thy 
former judgment rendered in favor of Mann. 

Under the view we take of the case, it is unimportant 
to inquire whether the former judgment in favor of 
Mann, rendered during the life of Betsy Webster, and ap- 
pealed to this court and affirmed, which is reported in 
52 Tex., 427, was valid or not; as to this, however, we 
see no reason to question its validity. 
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The former suit in favor of Mann embraced only lots 8, 
9, and a part of lot 10; the present suit embraces lots 8, 
9,10, 11 and 12. There was no disclaimer by Thomas 
Baker as to lot 12, block 255; but there was a disclaimer 
by him ag to lots 8, 9, 10 and 11, which he had conveyed 
to Mann. 

The rights of Mann as well as of Baker depended upon 
the'validity of the deed from Betsy Webster to Baker, 
and the principal relief sought was the annulment of 
that deed. 

The validity of that deed, in any event, was in issue in 
the case between the appellants and Baker as to lot 12; 
in fact, that was the main issue in the case; hence, even 
if Mann’s title to lots §, 9, 10 and 11 was not actually 
passed upon by the jury, the judgment rendered would be 
as conclusive of his right to that property as if it had 
been so passed upon; for there is no question that in so 
far as lot 12 was concerned, title to it, through the deed 
of Betsy Webster to Baker, was directly in issue. This 
issue depended solely upon the question of the validity 
of the deed, and that having been found in favor of the 
appellees, must be held conclusive as to all the property 
that passed thereby, or which by its terms purported to 
pass thereby, and such judgment must, unless reversed 


or in some manner set aside, operate as a conclusive bar 
to any claim by Betsy Webster's heirs for any of the prop- 
erty named in the deed. San Antonio v. Lewis, 32 Tex., 
411; Lewis v. San Antonio, 26 Tex., 319; Aurora v. West, 
7 Wall., 97; Beloit v. Morgan, 7 Wall., 619. 

The exclusion of the deposition of Jesse Stancel was 
not error. 


The deposition of Stancel was taken before his convic- 
tion of the offense of forgery, but after he had been 
indicted for that offense. The offense of forgery is one 
which at common law was held to render the person 
cuilty thereof znfo nous, and hence incompetent to testify. 
1 Greenleaf on Ev., 373. 
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The ground of this exclusion is thus stated by Mr. 
Greenleaf: ‘‘The basis of the rule seems to be, that 
such a person is morally too corrupt to be trusted to 
testify; so reckless of the distinction between truth and 
falsehood, and insensible to the restraining force of an 
oath, as to render it extremely improbable that he will 
speak the truth at all.” Greenleaf on Ev., 372. 

The judgment of conviction is but the evidence of the 
moral depravity which creates the disqualification; and 
the reason for the exclusion of the testimony of a party 
while under indictment upon which a conviction is sub- 
sequently had, is just as strong as though his testimony 
was given after conviction. 

The facts and law existing at the time of the trial, and 
not at the time of the taking of a deposition, must be 
looked to ordinarily to determine its competency. Weeks’ 
Law of Depositions, 515, and citations. 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 
[Opinion delivered February 17, 1881.] 





THompson Brown v. A. W. PRIDGEN. 


(Case No. 538.) 


os 


. WILL BY MARRIED WOMAN.— A married woman may dispose of her 
property by will, subject tothe liability of her community property 
for the payment of community debts. 

. ATTESTING WITNESS TO WILL.—The construction heretofore given to 
the statute requiring the will, if not wholly written by the testator, 
to be attested by two credible witnesses, which makes the word 
credible identical in meaning with the word competent, reattirmed. 

3. FACT CASE — UNDUE INFLUENCE ON TESTATOR.— See opinion for facts 

upon which it was held error not to submit to the jury the question 

of undue influence on a testator in the execution of his will, 


ro) 


APPEAL from DeWitt. Tried below before the Hon. 
D. D. Claiborne. 
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Mrs. Cinda Brown, the wife of appellant, in August, 
1873, made her last will and testament, bequeathing her 
property to the heirs of her brother, A. W. Pridgen. Mrs. 
Brown died a few days after the will was executed, and 
Pridgen made application to the district court of DeWitt 
county to have the will probated, when the appellant 
contested the same upon the following grounds: 

First. Because the testatrix was of unsound mind at 
the time of the execution of the will. 

Second. Because the legatees were not sufficiently 
named or designated in the will. 

Third. Because she therein sought to dispose of her 
interest in the community property, which it is claimed 
she could not do by will. 

Fourth. Because the will was the result of undue in- 
fluence exercised by Bolivar Pridgen over Mrs. Brown at 
and before the execution of the will. 

The case was tried August 21, 1875, and resulted in a 
verdict and judgment probating the will, from which this 
appeal was taken. 

The court refused to charge the jury upon the question 
of undue influence, and this refusal presents the main 
question in the case. 


H. Clay Pleasants, for appellant. 
Philips & Lackey, for appellee. 


Watts, J. Com. App.!'— Every person who is by law 
competent to make a will may dispose of any and all 
property which he or she may own in that way; there is 
nothing in the law regulating marital rights that would 
deprive a married woman of the privilege of disposing of 
her interest in the common property by will. The wife’s 
right to such property is as absolute as that of the hus- 





} Associate Justice Stayton did not sit in considering this opinion. 
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band; the only difference is, that he is authorized to 
control and dispose of it during the coverture. The will 
speaks and is operative only after the death of the testa- 
tor; hence the will of a married woman would not 
deprive the husband of the control and disposition of the 
common property during the coverture; her interest in 
such property, subject of course to the payment of the 
community debts, will pass to and vest in the legatee 
under a valid will as effectually as any other property 
owned by her. 

Our statute provides that when the will is not wholly 
written: by the testator, that it shall be attested by two or 
more credible witnesses. The court charged the jury in 
this case that the word ‘‘credible” as used in the statute 
meant competent; and that if the will was attested by 
two competent witnesses, that it would not be invalid for 
the want of a legal attestation. Appellant urges that 
while the charge is in accord with the weight of authority, 
that the court ought not to be bound by such precedents, 
as they are not in harmony with right, reason and sound 
legal principles. Evidently the legislature used the word 
in that sense which had been assigned to it previously 
by various courts in passing upon the meaning of the 
word in like statutes. . 

This court has uniformly held to that construction; it 
was so decided at the recent Tyler term in a case present- 
ing the identical question. Even if that construction 
admitted of doubt, it has been too long acquiesced in and 
acted on to be overruled. It has now become a rule of 
property, and valuable rights depend upon an adherence 
to it. 

However it does not occur to us that the construction 
is questionable. The legislature could not have meant 
that the will should be invalid because perchance the 
court or jury might in after years believe that one of the 
attesting witnesses was at the time of the attestation 
unworthy of belief. 
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Such a construction might often result in declaring a 
will void, when in fact it had been executed in the utmost 
good faith, and when the testator had confidence in the 
credibility of the witnesses that he had called to attest 
his act. So valuable a right as that of disposing of prop- 
erty by will was not intended to be placed upon such a 
precarious foundation as would result from the construc- 
tion for which the appellant contends. 

The law declares certain persons incompetent to testify, 
and when a person comes within the meaning of that 
rule, he is in law no witness. For prudential reasons two 
witnesses are required to attest the will, and without this 
requisite it is not a will; hence if a person who is declared 
by the law not to be a witness should sign with one who 
is competent, it could not be said that the will was attested 
by two witnesses as required by law. 

Upon the trial the court refused to instruct the jury 
relative to the issue presented by the contestant of undue 
influence. It is to be presumed that the court was of the 
opinion that the evidence was not sufficient to authorize 
the charge. .The court is required to explain the law 
applicable to the issues made by the pleadings and the 
evidence. It is only such issues made by the pleadings as 
are supported by the evidence upon which the court is 
authorized and required to charge. In the case before us 
it is claimed on the one hand that there was sufficient 
evidence adduced in support of that issue to require the 
court to submit it to the jury; while on the other it is 
insisted that the evidence was not sufficient to sustain a 
verdict affirming the issue, and therefore the court cor- 
rectly refused to give the charge. 

There was considerable conflict in the evidence, while 
evidence was also adduced tending to impeach the witness 
Bolivar Pridgen. In such a case it is the duty of the 
court to explain to the jury the law applicable to every 
phase of the case made by the pleadings and evidence, 
w_thout regard to conflicts in or preponderance of the evi- 
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dence or the credibility of the witness, as these are ques- 
tions to be determined by the jury and not by the court. 

To aid in a correct determination of the question, we 
shall, without regard to any conflicts in the evidence, 
and without any reference to the opposing evidence, 
give briefly the substance of the evidence in support of 
the issue, and which is as follows: 

The will was written by Bolivar Pridgen and executed 
at his house, in the absence of the contestant and without 
his knowledge; no one was present when is was prepared 
and signed except Pridgen and the testatrix; the former's 
son was afterwards called in to attest the same, and the 
existence of the will was not made known to contestant 
until after the death of his wife. 

Pridgen and contestant lived some four of five miles 
from each other: the son of Pridgen went to Brown's 
house with a carriage and carried Mrs. Brown home with 
him, and it was then she made the will. Brown was at 
home when they left, and was not informed that she was 
going away, but supposed that she was only going out 
riding. Mrs. Brown was at the time in feeble health, and 
laboring under mental depression; she was under the en- 
tire control of Pridgen, and acquiesced in whatever he 
said. Twoor three days before her death Dr. Phillips 
heard a conversation between her and Pridgen in regard 
to Brown’s money and property. Pridgen left to get 
water; Mrs. Brown was crying at the time, and remarked 
to Dr. Phillips that she had been persuaded. Either then 
or about that time she told Phillips that she had done 
wrong. Prior to this she had said in his presence, that if 
she could not get to spend Brown’s money she would dis- 
pose of it in some other way. She returned home and 
died the next day. The day before her death Pridgen 
told Phillips that she had made a will, remarking at the 
time, ‘‘ Poor little thing, she did not know what the law 
was in regard to the disposal of property until he advised 
her, and that he was acting as counsel for her.” 





BROWN V. PRIDGEN. 





Opinion of the court. 





Bolivar and A. W. Pridgen were cousins. Brown and 
his wife had lived together happily for about thirteen 
years, and had no children. 

Now, taking this affirmative evidence as true, if it 
would sustain a finding affirming the issue, it was error 
for the court to refuse to give the charge as asked. 

While her mental condition might have been such, that 
left untrammeled she had testamentary capacity, never- 
theless, considering that she was then, and had been for 
a long while, in feeble health and laboring under mental 
depression, it is but reasonable to suppose that she could 
have been much more readily influenced unduly than if she 
had been in good health and possessed a vigorous intellect. 
Therefore, taking into consideration that circumstance 
in connection with the other facts and circumstances, 
such as that she was entirely under Pridgen’s control 
and acquiesced in whatever he said; the way in which 
she was carried to his house; the secret manner in which 
the will was made and signed, keeping a knowledge of its 
existence from the husband until the death of the wife; 
her remarks to Dr. Phillips about the matter, and dis- 
tressed condition at the time, we conclude that the evi- 
dence, if true, would sustain a verdict in favor of the 
contestant. It should be clearly understood that we ex- 
press no opinion as to whether the evidence is or not true, 
nor as to whether the evidence preponderates upon the 
one side or the other of this issue. What we decide is, 
that if the jury should determine that the evidence was 
true, and find a verdict in favor of the contestant upon 
that issue, it would not be set aside because it was not 
sustained by the evidence. In our opinion the court erred 
in refusing to give the charge as asked, and for which 
the judgment should be reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered January 19, 1882. ] 
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JOHN T. STARK AND WIFE Vv. G. B. BURR ET AL. 
(Case No. 1364.) 


1. VENUE.— Though under the statute (R. 8., art. 1198, subdiv. 13) a 
suit may be brought for the partition of land in any county in which 
one of the defendants may reside, yet if in the petition it be shown 
that the defendants assert an adverse title, and there be a prayer 
for the recovery of title, the suit must be brought in the county 
where the land is situated. 


APPEAL from Orange. Tried below before the Hon. 
W. H. Ford. 


Pickett & Stark, for appellants. 
W. B. Denson and J. A. Carroll, for appeuees. 


BoNNER, ASSOCIATE JUSTICE.— This suit was instituted 
March 18, 1880, in the district court of Orange county, 
by appellants, John F. Stark and wife, against appellees, 
Gilman B. Burr and wife, of the county of Orange, and 
Thomas E. Hogg, J. A. Carroll and J. W. lagor, who 
are alleged to reside in the county of Denton. 

Appellants Stark and wife, in right of the latter, in 
their pleadings claim to be the owners of an undivided 
interest of 1,494.19 acres of land situate in the said 
county of Denton, patented to Samuel F. Smith, assignee 
of Sarah Winfrey. The suit is ostensibly one for parti- 
tion. In the pleadings of Stark and wife, however, their 
former possession and the ouster by appellees are distinctly 
averred; also that appellees set up adverse title to the 
whole tract of land, including the interest claimed by 
plaintiffs; and in addition to the prayer for partition, 
there is also a distinct prayer for the recovery both of the 
title and possession, and for writ of possession and for 
damages. 

The suit, then, in its legal effect is primarily one of tres- 
pass to try title; and when this has been determined, if in 
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favor of Stark and wife, then as an incident thereto, one 
for partition also. 

Appellees Hogg, Carroll and Iagor pleaded in abate- 
ment of the action: 

First. By demurrer, that the court had no jurisdiction, 
for the reason that, as alleged, they resided in Denton 
county, and the land which is the subject matter of the 
suit is also alleged to be in that county, and the suit was 
brought in Orange county. 

Second. By plea, which would seem to be one more in 
bar of a part of the cause of action than in abatement, 
that on April 18, 1879, the said Burr and wife recovered 
against the said Stark and wife, in the circuit court of 
the United States for the eastern district of Texas, judg- 
ment for all the right, title and interest which Stark and 
wife had in and to the east haif of said tract of land, 
and vesting the same into Burr and wife, and vesting the 
west half into Stark and wife, and for partition accord- 
ingly. 

’n the trial below the court sustained the pleadings in 
abatement of the suit, and dismissed the same, from 
which judgment this appeal is prosecuted by Stark and 
wife. 

From the recitals in the judgment, it appears that the 
court, Without the intervention of a.jury, though one ° 
had been demanded, proceeded to hear evidence in regard 
to the existence and validity of the judgment of the cir- 
cuit court, and found in favor of it; and, it would seem, 
based the judgment abating the suit upon this finding. 

Whether, however, the action of the court upon this 


portion of the pleading was correct or not, we do not find 


it material to decide. 

By subdivision 13, article 1198, R. S., for good reasons 
readily apparent, it is provided: ‘‘ Suits for the recovery 
of lands or damages thereto, suits to remove incumbrances 
upon the title to land, suits to quiet the title to land, and 
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suits to prevent or stay waste on lands, must be brought 
in the county in which the land or a part thereof may 
lie.” 

As before shown, the present suit would come within 
the terms and policy of that statute. It is admitted by 
appellants in their brief that the suit was one to quiet 
title. The pleadings of Stark and wife, plaintiffs below, 
affirmatively showed that the land lay in Denton and not 
Orange county. Although this, like any other question of 
privilege of venue, might in a civil suit be waived, yet if 
the defendants instead of waiving it should invoke the 
positive provisions of the statute, it must be enforced. 

Subdivision 12 of the above article provides that a suit 
for the partition of lands may be brought in the county 
where the same or any part thereof may be, or in the 
county in which one or more of the defendants reside. 

Evidently, from the language used in the two statutes, 
and the primary importance of a suit to try the title to 
land as compared to ome merely of partition, it was the 
intention of the legislature to make the statute in regard 
to the latter subordinate to the former. 

The privilege to have the suit brought in Denton county, 
in which the land was situated, was invoked by the de-: 
murrer of Hogg and others in abatement of the suit, and 
the judgment of the court sustaining it was correct, 
whatever may have been the reason assigned therefor. 
Judgment affirmed. 

AFFIRMED. 


[Opinion delivered January 24, 1882.] 
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THomAS Li7rteE v. M. A. R. ALLEN. 
(Case No. 1403.) 


. Drep.— The legal effect of a deed which contains a covenant that 
the vendor has title to the land by regular chain of transfer from 
the original grantee, and warrants against the claim of any person 
claiming under the same, is not materially different in its legal 
effect from a general warranty deed. 

2. DEED— BREACH OF WARRANTY.— When a deed is made under an 
agreement to compromise conflicting claims to the land, the fact 
that the grantee had, at the date of the execution of the deed, title 
to the land by limitation, cannot be set up as such an outstanding 
title as would defeat the warranty contained in the deed, so as to 
defeat the payment of money which the agreement stipulates shall 
be paid by the grantee. 

3. EVIDENCE — CONSIDERATION.— When there is a plea denying that 
there was any consideration to support an ageeement, when the 
agreement on its face purports to have been made as a compromise 
of conflicting claims to land, it is proper to plead and prove that 
when the agreement was made there was pending litigation for the 
land between the parties. 

. CONSIDERATION.— A mutual agreement to compromise litigation is 
itself a valuable consideration to support the agreement. 

. CONTRACT.— The mere expression of an opinion is not a representa- 
tion on which a party contracting is entitled to rely, and which, if 
found to be incorrect, will be sufficient to avoid the contract. 


Error from Houston. Tried below before the Hon. 
J. R. Kennard. 


Suit by defendant in error against plaintiff in error, 
February 11, 1881, for the specific performance of the 
following contract, or in the alternative for judgment 
for the amount specified therein ($300), and interest, with 
foreclosure of vendor’s lien: 

‘** April 14, 1880. This is to make known that I have 
this day agreed to pay Nunn & Williams, in compromise 
settlement for M. A. R. Allen’s interest to one-half undi- 
vided interest in and to the Welsh league, or so much 
thereof as I have on said league, to wit, three hundred 
acres, the sum of $300, with ten per cent. interest, and 
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lien on the land for payment. Nevertheless, it is further 
agreed that the said Nunn & Williams will accept from 
me in satisfaction of the above, one hundred and fifty 
acres of said land, to be taken off the southeast end of 
said three hundred acres, and that deed of conveyance 
will be signed by myself and wife as soon as the same is 
prepared, and to be duly acknowledged. And in consid- 
eration thereof, said Nunn & Williams agree to make to 
the undersigned a good and sufficient title for Mrs. Allen’s 
interest to the one-half of so much of said league as re- 
mains to me out of the said three hundred acres; and the 
said Nunn & Williams agree to prepare said deeds in a 
reasonable time and deliver and present. 
(Signed) “THOMAS LITTLE.” 

Plaintiff alleged a full compliance on her part with the 
terms of the contract, and that defendant had refused to 
comply, etc. 

Defendant answered March 11, 1881, by demurrer and 
special exceptions, and by a sworn plea of want of con- 
sideration, alleging that he was the owner of the whole 
tract, and setting out his title fully; also alleged that 
plaintiff represented that her title to an undivided half 
of the land was good, and promised to make defendant a 
warranty title, and that the obligation was executed by 
him on the faith of said representations and promise; 
that only a quit-claim deed, or one with special warranty, 
had been tendered to him; that he was old and infirm, 
had no legal advice, and plaintiff was represented by her 
attorney; and that the obligation was executed in igno- 
rance of his superior title to the land, and plaintiff well 
knew that she had no title. 

Plaintiff filed a first supplemental petition, alleging 
“by way of reply to defendant’s answer, and in addition 
to the matters and considerations named in the original 
petition,” that at the time the obligation was executed 
she had instituted her suit in the United States circuit 
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court at Tyler against defendant and others as trespassers 
for the Welsh league; and that in consideration of de 
fendant’s said obligation, she agreed to dismiss said suit 
as against defendant, and that, induced thereby, she dis- 
missed the suit and paid the costs; wherefore defendant 
‘was estopped from denying the force and binding effect 
of said agreement.” 

Defendant excepted to the supplemental petition be- 
cause it was not alleged that plaintiff was injured by the 
dismissal of the suit, or that she had title, or that the 
title was doubtful, and no sufficient consideration was 
alleged; and because it set up a consideration variant 
from that stated in the obligation, and also sought to 
vary the terms of the contract so far as it obligated 
plaintiff to make a good and sufficient title, etc., and 
without alleging fraud or mistake. Defendant also in 
reply alleged misrepresentation of title, promise of a 
warranty title by plaintiff, ignorance of his own title, etc. 

The demurrer and all the exceptions of defendant were 
overruled, to which he excepted. Verdict in response to 
the charge of the court, that the facts in plaintiff's orig- 
inal and supplemental petitions were true, and for plaint- 
iff for the amount of the obligation and interest, ‘‘ and 
that a vendor’s lien exists.” Judgment was rendered for 
plaintiff for that sum and costs, and foreclosing a vend- 
or’s lien on an undivided half interest in the three hun- 
dred-acre tract. 

The deed tendered conveyed to the defendant Mrs. 
Allen’s ‘‘ right, title and interest” in the land, after de- 
ducting the one hundred and fifty acres sought to be 
recovered in this suit, with the following covenants: 
‘* And I hereby covenant that I am the widow and sole 
heir of Wm. 8. Allen, deceased; that during his life-time 
the title to an undivided one-half of said league and of 
the aforesaid premises was vested in said Allen by virtue 
of conveyance from said John Welsh, and that the title 
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descended to and vested in me on his death, and that 
neither said Allen nor myself has ever aliened or con- 
veyed such title; and I covenant that the aforesaid chain 
of title from John Welsh down to me is genuine; and I 
bind myself, my heirs and legal representatives, to war- 
rant and forever defend the right under such chain of 
title unto the said Little, his heirs, administrators and 
assigns, against the claims of every person lawfully 
claiming or to claim the said premises or any part of same 
thereunder. This conveyance is made in settlement and 
compromise of adverse claims to said land between said 
Little and myself.” 


J. R. Burnett, for plaintiff in error. 
Nunn & Williams, for defendant in error 


STAYTON, ASSOCIATE JUSTICE.— Under the first assign- 
ment of error it is claimed that the deed tendered to 
Thomas Little by Mrs. Allen was a mere quit-claim, and 
therefore not such a deed as was contemplated by the 
agreement of 14th of April, 1880. No other objection is 
urged to the deed. 

The agreement does not in express terms provide that 
a deed should be made by Mrs. Allen for her interest in 
the three hundred acres of land therein named, in the 
event that the $300 was paid by Thomas Little; and the 
object and purpose of the parties in reference to quieting 
the title of Little, in so far as the conflicting claim of 
Mrs. Allen was concerned, was accomplished by the 
agreement signed by Little and accepted by Mrs. Allen. 

The execution of a deed by Little and wife to Mrs. 
Allen was provided for in the agreement, in case Little 
elected to convey one hundred and fifty acres of the land 
to Mrs. Allen in satisfaction of her claim, instead of pay- 
ing the $300; and in the event such a deed was made, it 
was provided that Mrs. Allen would make to Little 
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‘*oood and sufficient title for Mrs. Allen’s interest in one- 
half of so much of said league as remains to me out of 
the said three hundred acres.” 

The obligation to make this deed depended upon the 
conveyance by Little to Mrs. Allen of the one hundred 
and fifty acres. The agreement of April 14, 1880, leaves 
it uncertain whether it was the intention of the parties 
that Mrs. Allen should make a deed other than one sim- 
ply conveying her interest in the land. Whatever may 
be the true construction of the agreement in this respect 
is, however, immaterial; for if the refusal of Little to 
execute a deed in accordance with his agreement did not 
relieve Mrs. Allen from all obligation to make a deed, the 
deed tendered is not a mere quit-claim. 

The deed tendered by Mrs. Allen covenants, in effect, 
that she had title to the land by regular chain of transfer 
from the original grantee, and warranted against the 
claim of every person claiming under the same. 

Though not in the form usual to warranty deeds, yet 
the legal effect of such a deed as that tendered is not ma- 
terially different from a deed with general warranty; for 
without breach of the covenants contained in the deed 
there could be no failure of title to Little, and upon 
breach of the covenants his remedy would be as efficient 
as though the deed was a deed with general warranty. 
Peck v. Hensley, 20 Tex., 677. She covenants that she 
has good title, and her warranty is that she will defend 
Little against the claims of all persons claiming there- 
under. 

The court did not err in holding that the deed tendered 
was such a deed as was contemplated by the agreement. 

It is not claimed that there has been a failure of title, 
except in that Little claims that at the time the agree- 
ment of April 14, 1880, was executed he had title to the 
land by limitation; if this were so, contracting as the 
parties were for a compromise of their respective claims, 
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such an outstanding title in Little would not be a breach 
of the warranty upon which he could rely to defeat a 
recovery of the money which he had promised to pay, 
with a full knowledge of his own title and its condition 
at the time he made the promise. 

The court did not err in overruling the special excep- 
tions of plaintiff in error. 

The agreement upon its face shows that it was made 
for the express purpose of compromising the conflicting 
claims of the parties to the land which was the subject 
matter thereof; and the pleadings which set up the ex- 
istence of the suit in the United States circuit court, and 
its subsequent dismissal, did not set up a different con- 
sideration to that set out in the agreement, nor did it 
have effect in any way of varying the agreement. 

The plaintiff had filed a sworn plea in which he denied 
that there was any consideration to support the agree- 
ment; and as the agreement upon its face appeared and 
purported to be made as a compromise of conflicting 
claims, it was highly proper to plead and prove that there 
was a pending litigation between the parties in regard to 
the land, for the purpose of supporting the consideration 
named in the agreement. 

The plea impeaching the consideration did not deny 
the execution of the agreement, nor that there were con- 
flicting claims to the property held by each party, nor 
that the agreement was made to compromise conflicting 
claims; in such case it would seem that the plea itself 
was defective, however broadly it might assert that there 
was no consideration, unless it be true that an agreement 
by which parties compromise conflicting claims needs 
something more than the mutual concessions and prom- 
ises of the parties thereto, in order that the same may be 
upon consideration deemed valuable in law. A mutual 
agreement for compromise is in itself a valuable consid- 
eration. 
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In Cavode v. McKelvey, Addison, 56, it was held that 
where one claimant purchased the title of another claim- 
ant the contract was upon valuable consideration, though 
the title bought was bad. 

In Okeson v. Barclay, 2 Penrose & Watts, 531, which 
was an action for libel, it was held that a compromise of 
the action was a valuable consideration sufficient to sus- 
tain an agreement, although the words alleged to be 
libelous were not actionable. 

No investigation into the character or value of respect- 
ive claims will be made, it being sufficient that the par- 
ties thought there was a question between them. 1 
Parsons on Contracts, 439. 

In Hoge v. Hoge, 1 Watts, 216, it was held that the 
compromise of a doubtful title was a valuable considera- 
tion, and sufficient, although a party thereto may have 
been ignorant of his rights, unless the compromise be 
vitiated by fraud sufficient to set aside any other contract. 

Under the evidence the court might well have refused 
to give any charge in reference to the obtaining of the 
agreement by fraudulent representations; for the evi- 
dence does not show that the attorney who made the 
agreement for Mrs. Allen made any statement whatever 
calculated to make an undue impression upon any reason- 
able person; in fact, he expressly declined to advise the 
plaintiff in error. 

It is true that the attorney who made the agreement 
gave it as his opinion that the title of Mrs. Allen was 
genuine, and there is nothing in the evidence tending to 
show that his opinion was incorrect. The mere expres- 
sion of an opinion is not a representation upon which 
a party contracting is entitled to rely, and which if found 
to be incorrect will be sufficient to avoid a contract. 
Story on Contracts, 510, 511. 

In this case the plaintiff in error was not entitled to 
rely upon any opinion given by the attorney, for he ex- 
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pressly informed him that he could not be his adviser, 
and it is not pretended that any fraudulent misrepresenta- 
tion was intended. . There is no ground for belief taat 
the defendant in error was ignorant of any fact, at the 
time the agreement was made, relating to his own title 
or to that of Mrs. Allen. He may have had an erroneous 
opinion upon the facts, but this would be no ground for 
relief unless that opinion was based upon a misrepresenta- 
tion of fact by Mrs. Allen or her attorney. 

The court did not err in refusing to give charges which 
were asked, by which it was sought to have the jury pass 
upon the intention of the parties in making the agree- 
ment of April 14, 1880, and in effect to have the jury 
construe the same; that duty devolved upon the court; 
and under the views hereinbefore expressed, it is unnec- 
essary further to consider the third assignment of error. 

For the reasons before indicated the fourth assignment 
of error is not well taken. 

The court did not err in instructing the jury, in effect. 
that a lien existed on the land to secure the purchase 
money; for it was the duty of the court to construe the 
written agreement between the parties, and to instruct 
the judge as to the effect of the same. The construction 
placed upon the instrument was in substance correct, for 
Little in the agreement expressly contracted that the lien 
should exist to recover the purchase money. 

The agreement between the parties recognizes a sale 
of Mrs. Allen’s interest in one-half of the land by the 
defendant in error to plaintiff in error, for which he 
agreed to pay $300, and that interest is subject to sale 
to pay the purchase money, and the court did not err in so 
adjudging. There is no error in the judgment, and it is 
affirmed. , 

AFFIRMED. 
[Opinion delivered January 24, 1882.] 
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TURNER ET AL. V. A. B. STRANGE. 
(Case No. 1405.) 


. DAMAGES — OPINIONS OF WITNESSES — ELEMENTS OF.— A. rents land 
to B., agreeing to furnish a cistern for B.’s use. In a suit for dam- 
ages for breach of the contract, A. having failed to supply the cis- 
tern, held, 

(1) That damage to the crop because of loss of time whilst hauling 
water was not to be considered. 

(2) That general opinions of witnesses as to amount of damages 
from failure to furnish cistern, based in part on loss of crop, were 
erroneously admitted. 

(3) That it was error to refuse a charge excluding from the con- 
sideration of the jury in estimating damages, sickness in the family 
occasioned by the quality of water used, or damage to the crop by 
loss of time whilst hauling water. 


APPEAL from Houston. Tried below before the Hon. 


John R. Kennard. 

Suit for damages for breach of contract. The plaintiff, 
A. B. Strange, contracted with W. P. Turner for a cer- 
tain tract of land for one year, the terms being, one- 
third of the corn and one-fourth of the cotton to be paid 
to Turner as rent for the year. Turner agreed to build a 
cistern on the place, but there was a conflict of evidence 
as to whether this agreement was a part of the original 
contract; and whether or not it was absolute, or condi- 
tioned on his obtaining the guaranty of the builder who 
should be employed that the cistern would hold water. 
The cistern was not built, and Strange alleges failure on 
the part of Turner to build it or to supply him with a 
team until it should be built, and that he was compelled to 
haul water, and sued for damages in the sum of $500, 

The evidence was that the water was hauled on an 
average of from two to three times a week; there was a 
difference of opinion between witnesses for plaintiff and 
those for defendant as to the cost per trip,—the former 
stating two dollars, the latter seventy-five cents as the 
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cost in time, labor and team. Several of plaintiff's wit- 
nesses estimate the damage to him at $500, but they 
elsewhere state two dollars a trip to be the actual cost 
of hauling the water; and one of them testified that 
in stating $500 as his estimate of plaintiff's damage, he 
took into account inconvenience and loss to the crop. 
This testimony was admitted over the objection of the 
defendant that witnesses must give facts, not opinions, 
and exception was taken to the ruling of the court. 

Substantially the following was asked by defendant as 
a part of the court’s charge to the jury, and refused: 
That if the jury were satisfied that the contract as alleged 
was made, and that defendant agreed absolutely to build 
the cistern and furnish a wagon and team to haul water, 
they should assess the damages actually sustained; that 
is, loss of time, value of team, and services. That loss to 
crop, sickness in the family and inconvenience to them 
were not proper items to enter into the calculation of 
damages. 


H. W. Moore, for appellee. 
Burnett & Wicks, for appellant. 


Bonner, Associate J ustice.—I. The testimony of the 
witnesses Brazile and White, as shown by bill of excep- 
tions, not only included the question of their opinion as 
to the amount of damages resulting directly from the 
alleged failure of appellant Turner to furnish the cistern. 
but also indirect damages te the crop of appellee Strange. 
We are of opinion that the testimony did not come 
within the exceptions to the general rule that witnesses 
must state facts, not draw conclusions or give opinions. 
Clardy v. Callicoate, 24 Tex., 170. 

Such exceptions ought not to be extended or enlarged 
so as to include new cases, except as a necessity to pre- 
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vent a failure of justice, and when better evidence cannot 
be had. Note 12 to 1 Whart. Ev., § 510. 

The facts which constituted the basis for such actual 
damages as the law would give under the proper allega- 
tions in this case, were of easy comprehension to an ordi- 
nary mind, an4 did not involve a question of skill, science, 
trade or other like character, about which, as an exception 
to the general rule, the opinion of an expert is admitted. 
Neither did it involve such question of value, founded 
upon the peculiar knowledge, skill and judgment of the 
witnesses, in regard to the particular or general subject 
matter under consideration, as brought it within another 
and kindred exception to this general rule. 

These exceptions are based upon the reason that the 
facts which constitute the cause from which the opinion 
of the witness is deduced as an effect, cannot themselves 
be so presented or communicated to the mind of the jury 
as to impart to them the knowledge actually possessed by 
the witness. Cooper v. The State, 25 Tex., 333. 

The facts testified to by the witnesses in this case were 
such as could be stated or described in language which 
would enable persons not eye-witnesses to form an accu- 
rate judgment in regard to them, and about which the 
jury were as competent to form a correct opinion as 
the witnesses, and hence did not come within the reason 
of the exception. 1 Whart. Ev., §§ 509-514, and authori- 
ties cited in notes; 1 Greenl. Ev., 440. 

The witnesses, under proper rules for the measure of 
damages, should have stated the several grounds wltich 
constituted the basis of damages, and the amount or 
value of these damages. These rules should have been 
given in charge to the jury for their guidance, and their 
verdict should have been founded upon this evidence as 
applied to these rules, and not upon the general opinions 
of the witnesses. 

It is true that they detailed the facts upon which their 
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testimony was based, some of which were:proper elements 
of damage, and this, as to these items, may have had the 
effect to correct any erroneous impression made by the evi- 
dence adduced, of their opinions. But so far as the 
court, over the objections of appellants, permitted them to 
give a general opinion of the amount of damages, when 
their opinion was based in part upon the loss of the crop, 
which was not, in this case, a proper ground for damages, 
we think there was error which may have misled the 
jury, and for which the judgment should be reversed. 

II. There was also error in the refusal of the court to 
give in charge to the jury the proper rules of law for the 
measure of damages in this case, and to which attention 
was called by special instruction number 1, asked by 
appellant and refused by the court. 

The general charge of the court on this subject was as 
follows: ‘‘On the subject of damages, your consideration 
is to be confined to the actual damages resulting directly, 
and not indirectly from such breaches of the contract as 
may be respectively proved by the parties.” 

The charge was defective in not specially instructing 
the jury what, under the issues and evidence, were the 
rules of law by which they should estimate the damages as 
a question of fact. R. R. Co. v. Le Gierse, 51 Tex., 204. 

It is not deemed material to pass upon the other errors 
assigned, for if well taken they are of such character as 
will probably be avoided on another trial. 

For the two errors above indicated, the judgment below 
is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 22, 1852. ] 
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P. W. THorn v. Martua H. DILL. 
(Case No. 1411.) 


1. Equiry — EQUITABLE LIEN.— One in possession of land as a home- 
stead abandoned it and acquired another. Purchase money notes 
were due from him for the abandoned homestead, which on aban- 
donment he sold, and by agreement between himself, his vendee 
and his vendor, his vendee took up and executed in lieu thereof 
other notes to the original vendor, with the agreement that they 
should be secured by a lien on the land. - In a suit against him by 
the original vendor on the substituted notes, held. 

(1) That he was estopped from asserting that such written convey- 
ance had not been made by him of the abandoned homestead as 


oy St oe 


sion of the land, and the maker of the substituted notes being 
insolvent. 


would support and raise a vendor's lien, he having resumed pos 
] 


(2) He could not repudiate that portion of the contract requiring 
the lien while enjoying the benetits of the contract. 

(3) Equity will enforce the intention to secure the notes by lien. 

(4) There were no homestead rights which could prevent the cre- 
ation of the lien. 


APPEAL from Trinity. Tried below before the Hon. 
John R. Kennard. 

Mrs. M. H. Dill, the surviving wife of J. H. Dill, de- 
ceased, brought this suit in the district court of Trinity 
county against Rachael Forsythe, surviving wife of W. E. 
Forsythe, deceased, and against the surviving children and 
heirs of W. E. Forsythe; also against P. W. Thorn, upon 
two promissory notes executed and delivered by W. E. 
Forsythe in his life-time to J. H. Dill on the 14th day of 
December, 1878. The plaintiff sought to enforce what she 
termed a vendor’s lien against the pre-emption home- 
place of the defendant P W. Thorn and family, alleging 
that, in the life-time of Forsythe, he (Forsythe) purchased 
that pre-emption from Thorn; that he took possession of 
the same; that Thorn was due Dill, and that he, Forsythe, 
had taken up Thorn’s notes from Dill, and had given his 
(the two sued upon) in lieu thereof. 

VoL. LVI— 10 
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It was alleged and proved that the estate of W. E. 
Forsythe (the maker of the notes) was not administered, 
and there was no necessity for administration, the estate 
being insolvent, etc. Thorn did not set up the statute of 
frauds, nor was his wife a party. He alleged that the 
land on which a vendor’s lien was claimed was his home- 
stead; that he had never sold the land to Forsythe; that 
the notes sued on were made without the authority of 
himself or wife, and ‘‘ for the purpose of fraudulently in- 
cumbering the homestead of defendant,” of which Dill 
had notice. By her first supplemental petition, Mrs. Dill 
replied that appellant sold the land to Forsythe, who was 
to take up the notes due by Mrs. Thorn to Dill, for the 
same amount as the notes sued on, as part of the purchase 
money; that by agreement of all the parties the notes sued 
on were thus made payable and delivered to Dill with 
agreement for a vendor’s lien as security, and appellant’s 
notes delivered to him as fully discharged; that Forsythe 
and family immediately took possession of the land as 
their homestead; that appellant and his wife abandoned 
the premises and acquired a new homestead, but after 
Forsythe’s death fraudulently took possession of the land, 
with a view to defeat appellee’s lien; and an estoppel was 
pleaded against appellant. Mrs. Forsythe did not answer, 
but her children, by their guardian ad litem, answered by 
general denial. 

Thorn admitted in his testimony that he sold the land 
to Forsythe, and that it was part of the contract that 
Forsythe was to pay Dill his (Thorn’s) notes as part pay- 
ment, and that the notes he was owing Dill were taken 
up by Forsythe’s executing the notes sued on, and that 
appellant’s notes were delivered to him by Forsythe; that 
he purchased the Hamilton pre-emption and moved on it 
with his family, and Forsythe and family took possession 
of the land in controversy; that he knew a year before the 
trial that the notes sued on were outstanding with vend- 
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ov’s lien; and that after this, and about Christmas, 1880, 
he sold the Hamilton pre-emption, and after Christmas 
moved back on the land in controversy, he having taken 
it back from Mrs. Forsythe, who said she could not pay 
the purchase money; and that he held a regular chain of 
title to the Hamilton pre-emption, and the party to whom 
he sold owed a balance on it. 

Appellee proved by W. M. Freeman, who wrote the notes 
sued on, that appellant sold his pre-emption to Forsythe, 
and as part of the purchase money Forsythe was to exe- 
cute the notes to Dill instead of appellant; that Dill agreed 
to accept Forsythe’s notes in payment of appellant’s notes 
due Dill for the same amount; that Forsythe, Dill and ap- 
pellant were present at the time, and it was agreed by all 
the parties that the notes were to be secured by a vendor’s 
lien, and that Dill delivered up the notes he held against 
appellant. 


Cooper & Cooper, for appellant. 
J. R. Burnett, for appellee. 


Stayton, Associate JusticE.—It is apparent that, 
under the evidence, the appellant has no right under the 
homestead claim set up by him; for there was not only 
an intention to abandon the land as a homestead, but 
there was an actual abandonment, and another home- 
stead was acquired and used by him from some time late 
in the year 1878 until some time in the spring of 1881. 

It may be true that, as the sale of the land by Thorn 
to Forsythe was by parol, that technically no vendor's 
Nen existed; but it appears from the evidence that it was 
agreed between Thorn, Dill and Forsythe, that Forsythe 
should take up the two notes which Thorn had given to 
Dill, and that instead of the same Forsythe should exe- 
cute to Dill his notes for a like sum, and that such notes 
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should be secured by a lien upon the land sold by verbal 
sale to Forsythe by Thorn. 

Under such facts, Thorn could not be heard to say that 
such a conveyance had not been made by him to Forsythe 
as would support and raise even a vendor’s lien, he 
having induced Dill to claim that such a state of facts 
existed. 

Having consented and agreed that Forsythe should give 
the lien, Dill having cancelled the notes of Thorn and 
taken those of Forsythe in their stead, relying upon 
Thorn’s agreement that a lien should exist upon the land 
to secure those notes; the estate of Forsythe being insolv- 
ent and the land which all the parties intended the lien 
should be given upon having again gone into the posses- 
sion of Thorn, and all claim thereto by the heirs of 
Forsythe having been surrendered, the denial of the 
existence of the lien by Thorn cannot be heard, so long 
as he holds on to all of the benefit of the contract which 
he seeks to repudiate. 

Whatever form a contract may take, the real question 
is, What was the intention of the parties 7 

Under the facts of this case it is certainly true that 
Thorn intended, or that he induced Dill and Forsythe to 
believe that he intended Dill should have a lien upon the 
land to secure the notes executed by Forsythe to him. 

If he so intended, under the facts in proof, effect must 
be given to that intention. 

If he did not so intend, but by his words and acts in- 
duced Dill and Forsythe to believe that he so intended, 
then he will be held to the contract made by Forsythe, in 
effect under his instructions and for his benefit, as 
though the contract evidenced by the notes of Forsythe, 
in so far as the same was intended to create a lien, had 
been made by himself. 

The fact that the notes under the agreement of all the 
parties were executed to Dill instead of to Thorn would 
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not have prevented the existence of a vendor’s lien to 
secure the same had the facts been as Dill was authorized 
to believe they were. Flanagan v. Cushman, 48 Tex., 
P41. 

There being no homestead right which could have pre- 
vented Thorn from giving a lien upon the land, it must 
be held that the lien given by Forsythe under the agree- 
ment of Thorn that he should do so, is as binding upon 
Thorn as though made by himself. 

The lien given is not technically a vendor's lien, but it 
must have the same effect. The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered January 24, 1882. 





W. J. Joxes v. R. F. GEorGE. 
(Case No. 814.) 


. When from the nature of the article sold its value and peculiar prop- 
erties can be determined only by scientific knowledge possessed by 
the vendor, and of which the purchaser is ignorant, the doctrine 
of caveat emptor does not apply. 

. WARRANTY.— A druggist selling drugs to a customer impliedly war- 
rants that they are of the character called for. 

3. MEASURE OF DAMAGES.— A planter deceived by a druggist in a com- 
pound for destroying the cotton worm, whereby his crop was lost, 
cannot recover as damages the estimated value of the crop which 
might have been saved; such damages are too remote and conject- 
ural. 

. Limiration.— Limitation will not apply to an amended petition 
which simply amplifies and makes more specific the representations 
contained in the original petition, if the original petition states the 
cause of action and was filed in time. 


On the 10th day of October, 1875, W. J. Jones brought 
this suit in the district court of Galveston county against 
R. F. George, to recover on the breach of warranty. The 
petition and amendments alleged that in the year 1873 
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appellant. was engaged in growing Sea Island cotton in 
the county of Galveston; that he had at great trouble 
and expense planted and cultivated about one hundred 
and sixty acres of land in said cotton; that in July of 
that year his cotton was in a flourishing condition, when 
the cotton worm made its appearance in the same; that 
George was then, and had been for a long time previous 
thereto, a druggist, engaging in that business in the city 
of Galveston. Appellant had been informed by appellee 
and others that the worm might be destroyed by the use 
of *‘ Royall’s patent ” for killing worms, the principal in- 
gredient of which was Paris green; that he obtained a 
small portion of what appellee told him was Paris green, 
and applied it to the cotton to ascertain whether or not 
it would injure the plant; that after trying the same he 
became satisfied that it did not injure the plant; that this 
trial was made before the worm made its appearance; 
that so soon as he ascertained that the worm was in his 
cotton, he applied to George for Paris green, for the pur- 
pose and with the intent of using the same in destroying 
the worm; that appellee was informed and knew that it 
vas to be used in that way; but in fact and in truth the 
appellee sold and delivered him some other and harmless 
drug as and for Paris green; that appellant knew noth- 
ing about drugs, etc., and relied entirely upon appellee to 
furnish the Paris green; that at great trouble and ex- 
pense, to wit, $218.60, he applied the compound to the 
cotton in accordance with the patent; that if the same 
had been Paris green it would have destroyed the Worm 
without injury to the cotton; but that the drug furnished 
to him by George as and for Paris green was harmless 
and did no injury to the worm. That by reason of all 
which he lost his entire crop of one hundred and twenty- 
four acres of cotton; avers that the same would, if it 
had been saved from the worm, made him $20,000. He 
sued for that sum as damages. By amendment filed De- 
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cember 13, 1875, Jones represented ‘‘that the defendanf, 
well knowing the purpose for which the Paris green was 
desired by him, sold, delivered and fully warranted the 
drug sold as aforesaid to petitioner as genuine Paris 
green, but the said drug so sold was not Paris green, but 
was some other harmless drug.” 

The appellee filed general and special exceptions, and 
also answers not necessary to notice. Appellee’s demur- 
rers to appellant’s original and amended petition were 
sustained. 


George P. Finlay, for appellant. 


Wille & Cleveland, for appellee. 

I. Until the amended petition of December 13, 1875, 
there was no allegation, in terms, that defendant war- 
ranted the article sold to be Paris green. Neither was it 
anywhere alleged that defendant was guilty of any fraud 
in the sale, or that he knew the article sold was not Paris 
green. Unless, therefore, the averments of the two first 
petitions make out a case of implied warranty, they were 
subject to demurrer for showing no cause of action. If 
the amendments contained in the two last petitions cure 
this defect, it is by reason of adding the allegation that 
the defendant warranted the substance sold to be Paris 
green, and they thereby set up a new and different con- 
tract and cause of action, arising more than two years 
before they were filed, and which are therefore barred by 
the statute of limitation. This is not a case like Lee v. 
Boutwell, 44 Tex., 151, where the difference consisted in 
the manner of stating the form of the breach. Governor 
v. Burnett, 27 Tex., 32; Williams v. Randon, 10 Tex., 
74; Thouvenin v. Lea, 26 Tex., 612. 

II. The authorities that tend to engraft upon the com- 
mon law rule the civil law doctrine of caveat venditor 
qualify that rule only thus far: when the means of obser- 
vation are not equally open to both parties there is an 
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implied warranty. This qualification does not allow the 
purchaser to refuse to examine where he can, although 
the investigation would be fruitless. He is protected 
only when an examination would be impossible. 1 Pars. 
on Con., 584; Deming v. Foster, 42 N. H., 165. : 
Ill. When goods are ordered of a merchant, to be 
thereafter delivered, then there is no opportunity for the 
pirchaser to examine, and the law implies a warranty 
that they should be of the kind bargained for and suited 
to the particular purpose. Brantly v. Thomas, 22 Tex., 
270. In an executory sale there is such a warranty, 
whereas in an executed sale — like the present — there is 
not. 1 Pars. on Con., 584; McClung v. Kelley, 21 Iowa, 
508; Deming v. Foster, 42 N. H., 174; Port Carbon Co. v. 
Graves, 68 Pa. St., 149. 


Warts, J. Com. App.— By the amended petition appel- 
lant represented that appellee warranted the drug sold 
and delivered to him to be genuine ‘‘ Paris green;” the 
appellee excepted to the amendment on the ground that it 
asserted a new cause of action, and that more than two 
years had elapsed between the breach of the warranty 
and the assertion of the same by the amendment. 

The cause of action was stated in the original petition; 
the amendment but amplified the representation con- 
tained in the original. There was no new cause of action 
set up in the amendment, and therefore the statute of 
limitations had no application. 

It is claimed that in the sale of chattels, where the 
purchaser has an opportunity to examine before the pur- 
chase is made, that the common law rule of caveat emp- 
for applies without exception. As a general rule, the 
doctrine does apply in the purchase of chattels, when an 
opportunity for examination by the purchaser is shown. 
But where, from the nature of the article, or the peculiar 
character of the business in which the same is being sold, 
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it is shown that an examination would not avail the pur- 
chaser anything, it might constitute an exception to the 
general rule, dependent upon the circumstances of each 
particular case. 

The appellee was engaged in the business of a druggist, 
holding himself out to the public as one having the 
peculiar learning and skill necessary to a safe and proper 
conducting of the business. The general customer is not 
supposed to be skilled in the matter, and, as represented 
in this case, does not know one drug from another; but 
in the purchase of drugs, the customer must rely upon 
the druggist to furnish the article called for; and in this 
particular business, the customer who has not the experi- 
ence and learning necessary to a proper vending of drugs 
would not be held to the rule that they must examine for 
themselves. It would be but idle mockery for the cus- 
tomer to make the examination, when it would avail him 
nothing. 

On the contrary, the business is such that in the very 
nature of things the druggist must be held to warrant 
that he will deliver the drug called for and purchased by 
the customer. If, as claimed, the appellee delivered to 
appellant some harmless or useless drug instead of the 
Paris green asked for by appellant, he would be held 
liable for the damages resulting from the act as a natural 
or legal consequence. 

We conclude that the court below erred in sustaining 
the appellee’s exceptions and dismissing the suit. 

In view of a trial in the court below, it is deemed 


proper to indicate our opinion as to the correct rule as to 


this character of cases in measuring the damages. 

No principle is more firmly established than that remote 
and speculative damages cannot be recovered on account 
of the breach of contract, when that breach is unmixed 
with the elements of force or fraud. 

Taking as true the representations in appellant’s peti- 
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tion, he would be entitled to recover the actual expenses 
incurred in the purchase and application of the compound 
to the cotton, and the loss of time necessary therefor, 
together with every other element of actual damages that 
results to him as a natural or legal sequence from the 
breach of warranty. 

But as to what the cotton would have made had the 
worm been destroyed, is a matter of conjecture depend- 
ing upon various contingencies, and would be remote and 
speculative, and therefore not recoverable in the absence 
of express stipulation binding the party in that particulur. 

The judgment ought to be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered January 8, 1882.]} 





ALEX. McDow ET At. v. J. W. RAbB. 
(Case No. 768.) 


1. FacT CASE— PRESUMPTION.— See statement of case and opinion for 
facts from which a conveyance of land may be presumed, consist- 
ing in acts and declarations of him who invokes the presumption, 
coupled with the conduct of him in whom the apparent title vested, 
though not of a character nor continued for a period that would 
confer title under the ten years’ statute of limitations. 

2. DECLARATIONS.— The declarations of a deceased party exercising 
acts of ownership of land, concerning his title, when made in con- 
nection with such acts, to the effect that he had purchased the 
land, cannot be admitted in evidence to sustain the title of one 
claiming under him. 

3. ESTOPPEL.— An estoppel to be available as a defense need not be 
specially pleaded, but no verbal declarations can operate as an 
estoppel which did not igfluence the action of another. 


APPEAL from Fayette. Tried below before the Hon. 
L.. W. Moore. 
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Suit in trespass to try title by J. W. Rabb against 
Alex. McDow and E. L. Alford. The land in controversy 
was part of a survey of three leagues originally granted 
to William Rabb, the grandfather of plaintiff. This sur- 
vey was in Is45 partitioned among the heirs of William 
Rabb. The land in controversy, about fifty acres, was a 
part of lot No. 42, and lies on the east side of Rabb’s 
creek. John Rabb, a son of William and father of 
plaintiff, inherited a large part of this survey, including 
the land in controversy. John Rabb died in 1861, and 
plaintiff claimed partly by inheritance from him, and 
partly by purchase from his heirs, the brothers and sisters 
of plaintiff. 

The deeds by which this purchase is evidenced were 
made in 1s74; and the makers *‘‘ release, relinquish, quit- 
claim and convey to J. W. Rabb all the right, title, claim 
and interest which they or either of them have or may 
have acquired by purchase, gift, devise or descent, in and 
to all those certain tracts or leagues of land situated in 
Fayette county known as the Wm. Rabb three-league 
tract.” 

It was admitted that the title was perfect in John 
Rabb. The defendants (Alford being merely a tenant of 
McDow) relied upon circumstantial evidence showing a 
conveyance from John Rabb to A. R. Gates, and a pur- 
chase by McDow at a sale of the land as the property of 
Gates’ estate; upon the statute of limitations; and they 
further insisted that plaintiff was estopped by certain 
declarations of his father, John Rabb, made to McDow 
about the title to this land in 1858, by which declarations 
McDow was induced to believe that the title was in 
Gates, and so bought it when it was sold as the property 
of Gates’ estate. 

In 1852 Gates owned a large prairie plantation of six or 
seven hundred acres adjoining the land in dispute. Gates 
and John Rabb were near neighbors and friends, living 
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within half a mile of each other and of this land, which 
was a piece of timbered bottom subject for the most part 
to overflow. The record shows that in 1852 Gates entered 
upon the land now in dispute and publicly and openly cut 
and appropriated a large quantity of the timber; that he 
used this timber for making and repairing the fences on 
his prairie land, erecting a gin-house and cotton-press, 
building houses for his negroes, corn-cribs, cotton-pens, 
etc., and that from that time on he regularly resorted to 
this land for such wood and timber as he needed about 
his plantation; that this appropriation was open, visible, 
notorious and habitual, and accompanied by a public claim 
of title; that it was kept up through a series of years, 
until about the year 1860, when, the timber being well 
nigh exhausted, he inclosed the land ora larger part of 
it, put it in cultivation, and cultivated it until his death in 
1863. After his death defendant McDow, as his executor, 
inventoried this land as a part of his estate, and con- 
tinued to cultivate it until the flood of 1869 swept away 
the fence around this and other parts of the Gates 
plantation. After this, the executor being unable to re- 
fence the entire estate, contracted the inclosure so as to 
include only about two hundred acres, and this land was 
left. uncultivated and uninclosed until 1874. In that year 
it was sold under a judgment against the estate of Gates, 
and bought by defendant McDow. It was admitted that 
these proceeding were valid. McDow rented it the same 
year to defendant Alford, who inclosed it and has culti- 
vated it ever since. It was further shown that from the 
time when Gates entered upon this land in 1852, until his 
death in 1863, he had it assessed as his own, and regularly 
paid the taxes due upon it; and that after his death his 
executor regularly paid the taxes until it was sold in 
1874; that while these things were going on John Rabb 
was living in the county — for several years within half a 
mile of the land, and not more than six miles away, until 
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1859, when he moved to Travis county, where he died in 
1861. 

Defendants offered to prove by a number of witnesses 
who had been neighbors of Gates and Rabb, repeated dec- 
larations of Gates made in the year 1852 and afterwards 
while using the land as above described, that he had 
bought the land from Rabb. Plaintiff objected to the 
testimony, which was excluded, and defendants excepted. 
Defendant McDow being introduced as a witness, stated 
that the land in dispute was a part of lot 42 in the sub- 
division of the three-league survey of Wm. Rabb, and 
lies on the east side of Rabb’s creek; that in 1858 he pur- 
chased from John Rabb, as he and Rabb both understood, 
all the land which Rabb then owned in the three-league 
survey; that the purchase included that part of lot 42 
lying west of Rabb’s creek; that Rabb, who seemed per- 
fectly familiar with the locality, and had the plat before 
him, then told him that he could not sell him the portion 
of lot 42 lying east of the creek (the land in dispute), be- 
cause he had already sold it to Gates, and it belonged to 
him, and that his reliance on this declaration of Rabb in- 
duced him to buy the land when it was afterwards sold 
by the sheriff. 

In rebuttal, plaintiff, being introduced as a witness, 
stated that John Rabb was in delicate health for several 
years before his death and gave but little attention to his 
affairs; that witness attended to the business which re- 
quired riding about: that he never heard of Gates’ claim 
to the land in dispute, or of his cutting the timber on it, 
until 1865; that witness went into the army in the fall of 
isé1, and did not return until 1865, when he saw for the 
first time the fence on the land. His brothers were also in 
the army. That after the sale made by his father to Mc- 
Dow he had himself purchased from his father four hun- 
dred acres of the three-league survey, and his title was 
undisputed. The assignments of error relate to the charge 
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of the court, the refusal of charges asked and the rejec- 
tion of testimony. Verdict and judgment for plaintiff. 





Timmons & Brown, for appellants. 


H. Teichmueller, for appellee. 


DELANY, J. Com. App.—In his charge the judge, after 
stating that the legal title was in the plaintiff, pro- 
ceeds as follows: ‘‘ Defendant shows no written muni- 
ment of title in A. R. Gates, but contends that such 
a deed should be presumed from long length of possession 
of the land, and the declarations of John Rabb. Posses- 
sion, to justify such a presumption, must be actual and 
notorious for a period of more than ten years; the mere 
cutting of timber would not constitute such possession.” 
This is assigned as error, and we think correctly. The 
charge is perhaps not objectionable as an abstract propo- 
sition, except that it rather vaguely uses the expression 
‘*more than ten years.” But it is not applicable to the 
case made by the proof. There was certainly much more 
proved than the mere cutting of timber. There was an 
open, visible, habitual appropriation of the timber for a 
series of years — indeed as long as there was timber to 
appropriate. This was done under an avowed claim of 
title, accompanied by the assessment of the land as the 
property of Gates, and the payment of taxes upon it by 
him. When the timber was exhausted, he, in 1860, 
fenced the land, put it in cultivation, and continued to 
cultivate it until his death in 1863; and the cultivation 
was continued by his executor until the fences were swept 
away in 1869. 

These things were done under the very eyes of John 
Rabb, who for several years was living within half a mile 
of the land, and at no time more than six miles away, 
until his removal from the county in 1869. Besides this 
positive proof, there is strong negative evidence which 
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can hardly be overlooked. There is not a circumstance 
stated in the record from which we can infer that after 
the year 1852 John Rabb ever claimed the land, or exer- 
cised any act of ownership over it, or paid any taxes upon 
it. These two neighbors appear to have been friends 
through life, and the character of Gates, as it is exhibited 
by one of the plaintiff's witnesses, renders it extremely 
improbable that he would have trespassed upon his neigh- 
bor’s property. This witness, upon his cross-examination, 
testified that he was Gates’ overseer for a term of four 
years, commencing in 1854; that he, under Gates’ orders, 
constantly used the timber for the plantation, sometimes 
having as many as ten hands on the land at a time mak- 
ing rails, and never suspecting that any one else than 
Gates had any claim to the land. Considering all these 
circumstances, together with the declaration of John 
Rabb in 1858 that he had sold the land to Gates, and 
without noticing the character of the two deeds made to 
plaintiff in 1874, we think the court should have in- 
structed the jury that they might presume a conveyance 
from Rabb to Gates. Dailey v. Starr, 26 Tex., 462, is 
hardly a stronger case than this. In that case the judge 
instructed the jury that ‘ta power to sell would be pre- 
sumed.” They so found, and the supreme court affirmed 
a judgment rendered upon that verdict. We have had 
some difficulty in determining whether the court erred in 
excluding the declarations of Gates that he had bought 
the land from Rabb. Ordinarily, whenever it becomes 
important to prove that a man did any act, whatever he 
may have said about the act while it was bemg done is 
admissible as part of the act. 1 Greenl., 108-9. But this 


rule should not be unnecessarily extended, as it may en- 
able a party to make evidence for himself in the absence 
of his adversary. Without discussing the matter fur- 
ther, we conclude that the court did not err in excluding 
these declarations. 

The charge of the court upon the statute of limitation is 
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assigned as error. The judge, after quoting the statute 
(Pasch. Dig., art. 4624), says: *‘ The possession here re- 
ferred to is actual, open and notorious. The mere cutting 
of timber is not such possession.” We have already said 
that the proof shows much more than the mere use 
of the timber. The charge asked by the defendants, 
and refused, is as follows: ‘* To constitute such adverse 
possession, there need not be a fence, building or im- 
provement made; but it is sufficient for the defendants 
to show that they, and those under whom they claim, 
have exercised visible and notorious acts of ownership 
over the premises in controversy for the time limited by 
the statute.” 

The language of the statute is ‘‘ peaceable possession, 
and cultivation, use or enjoyment thereof.” In the pre- 
ceding section, which limits the time to five years, the 


statute, in addition to these requirements, demands a deed 
duly recorded and the payment of taxes. In the section 
next preceding the last, limiting the time to three years, 
the statute demands possession and, at the least, a con 
secutive chain of title from the government down to the 
occupant. Thus we see that as the time is extended the 


statute becomes less exacting: but possession is required in 
every instance, and our courts have held that 

an actual possession. But the difficulty still remains of 
determining what is the meaning of the words * actual 


possession.” So far as I know, our supreme court has not 
determined what acts shall constitute this possession. In 
Whitehead v. Foley, 28 Tex., 285, Justice Wheeler says: 
**No general definition short of the assertion of a merely 
arbitrary rule can relieve the question of difficulty in its 
application to particular cases. ‘ Actual, visible and sub- 
stantial inclosure is decisive proof of such disseizin and of 
the limits of it.’ Angel on Lim., 395 and notes. But 
there are many cases which hold that an inclosure is not 
essential to constitute an actual possession’ — citing a 
number of cases. 
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In Steagall v. Huff, 54 Tex., 197, Justice Bonner says: 
‘* Without deciding that a case might not arise in which 
there would be such adverse possession and enjoyment of 
the land by the use of the timber thereon as would sup- 
port the statute of limitation, we are of opinion that the 
occasional use of the land for timber purposes, without 
actual residence upon or cultivation of any part of it, as 
shown by the testimony in this case, was not such open, 
notorious and visible occupation as would constitute that 
adverse possession, use or enjoyment by which the pre- 
sumption of notice and acquiescence upon the part of the 
true owner would arise to bar his right.” 

This was said in reference to the statute of five years. 
Again, do the words ‘‘ actual possession ” have the same 
meaning when we apply them to the long as to the short 
terms of limitation? It is certain that other words simi- 
larly applied do not have the same meaning in the differ- 
ent cases. The phrase ‘color of title,” when used with 
reference to the limitation of three years, means one 
thing, but when applied to that of ten years it means a 
very different thing. A void deed or will is worthless in 
the one case but available in the other. Charle v. Saffold, 
13 Tex., 94; Wofford v. McKenna, 23 Tex., 36; Kilpatrick 
uv. Sisneros, 23 Tex., 114. 

A too strict construction might render it impossible to 
acquire some kinds of real estate by prescription. It 
might be very difticult, perhaps impossible, to build upon 
a sand bank, or to inclose a rock quarry, or to cultivate a 
forest. But when a man, under an open, avowed claim 
if title, enters regularly into the business of selling sand 
from the bank, or rock from the quarry, and this is con- 
tinued for the length of time required by the statute, this 
has been thought sufficient. 

In the case before us the possession of Gates from 1852 
to 1869 might perhaps be thought sufficient to satisfy the 
demands of the statute. But the statute was suspended 

VoL. LVI—11 
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from January, 1861, to March 30, 1870. Wood wv. Welder, 
42 Tex., 396. 

From 1869 to 1874 the grasp of defendants upon the 
property was much less firm than before, and the ten 
years cannot be made out unless we hold that the pay- 
ment of taxes during this latter period, together with the 
open claim of title and the control of the property, would 
be sufficient. This we are not prepared to do, though 
authorities are not wanting which would seem to jus- 
tify it. 

We think the court erred in holding that defendants 
could not avail themselves of the defense of estoppel with- 
out pleading it specially Mayer v. Ramsey, 46 Tex., 371; 
Wright v. Doherty, 50 Tex., 34. The error, however, is 
immaterial, as we do not think plaintiff ought to be 
estopped by the remark made by his father, John Rabb, 
to McDow in 1858, that he had sold the land to Gates. It 
was a mere casual remark, dropped in the course of a ne- 
gotiation about other property. It was not made to influ- 
ence the action of McDow, and there could have been no 
reasonable expectation at the time that it would do so. 
Williams v. Chandler, 25 Tex., 11. 

We conclude that the judgment should be reversed and 


the cause remanded. 
REVERSED AND REMANDED, 


[Opinion delivered January 30, 1882.] 





G. H. & S. A. R’y Co. v. Jonny Donanor. 
(Case No. 497.) 

1, EVIDENCE — RAILWAY COMPANY.— In an action for damages against 
a railway company on account of the wrongful arrest of a passen- 
ger on its train caused by the conductor, it was alleged that the 
conductor was ‘acting within the scope of his authority.” Held, 

(1) It was competent to prove that in the performance of the act 
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the conductor was acting within the sphere of his authority as con- 
ferred by the company, or under its instructions, 

2. EXEMPLARY DAMAGES.— The principal is not liable in exemplary 
damages for the unauthorized malicious act of its agent, unless 
such act is ratified or accepted by the principal. 

3. SERVICE OF CITATION — VARIANCE.— The citation in a suit against an 
incorporated railway company described the company as a railroad 
company. Held, that there was no error in overruling a motion to 
quash the service. 


APPEAL from Fort Bend. Tried below before the Hon. 
Livingstone Lindsay. 

Suit by John Donahoe against the appellant to recover 
$10,000 damages. 

The petition charged in substance as follows: That on 
the Ist day of April, 1875, Donahoe, at Randon Station 
in Fort Bend county, on the railway line owned by appel- 


lant, went aboard of the west-bound passenger train, 
with the view of going to Luling, another station on the 
line. There was no ticket officé at Randon Station, and 
when the conductor came around to collect fare, he ascer- 
tained that the fare from Randon to Luling was $5.70; 
that he gave the conductor a twenty-dollar United States 
currency bill; the conductor passed on with the money, 
and Donahoe supposed that he would return the change 
as soon as he could get the bill broken; that when the 
train arrived at Columbus, in Colorado county, an inter- 
mediate station, the conductor, without saying anything 
to Donahoe about the matter, wrongfully and maliciously 
made an affidavit before a justice of the peace, charging 
appellee with passing counterfeit money, and wrongfully 
caused him to be ejected from the cars, and prevented him 
from continuing on his journey to Luling, to his damage 
in the sum of $5,000; that the bill which he gave to the 
conductor was genuine and not counterfeit, and that the 
proceeding so instituted against him by the conductor was 
wrongful, malicious, without probable cause, and that he 
was then and there wrongfully and illegally arrested at 
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the instance and procurement of the conductor, without 
probable cause, who procured and caused him to be 
illegally, wrongfully and maliciously imprisoned in the 
county jail, where he was detained and kept for six days, 
and was then discharged for want of prosecution; and 
that he was thereby further damaged in the sum of $5,000; 
that all of the said illegal, wrongful and malicious acts 
of the conductor were done and performed within the 
scope of the duties and powers of his agency, and there- 
fore the same were the acts of the appellant. He prayed 
for a judgment for $10,000 damages. 

The railway company moved to quash the service on 
account of misnomer; also excepted to the petition on 
account of a misjoinder of causes of action, and answered 
by general denial, and specially, amongst other things, 
that all of the acts of the conductor complained of were 
outside of his duty as the agent of appellant, and that 
therefore appellant was not liable as claimed. 

The appellant’s motion to quash the service, and ex- 
ceptions, were overruled. Verdict and judgment in favor 
of appellee for $4,000. 

The errors relied onare these: 1. Overruling the motion 
to quash service and the demurrer to the petition. 2. The 
charge of the court. 3. Exclusion of evidence. 


John T. Harcourt, for appellant 
P. E. Pearson, for appellee. 


Watts, J. Com. App.— Upon the trial below the appel- 
lant introduced as a witness Hardy Eddins, the super- 
intendent of appellant’s railway, and asked him the 
following questions: ‘‘ What are the duties and authority 
of the conductor of a railway train on said railway; and 
was the instigation of the arrest of a man who was 
charged with passing counterfeit money within the scope, 
sphere or range of a conductor, or not?” Appellee objected 
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to the witness answering the questions, and the court 
sustained the objection. The point was saved by bill, is 
assigned as error, and relied upon in the brief of counsel. 

The duty and authority of a conductor, considered as a 
matter of law, does not extend beyond that specified in 
the statute. He is there recognized as the officer or agent 
of the corporation in charge of the train, with authority 
to collect fare from the passengers, and power to put them 
out of the cars if they refuse to pay. He-is made crimi- 
nally liable for injuries resulting frém negligence in the 
formation of passenger trains under his control. 

Outside of these and some other unimportant provisions 
relating to conductors, his powers, duties and obligations 
are not defined by law; to the extent mentioned he is 
liable, and can lawfully exercise the authority conferred; 
and as between the corporation and strangers, the former 
cannot, for the purpose of avoiding a liability, qualify or 
limit the authority thus conferred upon the conductor as 
its agent, by instructions or otherwise. In these par- 
ticulars the authority of the conductor to act for the 
corporation is a matter of law, the extent of which is to 
be determined by the statute. Beyond this the conductor 
must be held as the agent of the corporation, with 
such power and authority as is conferred upon him by the 
principal, the extent of which is a question of fact to be 
determined by the evidence. 

In the case before us it is distinctly alleged that the 
conductor was acting within the scope of his authority 
in making the affidavit, causing appellee to be arrested 
and wrongfully confined in prison; and for that reason 
the corporation was liable for the injuries resulting from 
each and all of these acts of the conductor. As a mat- 
ter of law, it cannot be said that it was within the scope 
of the power and duty of the conductor, as agent of the 
corporation, to institute the prosecution, and to cause 
appellee to be confined in the county jail. These are 
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questions of fact to be determined by the jury from the 
evidence. 

If, asa matter of fact, the conductor wrongfully ex- 
pelled the appellee from the cars, or procured it to be 
done by others, or wrongfully prevented the appellee 
from going on to the point of destination, or procured it 
to be done by others, the company, as a matter of law, 
would be liable to appellee for the actual damages result- 
ing therefrom. 

So also, if the corporation had expressly empowered or 
instructed the conductor to institute legal proceedings 
against passengers, and cause them to be arrested and 
confined in prison upon such charges, it would undoubt- 
edly be liable for the acts of the conductor coming within 
the scope of such authority. 

And notwithstanding the general rule that the princi- 
pal is not liable in exemplary damages for the unauthor- 
ized malicious acts of the agent, still, if the principal 
should ratify or accept such acts of the agent, it thereby 
becomes liable for the damages, as well exemplary as 
actual, resulting from the act. As an illustration of this 
doctrine, if the prosecution instituted against appellee by 
the conductor was malicious and unfounded, and insti- 
tuted without the authority of the corporation, still, if 
it afterwards took up and carried on that prosecution, 
this would constitute a ratification of the act of the 
agent. For upon sound, equitable considerations, the cor- 
poration would not be allowed to accept the benefits 
resulting from the malicious acts of its agent without 
being compelled to assume the burdens justly attaching 
to the acts. 

Under the issues as presented by the respective plead- 
ings of the parties, the testimony excluded by the court 
should have been admitted, for it was asserted by the ap- 
pellee that the acts of the conductor throughout came 
within the scope of his authority as agent of the com- 
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pany; while it is claimed by the appellant that the con- 
ductor was acting throughout beyond and outside of the 
limits of his agency. The issue thus made was one of 
fact to be determined by the evidence, and that offered 
by appellant and excluded by the court was pertinent to 
the issue. 

Besides, the court instructed the jury that if they be- 
lieved from the evidence ‘‘ that the agents or employees 
of the company, under the guise of acting in discharge 
of the duties of their station, did wantonly and mali- 
ciously, and without probable cause, expel the plaintiff 
from the cars after he had paid his fare in good and law- 
ful money, and had him arrested upon a criminal charge 
without probable cause, the company would be liable to 
the plaintiff for such wanton and malicious action of its 
agents and employees, not only for the actual damages 
sustained by the plaintiff, but the jury are authorized to 
give such punitory damages as the jury in their discre- 
tion may deem right.” 

This charge is in direct conflict with the doctrine an- 
nounced in the case of Hays v. H., G. N. R. R. Co., 46 
Tex., 280. It is there held that the principal, whether a 
natural or artificial person, is not liable in exemplary 
damages for the unauthorized maligious acts of the 
agent, unless such acts had been ratified or accepted by 
the principal. 

The error arising from the exclusion of the evidence 
offered by appellant was intensified by the error contained 
in the charge. 

Appellant’s motion to quash the service was properly 
overruled. The objection was as to the name of the ap- 
pellant as stated in the citation; the only difference in the 
name of the corporation as found in the charter, and 
that used in the citation, consisted in the use of the word 
‘‘railroad” in the latter, instead of that of ‘‘ railway” 
used in the charter. The name of the corporation was 
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sufficiently stated in the citation, and there was no error 
in overruling the motion to quash the service. 

The grounds of the demurrer to the petition was that 
of misjoinder of causes of action, in this: that a recovery 
was sought for damages in ejecting the appellee from the 
cars, also damages for the illegal arrest. It was substan- 
tially held in the case of De Gress v. Hubbard, decided at 
the last Austin term (Law Journal, vol. IV, No. 45, 
p. 717), that the question raised by the demurrer in this 
case is one that in a great measure must be left to the 
sound discretion of the court; and unless the record dis- 
closes a palpable abuse of that discretion, the ruling will 
not be reviewed. 

The demurrers were properly overruled. The other 
errors complained of are such as will not likely occur on 
another trial. 

We conclude that the judgment ought to be reversed 
and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered January 30, 1882.] 





J. J. Woopson v. Contiss & DovuGcnas. 
(Case No. 1404.) 


making judgments operate as liens from the date of their record. 
considered in connection with section 5 pf the final title of the Re 
vised Statutes, are held to be prospective in their operation. 
judgment rendered before the adoption of the Revised Statutes 
though only affirmed on appeal after that adoption, was not r 
quired to be recorded in order to preserve its lien. 

2, SAME — EFFECT OF APPEAL.— When a party suing for a debt, and 
claiming also a vendor's lien, obtains judgment for the debt, anil 
appeals from that judgment because of the failure to allow the lien 
claimed, such appeal suspends the right to issue execution. The 
judgment lien is not extinguished by the failure to issue execution, 


1. JUDGMENT — WHEN A LIEN.— The provisions of the Revised Statutes 
I 
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nor by the appeal; but, on the affirmance of the judgment, relates 
back to the original judgment. 
3. NOTICE — RECORD — PossEssion.— Continuous possession by a vendee, 
in person or by tenants, is notice equivalent to record of his deed. 
4, FRAUDULENT CONVEYANCE — EVIDENCE OF.— Under such a state of 
facts as is presented in this case, it was error to find the conveyance 
from father to son fraudulent. 


APPEAL from Houston. Tried below before the Hon. 
John R. Kennard. 

In addition to the facts stated in the opinion, the fol- 
lowing evidence was given as bearing on the question of 
fraud: E. Currie, Sr., testified that he conveyed his inter- 
est in the tract in question to his son, November 1, 1876; 
the consideration being that the son should pay a debt 
due from the father; that the son was in possession at 
the time of the conveyance from Currie, Sr., to Currie, 
Jr., and so remained up to the time when the latter sold 
it to Hail and Woodson; that the consideration was fully 
paid, and the deed signed and delivered by E. Currie, Sr., 
to E. Currie, Jr. The testimony of the latter agreed sub- 
stantially with the above, and no attempt to impeach the 
testimony of either appears to have been made. Douglas, 
one of the defendants, testified that he had no notice, at 
the time of the purchase under sheriff's sale, of the con- 
veyance from father to son, but that he made no inquiry 
concerning such conveyance. The testimony of Miller 
was to the effect that E. Currie, Jr., offered to sell the 
land in question to him, but that he was afraid of the lien 
of the Collins judgment, and so expressed himself; that 
neither father or son offered to show him the deed; that 
E. Currie, Sr., disclaimed any interest in the land, but 
said he would make a deed. There was some testimony 
as to the insolvency of Dr. Currie in 1877, 1878 and 1879. 
J. E. Downes testified that in 1877 and 1878, Dr. Currie 
transferred his interest in the rents on his place; that he 
paid a portion of the rent to E. Currie, Jr., and that the 
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father objected to his having done so, but the witness did 
not know what land the rent came from. 


J. R. Burnett, for appellant. 


Nunn & Williams, for appellee. 

I. The appeal by the plaintiff, as executrix in the case 
of Collins v. Currie, from the judgment in her favor for 
the debt, but against her as to her claim for the enforce- - 
ment of vendor’s lien, operated to suspend the judgment 
until the filing of the mandate from this court in the dis- _ 
trict court, and prevented the judgment from becoming 
dormant on losing its lien. Butler v. Davis, 52 Tex., 74; 
Williams v. Pouns, 48 Tex., 145; Ledbetter v. Burns, 42 
Tex., 510; Griffin v. Wakelee, id., 516; Black v. Epperson, 
40 Tex., 180. 

II. The provision of the Revised Statutes could not be 
so construed as to divest a lien vested prior to their pas- 
sage, and enforced by execution and sale within a year 
after filing of the mandate. R. 8., p. 718, sec. 5; id., art. 
3190; 12 Wis., 67; 1 Oregon, 119. 

Ill. The evidence warranted the conclusion that the 
deed from E. Currie, Sr., to his son, E. Currie, Jr., had 
no existence prior to the judgment under which appellees . 
claimed, and was invented for the purpose of evading its 
operation. 

IV. The acts and declarations of the grantor and 
grantee — the Curries — subsequent to the assumed date 
of the deed between them, and before the deed to appel- 
lant, do tend very strongly to prove either of two propo- 
sitions, viz.: that the deed was not made at the date it 
bore and not until after the judgment; or that, being so 
made, it was merely colorable and not treated by the par- 
ties themselves as of any force; so strongly that they 
warranted the court in finding against the validity of the 
deed. Hancock v. Horan, 15 Tex., 507; Wright v. Linn, 
16 Tex., 42, 43. 
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STayTon, AssociaTE JustTiceE.— This suit was brought 
by Woodson against Collins & Douglas to remove cloud 
from title to one hundred acres of land. The appellees 
disclaimed as to three-eighths of the land, and made 2 
cross-claim to the residue. 

The cause was tried by the court, and a judgment was 
rendered in favor of the appellant for three-eighths of 
the land described in the petition, and for the appellees 
for the remainder; and a partition was ordered, and from 
that judgment this appeal was prosecuted. 

The appellant claimed title to the land through a con- 
veyance made by E. Currie, Sr., to E. Currie, Jr., which 
purported to have been executed on the 1st of November, 
1876, which was not recorded until the 7th of August, 1880. 

The appellees claimed through a sale made under a 
judgment for money, recovered in the district court of 
the county in which the land was situated, rendered on 
the 16th day of November, 1877, in favor of Mrs. Collins 
as executrix of the will of T. P. Collins, deceased, in a 
suit brought by her against E. Currie, Sr., upon a prom- 
issory note, and to enforce a vendor’s lien upon the land 
in controversy, as well as other land of which the land in 
controversy formerly constituted a part. 

The court trying that cause refused to establish and 
enforce the vendor’s lien, and from that judgment the 
executrix appealed to this court, and the cause remained 
here on appeal until the 9th of March, 1880, when it was 
affirmed. The mandate of this court was filed in the 
district court on the 9th of August, 1880, and an execu- 
tion issued in the case on the 18th of September of 
same year, and was levied on the land in controversy, 
and it was sold thereunder; and under that sale the ap- 
pellees claim five-eighths of the land, the other three- 
eighths having vested in appellant under his purchase 
from E. Currie, Jr., who had title thereto by inheritance 
and from a deceased sister. 
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Neither the judgment of the district court nor of this 
court was ever recorded. 

The appellant seeks a reversal upon the ground that 
the judgment under which the appellees claim did not 
give a lien upon five-eighths of the land; and upon the 
further ground that, if otherwise, the judgment would 
have given a lien upon the land; that Currie, Sr., sold and 
conveyed the land to E. Currie, Jr., under whom appel- 
lant claims, prior to the rendition of the judgment, fora 
vaiuable consideration and for a lawful purpose, and that 
of such sale the appellees and all other persons had notice 
at the time the judgment was rendered in favor of Col- 
lins, executrix, against E. Currie, Sr. 

The court below held that the judgment against E. 
Currie, Sr., gave a lien upon five-eighths of the land, and 
we are of the opinion that such ruling was correct. 

The appeal perfected by E. M. Collins, executrix, in 
November, 1877, suspended her right to issue an execu- 
tion, even though there was only a contest over her right 
to have established and enforced a vendor’s lien; for the 
judgment was an entirety. 

By the appeal jurisdiction vested in this court; and 
while the same continued the executrix was not required 
to issue an execution to preserve the judgment lien. An 
execution issued under such circumstances would have 
been exceedingly irregular, if not void. 3 Tex., 26; Free- 
man on Judgments, 382. 

There may be cases in which matters affected by a 
judgment may be so far severable that an appeal will not 
prevent the issuance of process from the district court to 
enforce some part of a judgment, but the present is not 
such a case. 

Under the law in force at the time the judgment in 
question was rendered, it was not necessary to record the 
judgment to give the lien (2 Pasch. Dig., 7005); but it is 
contended that, as the Revised Statutes were in force 
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when the judgment of this court was rendered affirming 
the judgment, that it was necessary to record the judg- 
ment to give the lien. 

It is true that the judgment of this court affirming the 
judgment of the district court was rendered after the 
adoption of the Revised Statutes, and that by the pro- 
visions of title LXI, chapter 1 of the same, record of a 
judgment is made necessary to give a judgment lien; but 
it is not believed that the law last referred to controls the 
question in this case. 

The appeal from the judgment rendered by the district 
court in 1877 did not divest the judgment lien given by 
the law then in force; it simply suspended the enforce- 
ment pending the appeal; and upon the affirmance of the 
judgment the lien related back to the original judgment. 
Such a lien was property and could not have been divested 
by an arbitrary exercise of legislative power. 

To hold that such was the legisiative intention would 
be to do violence to the well recognized rule of construc- 
tion, which is that laws are to be held only to have a 
prospective effect unless there is a contrary intent 
clearly manifested in the act. No such intent is mani- 
fested in the act under which it is claimed that the judg- 
ment lien did not exist, because the judgment was not 
recorded; but upon the contrary, séction 5 of the final 
title of the Revised Statutes expressly protects rights ac- 
quired under former laws. 

That section provides: ‘* That the repeal of any statute, ' 
or any portion thereof, by the preceding section, shall not 
atfect or impair any act done, or right vested or accrued, 
or any proceeding, suit or prosecution had or commenced 
in any cause before such repeal shall take effect; but 
any such act done, or right vested or accrued, or pro- 
ceeding, suit or prosecution had or commenced, shall 
remain in full force and effect to all intents or purposes 
as if such statute or part thereof so repealed had re- 
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mained in force, except that when the course of practice 
or procedure for the enforcement of such right, or the 
conducting of such proceedings, suit or prosecution shall 
be changed, the same shall be conducted as near as may 
be in accordance with the Revised Statutes.” 

Under the constitution the legislature would have 
power to regulate judgment liens acquired prior to the 
adoption of such regulating statute, and even to require 
liens which had been acquired through judgments to be 
recorded within a reasonable time; for this would be but 
ordinary legislation affecting the remedy and not affect- 
ing the right. 

When, however, a right has been once acquired, no 
act not clearly required by law is necessary to be done to 
preserve such right; and in the absence of a statute re- 
quiring judgments rendered before the adoption of the 
Revised Statutes to be recorded in order to preserve 
judgment liens, such record is not necessary. 

To have rendered the judgment which was rendered in 
this cause the court must have heid not only that the 
judgment rendered in favor of Collins, executrix, gave 
lien upon five-eighths of the land described in the peti- 
tion, but must have also held that the conveyance made 
by E. Currie, Sr., to E. Currie, Jr., was fraudulent, or that 
the appellees had no totice of the same prior to or at the 
time of the rendition of the judgment in favor of Collins, 
executrix, against Currie, Sr. 

We have examined the evidence carefully and find 
nothing which indicates that the deed to E. Currie was 
not made at the time it bears date, for a full and valuable 
consideration. 

The testimony of the two Curries in regard to the mat- 
ters bearing upon this question is clear and unequivocal, 
and the facts which preceded the sale, and the subse- 
quent payment of the note to Woodson, strongly cor- 
roborates their testimony; opposed to this is nothing 
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inconsistent, even if we were to disregard the joint 
relationship of the parties to the property prior to the 
sale by the father to the son. 

The evidence shows that at the time E. Currie, Sr., 
made the deed to E. Currie, Jr., the latter was in posses- 
sion of the land, and that he so uninterruptedly continued 
by himself or tenants until he sold to the appellant. 

Such possession was notice to the appellees and all 
other persons; and existing at the time the judgment in 
favor of Collins, executrix, against E. Currie, Sr., was 
rendered, and continuing uninterruptedly until the date 
and record of the deed from E. Currie, Jr., to appellant, 
was as effective as notice as would have been the record 
of the deed from E. Currie, Sr., to E. Currie, Jr. 

The assignments of error clearly raise the question of 
the insufficiency of the evidence to sustain the judg- 
ment; and while a case will not be reversed for the rea- 
son that this court might have come to a conclusion 
different to that reached by the court below upon the 
evidence, yet in a case in which it clearly appears that a 
judgment is without sufficient evidence to support it, 
the judgment will be reversed. 28 Tex., 185; 4 Tex., 
465; 23 Tex., 77; 19 Tex., 2458. 

We regard this as such a case; and for the error of the 
court below in holding that the evidence was insufficient 
to show that the conveyance from E. Currie, Sr., to E. 
Currie, Jr., was not valid, or that the appellees had no 
notice thereof, the judgment of the district court is 
reversed and the cause is remanded. 


REVERSED AND REMANDED. 


{Opinion delivered January 31, 1882.] 
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Joun T. Reap v. M. A. R. ALLEN. 
(Case No. 1398.) 


1, SUIT AGAINST TENANT— EFFECT OF AS TO LANDLORD — LIMITA- 
TION — PART OWNERS.— In an action of trespass to try title the de- 
fendant set up a previous judgment obtained against the tenant of 
the present plaintiff, and claimed that the same was conclusive 
against him. Held, 

(1) That notwithstanding articles 4789 and 4790 of the Revised 
Statutes, directing that where the premises are occupied the person 
in possession shall be the defendant, and, where that person is a 
tenant, authorizing the landland to make himself a party or be 
made a party on motion of the tenant, yet where the landlord is 
not a party, and has no notice of the pendency of the suit, he is 
not bound. 

(2) The petition and judgment in such previous suit against a 
tenant are inadmissible as evidence to defend the action by the 
landlord; to treat them as conclusive against the plaintiff in such 
action is error sufficient for reversal. 

(3) That such previous suit stopped the running of the statute of 
limitations in favor of the landlord as to an undivided half interest 
sued for; but this did not apply to the remainder, to which no 
claim was there made. 

(4) Where the landlord’s possession has been sufficient to give 
him title by limitation as against any other part owner than the 
plaintiff in the previous suit, it is error to award to that plaintit¥ 
exclusive possession of the entire premises. 

(5) It seems that though such possession be insufiicient to give title 
by limitation, it may be sufficient to protect the party from being 
ejected as a mere trespasser by a part owner suing only in his own 
behalf. 


APPEAL from Houston. Tried below before the Hon. 
John R. Kennard. 


J. R. Burnett, for appellant. 

I. The court erred in admitting in evidence, over the 
objections of appellant, the certified copy of a judgment 
by default rendered in the United States circuit court at 
Tyler, in May, 1880, in favor of appellee and against her 
co-defendant Caffey and others for the John Welsh league 
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of land, embracing the land in controversy, because ap- 
pellant had no notice of the suit in which said judgment 
was rendered, and was no party or privy thereto. 

Il. A judgment by default in an action of trespass to 
try title, against a tenant in possession, but without 
notice to the landlord, is not conclusite evidence of an 
adjudication of the title against the landlord. R. §., art. 
4811; Texas Land Co. v. Turman, 53 Tex., 619; Morrison 
v. Loftin, 44 Tex., 17; see also 44 Tex., 24; Laird v. Win- 
ters, 27 Tex., 440; Peck v. Hardy, 20 Tex., 673; Scott v. 
Rhea, 5 Tex., 260, and 8. C., 21 Tex., 708; Wells on Res 
Adjudicata, pp. 67-69; Freeman on Judgments, secs. 185, 
186, 169. 

lil. The court erred in rendering judgment for appel- 
lee for the whole of the land, wher she showed no title 
except to an undivided half interest; and the judgment 
is unsupported by the evidence. 

IV. The judgment is erroneous because appellant 
showed a superior legal title by limitation, and the judg- 
inent is unsupported by the evidence. Stovall v. Car- 
michael, 52 Tex., 384; Burleson v. Burleson, 28 Tex., 410. 

V. The judgment is erroneous because appellant 
showed peaceable and adverse possession under title for 
more than ten and twenty years, and appellee’s right of 
entry, if any, was barred, etc. 

VI. Under the uncontradicted facts of possession under 
title, etc., legal presumption will supply the missing link 
in appellant’s title. 2 Wharton on Ev., secs. 1338, 1347; 


Q~ 


also sec. 1352 and notes. 


Nunn & Williams, for appellee 
I. The judgment being against appellant’s tenant was, 
even if not conclusive against appellant, evidence against 
him of appellee’s title, and prima facie evidence thereof 
Chirge v. Reinecker, 2 Pet., 622; Hunter v. Britts, 3 
Canthb., 455. 
Vout. LVI — 12 
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II. The judgment was admissible to show a recovery 
of the tenant’s possession and interest or term in the 
land, and as thus tending to show appellee’s title and 
right of possession in this suit and to negative that of 
appellant. Tyler on Eject., 77, 214-16, 682; Freeman on 
Judg., 300, 301; Narshall v. Shafter, 32 Cal., 176; Her- 
man on Estop., 116. 

Ill. The judgment was an adjudication of appellee's 
title in her favor against appellant’s tenant, and was con- 
clusive against appellant. R. S., arts. 4789, 4790; Hough 
v. Hammond, 36 Tex., 657; Robbins v. Chicago, 4 Wall., 
658; Chicago v. Robbins, 2 Black (U. 8.), 418; Boston v. 
Worthington, 10 Gray, 49€; Inhabitants v. Holbrook, 9 
Allen, 17; Bigelow on Estop., 47; 1 Greenleaf, 523, 535; 
Freeman on Judgments, 171; Hunter v. Britts, 3 Campb., 
455, 

IV. The court did not err in rendering judgment in 
appellee’s favor for the whole land, because appellee 
failed to show title*to any portion of it, and appellant 
being owner of an undivided half interest, was entitled 
to the possession of the whole against him. 52 Tex., 
389, and authorities there cited; Hardy v. Johnson, 1 
Wall., 371; Williams v. Sutton, 43 Cal., 71; Freeman on 
Judgments, 300; Marshall v. Shafter, 32 Cal., 176. 

V. Appellant’s possession prior to the suit in the fed- 
eral court was not sufficient evidence of title on which to 
recover in this suit against appellee, because adjudged in 
that suit in her favor to be that of a trespasser, and on 
that ground recovered by her from his tenant. Williams 
v. Sutton, 43 Cal., 71; Hardy v. Johnson, 1 Wall., 371; 
Freeman on Judgments, 300; Marshall v. Shafter, supra. 


GOULD, CHIEF JuSTICE.— This is an action of trespass 
to try title, brought by Read, August 5, 1880, against 
Mrs. Allen and Joseph Caffey. The petition alleged that 
Caffey went into possession of the one hundred and sixty 
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and one-half acres of land sued for, as tenant for plaintiff 
Read for the year 1880; that Mrs. Allen set up a claim to 
the land, and Caffey, on July 3, 1880, had attorned to her. 
(‘affey disclaimed, except as tenant for Mrs. Allen, and 
the latter filed only the plea of not guilty. The case was 
tried without a jury, and judgment was rendered against 
plaintiff and in favor of Mrs. Allen for the possession of 
the entire tract of land. 

The leading question in the case grows out of the ad- 
lission in evidence of a certified copy of a judgment by 
lefault for the John Welsh league of land, of which the 
land in controversy was a part, rendered in the United 
States circuit court at Tylerin May, 1880, ina suit brought 
hy Mrs. Ailen, March 24, 1880, against Caffey and numer- 
ous other parties defendants, not including, however, 
plaintiff Read. The petition in that case alleged that Mrs. 
Allen owned the undivided half of the league; that the 
parties made defendants were trespassers thereon, and 


n 


prayed judgment for the title and possession of the league. 
On May J4th the jadgment adduced in evidence shows that 
the case was dismissed as to many of the defendants, and 
judgment by default for the recovery of the league ren- 
dered against Caffey and others. It appears by bill of 
exceptions that copies of this judgment, and the petition 
on which it was based, were offered in evidence ‘‘ for the 
purpose of showing that the question of the title to the 
land in this suit, being a part of the said league, had been 
adiudicated in said suit against plaintiff, and he was con- 
cluded by said judgment, and as evidence of defendant 
Ailen’s title to the land against plaintiff.” 

Atnonugst other objections to the admission of this evi- 
dence, it was urged that plaintiff was no party or privy 
to said suit. and it was not shown or offered to be shown 
that plaintiff had any notice of said suit. The court 
overruled this objection, and we think it apparent from 
ihe bill of exceptions that this judgment by default 
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against Caffey was regarded as conclusively establishing 
Mrs. Allen’s title as against Caffey’s landlord, Read, and 
as authorizing the judgment rendered in this case. 

Unless it appears that the “landlord was notified of the 
pendency of the action, and had an opportunity to defend,” 
he is not ‘‘barred or estopped” by a judgment evicting 
his tenant. Freeman on Judgments, secs. 185, 169; 
Wells on Res Adjudicata, secs. 75, 76, 58, and authorities 
cited by these authors. 

Counsel for appellee submit the proposition that ‘‘ the 
judgment was an adjudication of appellee’s title, in her 
favor, against appellant’s tenant, and was conclusive 
against appellant,” referring to the statute directing, in 
the action of trespass to try title, when the premises are 
occupied, that the person in possession shall be the defend- 
ant, and, where that person is a tenant, authorizing the 
landlord to make himself a party, or to be made a party 
on motion of the tenant. R. §., arts. 4789, 4790. We 
see nothing in these provisions, nor in so far as we have 
examined the authorities cited by appellee do we find 
any, tending to establish his proposition. See Chirac v. 
Reinecker, 2 Pet., 617; Chirac v. Reinecker, 11 Wheat., 
200; Rollins v. Chicago, 4 Wall., 657-672; 1 Greenl., sec. 
535; 3 Washburn on Real Prop., ch. 11, sec. 7, par. 19. 

If the landlord becomes regularly a party to the suit, 
he is of course bound like any other party. But where 
the suit is against the tenant alone, and it is not pretended 
that the landlord had any notice or knowledge of the 
fact, it would seem plain that in no legal sense is he a 
party so as to be bound by the judgment. Wait’s Actions 
and Defenses, vol. 3, pp. 125-6, and cases there cited. 
Holding possession by his tenant, that possession ceases 
to be peaceable when the tenant is sued. A claimant of 
land who brings his action against the party whom he 
finds in possession thereby stops the running of limitation 
in favor of that party’s landlord. There is such privity 
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between the tenant and landlord, that, for the purpose of 
stopping limitation, the suit against the tenant is as 
effectual as if brought against the landlord also. When 
so sued, the tenant should give notice to his landlord; 
but if he neglect to do so, and, no notice to the landlord 
appearing, the suit proceeds to judgment against the 
tenant alone, that judgment is not conclusive against 
the landlord. Hough v. Hammond, 36 Tex., 657. For 
the purpose for which they were offered, the petition and 
judgment against Caffey were inadmissible in evidence; 
and as it is apparent from the bill of exceptions that the 
judgment was admitted by the court as conclusive of the 
issue of title, the error must lead to a reversal of the judg- 
ment in the present cause. 

Appellant also claims that, on the trial, he showed a 
superior title by limitation, and that for this reason 
the judgment is erroneous. We think it apparent that 
the court below, regarding the judgment against Caffey 
as conclusive, passed on no other question. Looking 
to a future trial, we will remark that as the running 
of limitation was stopped by the suit against Caffey, the 
record does not show peaceable possession for ten years. 
From the brief of appellant it does not appear whether he 
relied on title by limitation under the statute of five years 
or not, and we do not feel called on to examine the 
question of plaintiff's right under that statute. 

On the trial Mrs, Allen showed no title except to an 
undivided half interest in the John Welsh league. The 
plaintiff claimed under deed covering the tract sued for, 
connecting back with a deed from J. R. Melton to 5S. Mel- 
ton in 1854, but failing to show any title from the grantee, 
John Welsh. He showed possession of himself and 
vendors, including his father and immediate vendor, R. 
N. Read, extending back as far as 1867, and acts of pos- 
session reaching back as far as 1858 or 1859. -He had fol- 
lowed up his suit against Mrs. Allen and Caffey by suing 
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out a writ of sequestration, under which he himself re- 
plevied and obtained possession. By the judgment of the 
court a writ of possession was awarded to Mrs. Allen for 
said premises. It is to be noted that Mrs. Allen, in her 
suit in the United States circuit court, claimed only one 
undivided half interest in the league, and that the suit 
was not instituted in behalf of the owner or owners of 
the other half interest. This suit did not stop the run- 
ning of limitation in favor of Read or against others than 
Mrs. Allen. Stovall v. Carmichael, 52 Tex., 383. 

Unless there was a gap in Read’s possession occasioned 
by the failure of a tenant in 1878 or 1879 to cultivate and 
remain on the premises, it would seem that, as against any 
part owner of the premises save Mrs. Allen, his title by lim- 
itation was apparently complete, and sufficient at least to 
entitle him to the benefit of the presumption, as against 
her right as part owner to possession of the entire prem- 
ises, that he was not a mere trespasser or stranger, but 
was himself the owner of the other undivided half. If 
so, it was error to. award Mrs. Allen possession of the 
entire premises. 

The judgment is reversed and, the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 31, 1882.] 
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R. N. Reap et Au. v. M. A. R. ALLEN ET AL. 


(Case No. 1270.) 


1. RES ADJUDICATA.— A final judgment was rendered in the supreme 
court, affirming the judgment of the district court, which was fo: 
the recovery of an entire survey of land, to which the plaintiff who 
recovered, in her original petition, alleged title to but a one-hali 
interest. The original petition which disclosed the interest ot 
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plaintiff in the former suit was not incorporated in the record, but 
a first original petition was inserted. Held, 

(1) That the former judgment must be regarded as res adjudicata 
with reference to rights asserted by parties defending in the former 
suit, who claimed a half interest in the survey. 

(2) In a proceeding to revise and set aside the former judgment, 
the facts stated in the petition (which will be found in the state- 
ment of the case) were not sufficient to entitle plaintiff to relief. 

2. EsToPPEL.— The recovery of a judgment for title and possession of 
land by one of two joint owners in his own name, does not estop 
the defendant in a subsequent suit from contesting against the joint 
owner, who was not a party to the former suit, the title or posses- 
sion of an undivided half of the land. 

JUDGMENT — HUSBAND AND WIFE.— A judgment rendered against the 
husband for property claimed as the separate property of the wife, 
in a proceeding against the husband to which the wife was not 
made an actual party, is not binding on the wife. 


APPEAL from Houston. Tried below before the Hon. 
W. D. Wood. 

R. N. Read et al. brought this suit in Houston county 
on August 26, 1880, against appellees Mrs. Walker and 
Mrs. Allen, for an undivided half interest in the Aughen- 
baugh league of land situated in that county, and to re- 
vise, limit or set aside in part a judgment for the league 
recovered in November, 1878, by appellees Walker and 
wife alone, against appellants (except Mrs. Thompson 
and Mrs. Jeffas, who were not parties), each appellant as- 
serting claim to separate portions of the league described 
by metes and bcunds. Appellants Mrs. Thompson and 
Mrs. Jeffus sued for the whole of two tracts of two hun- 
dred and fifty and one hundred and seventy-four and a 
nalf acres clainned by them respectively; the other appel- 
iants for an undivided one-half interest in the land. Ap- 
pellees Walker and Allen, on September 22, 1880, answered 
by general demurrer, and assigned special exceptions as 
follows: 1st, that the petition showed that the matters set 
up therein were res judicata between the parties; 2d, that 
the petition sought to review a judgment of the district 
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court and supreme court, without stating sufficient 
grounds for such a review; 3d, that the petition showed 
that plaintiffs based their claim on limitation; that none 
of the periods of limitation had expired against either of 
defendants, and that the claim of limitation had been ad- 
judicated; and 4th, that the plaintiffs Mrs. Thompson and 
Mrs. Jeffus are estopped by the suit and judgment against 
their husbands. 

At the trial, September 23, 1880, the exceptions of 
Walker and Allen were sustained by the court, and fina! 
judgment rendered against all the appellants, Read ef a/. 
Appellants excepted to the action of the court, and gave 
due notice of appeal. 

The petition alleged that two of the plaintiffs, Mrs. 
Thompson and Mrs. Jeffus, were the legal and equitable 
owners of the two tracts claimed by them respectively, 
part of the Aughenbaugh league situated in Houston 
county, and that the other plaintiffs were the legal and 
equitable owners of an undivided half interest in the bai- 
ance of the leazue, and the tract claimed by each plaintiff 
was described by metes and bounds; that the defendants 
-had wrongfully ousted plaintiffs, and had taken posses- 
sion of the land sued for by virtue of a writ of possession 
issued out of the district court of said county on a judg- 
ment rendered therein in November, 1878, and affirmed 
by the supreme court in March, 18890, in a suit which had 
been instituted on the 12th day of March, 1873, by Anna 
Perry, a minor, by her guardian, Samuel W. Fisher, 
against appellants Read ef al. (except Mrs. Thompson and 
Mrs. Jeffus), for an undivided half interest in the said 
league; that the original petition of said plaintiff was in 
the ordinary form of an action of trespass to try title, and 
did not in any manner assert the right of defendant Allen 
or any other person as joint owner; that in September. 
1873, said minor married L. D. Walker, and thereafter 
the suit was prosecuted by them; that on November 7, 
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1878, Walker and wife, by their first amended original 
petition filed that day, for the first time asserted that de- 
fendant Allen was the owner of the other half, and prayed 
that said Allen be made a party; that on the same day, 
and by the attorneys of Walker and wife, a plea or peti- 
tion was filed for defendant Allen, asking that she be made 
a party plaintiff, and asserting claim as joint owner with 
Walker and wife, which interest she claimed as surviving 
widow and heir of one W. 8. Allen; that said amended 
petition and plea were filed on the evening before the 
cause was called for trial, and constituted the first notice 
plaintiff ever had of the claim of defendant Allen; that on 
the morning of the next day, November 8, 1878, the cause 
was called for trial, and the defendants (appellants) Read 
et al. filed an application for a continuance on the grounds, 
among others, of surprise by reason of the filing of said 
plea and amended petition, and because of the absence of 
material witnesses by whom they could establish their 
title to said land by limitation; that the court ruled that 
unless said Allen should withdraw her said plea the cause 
wouid be continued on said application; whereupon the 
said plea was by her said attorneys, also the attorneys for 
the plaintiffs, withdrawn in open court, and the cause 
proceeded to trial with Walker and wife as sole plaintiffs, 
and resulted in a verdict for plaintiffs, the jury also find- 
ing that the claim of defendants for improvements off- 
setted all damages; that judgment was rendered for 
Walker and wife for said league and costs of suit, the judg- 
ment reciting that plaintiffs sued as joint owners with 
defendant Allen; but afterwards the judgment was 
amended by the court so as to omit said recital, whereby 
it was shown that the alleged title of said Allen was not 
litigated in said suit; that defendants appealed from said 
judgment, but the same was affirmed by the supreme 
court in March, 1880; that in the transcript of the record 
filed in the supreme court on said appeal the original pe- 
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tition was omitted, and in lieu thereof was copied plaint- 
iffs’ said first amended original petition, as required by 
the rules of the supreme court; that on the trial of the 
suit no issue was involved or submitted to the court or 
jury in reference to said Allen’s alleged title or interest in 
said land; that no proof was made or offered as to such 
title or interest, or of the death of said W. 5. Allen, or 
heirship of defendant Mrs. Allen; that the evidence ad- 
duced on the trial was wholly with reference to the title 
of Walker and wife to an undivided half of said league, 
and the defenses set up thereto being pleas of not guilty, 
purchasers and possessors in good faith, and limitation of 
three, five and ten years; that defendants in said suit did 
not offer any evidence of their titles as against defendant 
Allen, as her claim had been expressly ruled out by the 
court and withdrawn in open court; and defendants be- 
lieved and so were advised by their counsel that such evi- 
dence would not be admissible because of said ruling and 
withdrawal; that said Allen’s deceased husband never in 
fact owned the land or any part of it; that it was pre- 
tended by her that said W. 8S. Allen acquired a half 
interest in the league in 1835 by purchase from J. J. Au- 
ghenbaugh, the original grantee, but in fact said W. 8. 
Allen was a non-resident alien, and was never a resident 
of Texas, or of Coahuila and Texas, or of the republic of 
Mexico; that no deed to said Allen was ever recorded in 
Houston county; that said Allen and no one for him ever 
took possession of the land, or paid any taxes thereon; 
that Walker and wife do not now claim and have never 
claimed but an undivided half interest in said league; that 
under said writ of possession Walker and wife were 
placed in possession of said league, and they have admit- 
ted defendant Allen in possession as joint owner with 
them, each asserting and holding an undivided half inter- 
est in the same; that appellants are innocent purchasers of 
said land for valuable considerations paid, and without 
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notice of any adverse title or claim, and they set up the 
statute of limitations and peaceable and adverse possession 
of three, five and ten years before November 8, 1878, as 
against defendant Allen, pleading under the statute fully; 
that at the institution of said suit said Anna Perry was a 
minor and no limitation ran against her, and defendants 
could not successfully maintain limitation against her, 
but defendant Allen was under no disability whatever; 
that under the ruling of the court, and the act of said 
Allen and of the attorneys of herself and Walker and 
wife, whereby said Allen’s plea was expressly withdrawn, 
the defendants offered no proof as against her, as her title 
Was not in issue after said withdrawal; that if said title 
Was in issue, or the right of Walker and wife to the whole 
of the league, the same was a surprise to defendants occa- 
sioned by said ruling and withdrawal, and defendant 
acted and relied on same as withdrawing from issue every- 
thing but the right of Walker and wife to an undivided 
half interest in said league; that after said Allen’s plea 
Was Withdrawn, it was the understanding of defendants 
and their attorneys that the trial would proceed with the 
issue Whether Walker and wife were to be entitled to re- 
cover an undivided half interest, and not the title or pos- 
session of the whole, which understanding was induced 
by said withdrawal, and acted and relied on by defend- 
ants in the trial of said cause. 

The petition had annexed as exhibits copies of the 
original petition, amended petition, plea of Mrs. Allen, 
the judgment of the court, and order amending the 
judgment. 

The petition also alleged that the two tracts claimed 
respectively by Mrs. Thompson and Mrs. Jeffus as their 


separate property were conveyed to them by deeds of 
gift from their parents long before the institution of said 
suit; and at the institution of the suit they were in the 
actual possession of those tracts, claiming under deeds of 
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gift which were then duly recorded, all of which was 
known to defendants Walker & Allen at the time of the 
institution of said suit; yet neither Mrs. Thompson or 
Mrs. Jeffus was ever made a party to said suit or had any 
legal notice of the same; that they had been dispossessed 
under said judgment and writ of possession. Mrs. Thomp- 
sonand Mrs. Jeffus set up their titles fully in the petitions, 
and prayed for judgment for the whole of the land 
claimed by them; and the other appellants prayed that 
said judgment be limited or set aside in part and for 
judgment for an undivided half of the tracts claimed by 
them respectively, and for partition as between them and 
Walker and wife, also for costs, and they prayed for 
general relief. 

The first special exception of defendants was that the 
petition showed that the matter set up was res judicat« 
Exceptions sustained and final judgment for defendants 
for costs, and that plaintiffs take nothing by their suit, 
etc. 


. 


Abercrombie & Randolph and J. R. Burnett, for appel- 
lants. 


Nunn & Williams, for appellees 

I. To determine whether the matter involved is within 
the rule of res judicata, if the former judgment be one 
in a court of record, where the issues are made by writ- 
ten pleading, the court will look to the judgment and to 
the pleadings, and if the same appear’ therefrom to have 
been put in issue and decided upon the merits of the case, 
the court will therefrom pronounce it res judicata. 
Weathered v. Mayes, + Tex., 588; Roberts v. Johnson, 48 
Tex., 136; Read et al. v. Fisher, Galveston term, 1880; 
Carmichael v. Stovall, 52 Tex., 383; Adams wv. George, 25 
Tex. Sup., 377; Pyron wv. Grider, 25 Tex. Sup., 161, 162; 
Cist et al. v. Zeigler, 165. & R., 285; Mitchell v. Sanford, 
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11 Ala., 695; Mann v. Rogers, 35 Cal., 319; Aurora City 
v. West, 7 Wall., 82; Doak v. Wiswell, 33 Me., 355; Gates 
v. Preston, 41 N. Y., 113; Baker v. Cleveland, 19 Mich., 
230; Beilinger v. Crague, 31 Barb., 537; Herman on Es- 
toppel, secs. 16, 30; Taylor’s Evidence, sec. 1513. 

Il. A tenant in common, suing for land, has the right 
to recover for himself and his co-tenants; and where he, 
in a case prior to the adoption of the Revised Code, Ist 
September, 1879, brought suit on his title for any undi- 
vided interest, it was not necessary for him to allege the 
name of his co-tenant, or the fact that he had one. And 
if he sued for the possession of the whole land, it was a 
suit inuring to the benefit of his co-tenant, because of the 
right of joint possession to them existing, and thereby 
necessarily asserted, and the recovery will be according 
to the right’ at the beginning of suit. Croft v. Rains, 10 
Tex., 520; Watrous v. McGrew, 16 Tex., 506; Grassmeyer 
v. Beeson, 18 Tex., 754; Carmichael v. Stavall, 52 Tex., 
383; Read et al. v. Fisher et al., Galveston term, 1830; 
Hardy v. Johnson, 1 Wall. (U. 8.), 371; Cook v. Allen, 
» Mass., 462; 2 Chit. Pl., p. 885; Tyler on Eject., 484, 764; 

, 292, 312; Smales v. Dale, 1 Hobart, 120; Mar- 

Shafter, 32 Cal., 176; Trouchard v. Crowe, 20 
Cal., 162; Starke v. Barnett, 15 Cal., 371; Salmon v. 
Simons, 24 Cal.. 260; Payne v. Tredwell, 16 Cal., 220; 
Smith v. Starkweather, 5 Day, 210; Burke v. Bradley 
+ Day, 302. 

IIl. The husband by law has the possession, and is the 
agent of the wife with respect to all her separate estate; 
and ina suit against him for the title, or possession of 
the property, he having the possession of the samé, is 
conclusively against the wife, except the decree be im- 
peached for fraud of the husband, and collusion between 
the husband and the plaintiff in the suit, and it would 
not be necessary to join the wife in the suit. Campbell 
v. Hemphill, 7 Tex., 200; Pasch. Dig., arts. 4621-4636; 
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Burleson v. Burleson, 28 Tex., 385-417; Herman on Es- 
toppel, sec. 59, p. 56. 


BONNER, ASSOCIATE JUSTICE.— Appellants Read ef ai., 
who were the plaintiffs below in the suit, assign as error 
the judgment of the district court sustaining the de- 
murrers of appellees Walker and Allen to their petition. 
and dismissing the same. 

I. One of the controlling questions in this case is: Are 
all the appellants Read et al., except Mrs. Thompson and 
Mr. Jeffus, who were not parties to the original judg. 
ment in favor of Mrs. Walker, and which was against 
the other appellants, estopped by that judgment from 
contesting the right of Mrs. Walker to the exclusive 
possession of the land in controversy, and from contest- 
ing both the title and possession of Mrs. Allen to an 
undivided one-half of the same ? 

This question will be considered, as regards the claim 
of those appellants who were parties to that judgment, 
first, as against Mrs. Walker; second, as against Mrs. 
Allen. 

First. As regards Mrs. Walker. We are of opinion, 
under the facts stated in the petition to which the de 
murrer was sustained, that the original judgment in favor 
of Mrs. Walker and against them, and which was affirmed 
by the supreme court, should be held res adjudicata, not 
only as to Mrs. Walker's title to an undivided one-half 
interest in and to the land, which is not contested, but 
also as to her right as against them to the exclusive 
possession of the whole survey, until said appellants 
should show themselves entitled to joint possession with 
her. If that part of the judgment which gave her such 
exclusive possession was erroneous, it does not appear 
that the attention of the court below was called to it by 
motion to reform or otherwise; and appellants on the 
former appeal failed, by omitting the original petition, to 
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have their record so made up as to properly present this 
point for the consideration of the supreme court. No 
sufficient reason is set forth in excuse of these failures to 
require that the original judgment should be reformed 
in this particular. 

Resting, then, the question as to Mrs. Walker’s rights 
against certain of the appellants upon the ground of res 
adjudicata, will dispense with the necessity of deciding 
whether, as an original question, under her affirmative 
pleadings in the original suit, that she claimed an un- 
divided one-half interest only; and under the pleadings 
of said appellants that they were purchasers in good faith, 
and also had title by limitation; and under the verdict of 
the jury and judgment of the court, that they were 
entitled to compensation for their improvements because 
made in good faith,— these appellants were merely such 
naked trespassers or strangers as authorized the court to 
give judgment for Mrs. Walker, not letting her into joint 
possession only, but for the exclusive possession. No 
opinion is here expressed on this important question. 

Second. As regards the rights of those appellants as 
against Mrs. Allen, we are of opinion that they are not 
estopped by the original judgment in favor of Mrs. Walker 
from contesting either the title or the possession of Mrs. 
Allen to an undivided one-half of the lands claimed by 
them respectively. 

The original petition of Mrs. Walker in the first suit 
not only failed to set up the claim of Mrs. Allen, but did 
not even disclose its existence. Neither her name nor 
claim appeared of record until the amended petition of 
Mrs. Walker and Mrs. Allen’s own pleadings, by which 
she was sought to be made a party, were filed, November 
7, 1878, years after the institution of that suit, on March 
12, 1873. 

It is evident from the record that no issue was involved 
in the original suit as between appellants Read e¢ al. and 
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Mrs. Allen. There was no pleading by which an issue 
properly could have been raised. The court, upon the 
filing of Mrs. Walker’s amended petition and Mrs. Allen’s 
plea of intervention, announced that the cause would be 
continued to give Read ef al. time to answer the same and 
to prepare the defense as against Mrs. Allen; thereupon 
she voluntarily withdrew her appearance and pleading. 
That both the court and Read et al. understood that this 
Was an entire withdrawal of that issue, is apparent from 
the fact that the court thereupon overruled the motion 
for a continuance based upon this very pleading, and 
proceeded with the trial as between Mrs. Walker only 
and the then defendants, Read et al. This is further 
placed beyond all question by the action of the court in 
so reforming the original judgment as to strike therefrom 
so much of it as purported to show that Mrs. Walker 
sued for an undivided one-half interest in the land, ‘“‘as 
joint owner with the heirs of William $. Allen.” 

Mrs. Allen then claimed, as she now does, to be the 
heir of William S. Allen. 

The amended petition of Mrs. Walker, filed November 
7, 1878, contained a general allegation that Mrs. Allen 
owned the other undivided one-half interest in the land. 
This allegation was evidently made as a basis for the in- 
tervention of Mrs. Allen, filed at the same time and by 
the same attorneys, and which was subsequently with- 
drawn; and could not under the circumstances be held as 
a pleading setting up the issue of Mrs. Allen’s title. If 
so, then Read ef al., while granted the shadow of protec- 
tion against the claim of Mrs. Allen, by its withdrawal, 
were denied its substance by permitting it to be indirectly 
prosecuted, without the evidence to resist which was 
sought by the motion to continue, and which motion was 
overruled by reason of this very withdrawal. 

Had that judgment, instead of having been rendered 
in favor of Mrs. Walker, been rendered in favor of Read 
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et al. against both Mrs. Walker and Mrs. Allen, it would 
not be seriously contended that Mrs. Allen would be 
estopped by it. It is an elementary principle that an 
estoppel, to be binding, must have been mutual. 

II. The other controlling question in this case is: Was 
the fact that the husbands of Mrs. Thompson and Mrs. 
Jeffus were parties to the original suit—they them- 
selves not having been parties — sufficient to estop Mrs. 
Thompson and Mrs. Jeffus from contesting the title and 
possession of both Mrs. Walker and Mrs. Allen, or either 
of them, to the land in controversy, which is claimed to 
be the separate property of Mrs. Thompson and Mrs. 
Jeffus ? 

It is another elementary principle that no one is bound 
by a judgment to which he was not a party, either 
actually or constructively. Mrs. Thompson and Mrs. 
Jeffus were not actually made parties. Were they so 
constructively 7? Clearly they were not, unless service 
upon the husband in such case was service in law upon 
the wife also. 

With us, husband and wife, as regards their personal 
property, unless when otherwise provided by statute, are 
separate and distinct persons in law. McKay v. Tread- 
well, 8 Tex., 180. 

The statute then in force gave to the husband, during 
marriage, the sole management of the wife’s separate 
property. Pasch. Dig., art. 4641. It further gave him 
the authority to sue, either alone or jointly with the 
wife, ‘‘ for the recovery of any of the effects of the wife.” 
Pasch. Dig., art. 4636. 

With these exceptions the husband had no statutory 
authority to bind the wife in regard to her separate prop 
erty. He could not alone dispose of it, or subject it for 
the payment of debts, or even to renew a debt for which 
it was bound, so as to prevent the bar of the statute of 
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limitations. Milburn v. Walker, 11 Tex., 344; McGee vw. 
White, 23 Tex., 180. ‘ 

The word *‘‘ effects,” as used in the statute above 
quoted, in its ordinary legal sense does not mean real 
property. It is defined by our statute to include “all 
personal property and all interest therein” (R. 8., art. 
3138, subdiv. 12); whereas property is defined to include 
‘real and personal property.” Subdiv. 1. 

That it was not the intention that the word ‘‘ effects” 
should include real property is also apparent by the 
change in the phraseology of the above statute, Pasch. 
Dig., art. 4636, as made by the corresponding article, 
1204, Revised Statutes, which provides that ‘‘ the husband 
may sue either alone or jointly with the wife for the re- 
covery of any separate property of the wife,” etc.; sub- 
stituting the words, which are of broader signification — 
‘**any separate property,” for the words ‘‘any effects.” 

In the case of Cannon v. Hemphill, 7 Tex., 188, cited 
by counsel fer appellees, the wife herself was a party 
plaintiff to the suit. And in the case of Burleson v. 
Burleson, 28 Tex., 417, also cited, it was held that a suit 
against the husband alone would, under the statute giv- 
ing him the management of the wife’s separate property, 
be sufficient to stop the running of the statute of limita- 
tions — affecting the question of possession only, not that 
of title. 

No case has been cited or has come under our observa- 
tion (and it is believed that no weil considered one can be 
found) which makes a judgment against the husband 


alone, and to which the wife was not otherwise a party, 
sufficient to divest her title to her separate property. 

In this connection it may be observed that the statute 
in express terms gives to the husband the right fo sue 
alone for the benefit of the wife, not to defend alone. 
Although it may not be very apparent why the authority 
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was Biven in the one case and withheld in the other, yet 
such is the plain letter of the statute. 

We are of opinion that the original judgment com- 
plained of was not binding on the rights of Mrs. Thomp- 
son or Mrs. Jeffus, either as against Mrs. Walker or 
Mrs. Allen. 

The case now before the court is not properly one to re- 
view that former judgment. It is, in its legal effect, one 
of trespass to try title, in favor of all the appellees as 
against Mrs. Allen, and in favor of Mrs. Thompson and 
Mrs. Jeffus as against both Mrs. Allen and Mrs. Walker. 

For the reason above indicated there was error in the 
judgment below sustaining the demurrer, for which the 
same is reversed and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered February 3, 1882.] 





CALEB JEFFUS AND WIFE Vv. M. A. R. ALLEN ET AL. 
ase No. 1274.) 


. JUDGMENT.— Neither the title or possession of land can be affected 
by a judgment, as against one in possession claiming title, who 
was not made a party to the proceeding in which the judgment 
was rendered. 

. SamME— INJuNcTION.— See this case for facts authorizing a writ of 
injunction to restrain the execution of a writ of possession against 
one not a party to the proceeding in which the judgment was 
rendered. 

AppeaL from Houston. Tried below before the Hon. 
W. D. Wood. 

Suit brought by Jeffus and wife against appellees to 
limit and set aside in part a judgment recovered by ap- 


i 


pellees Walker and wife against appellant Caleb Jeffus 
and others in November, 1878, for the whole of the 





JEFFUS v. ALLEN. [Galveston Term, 





Statement of the case. 





Aughenbaugh league. The allegations in the petition 
were substantially the same as in the petition of the ap- 
pellants in the preceding case, the present appellants 
being also appellants in that cause. In this suit appel- 
lants sued out a writ of injunction. 


Mrs. Allen ef a/. filed the same exceptions in substance 
as in the case of R. N. Read et al., and pleaded the judg- 
ment of Walker and wife in bar, and also pleaded in 
réconvention for damages for rent. 

On the trial, September 4, 1ss80, the court sustained the 
exceptions of appellees and rendered judgment dissolving 
the injunction, dismissing the petition, and gave judg- 
ment for appellees on their plea in reconvention for $125 
for rent for the year 180. 

Jeffus and wife alleged that they were in possession of 
the land claimed by them (one hundred and seventy-four 
and one-half acres), which was their homestead; that 
they had erected valuable and permanent improvements 
in good faith and had actual possession of one hundred 
acres of the land, including all the improvements, since 
January, 1572, claiming under deeds duly recorded, and 
paying all taxes, etc.; that the same was the separa‘ 
estate of Mrs. Jeffus, and that she was no party to the 
suit, etc.; that appellants had, before the judgment wa 
affirmed by the supreme court, in good faith, planted a 
crop; that the crop was ungathered and of value S5v0, 
and constituted their only means of support: that appel- 
lees were about to dispossess them of the premises, and 
had placed in the hands of the sheriff a writ of posses- 
sion under the former judgment; that appellants had 
offered to pay reasonable rent for the year 1850, and to 
deposit a reasonable sum of money to pay such rent 
as might be due Walker and wife; but they refused to 
rent the premises or their interest in the same to appel- 
lants unless they would first recognize the title of said 
Walker and wife and their co-defendant, Mrs. Allen, as 
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tenants in common to the premises; that appellants had 
always been ready and now offered to pay reasonable 
rent for the interest of Walker and wife; and that 
Walker and wife have never claimed but an undivided 
half interest in the land, but they refused to partition 
and demand possession of the whole tract for themselves 
and Mrs. Allen jointly. 


J. R. Burnett, for appellants. 
Nunn & Williams, for appellees. 


BoNNER, ASSOCIATE JusTIcE.—The facts upon which 
this suit is based fully appeared in the preceding case of 
R. N. Read et al. vu. M. A. R. Allen et al., decided at the 
present term. 

In the present suit Mrs. Jeifus, joined with her hus- 
band, Caleb Jeffus, being in possession of the land 
claimed by her, sought by injunction to restrain, as to 


this land, the execution of the writ of possession ordered 
in the origina) suit of Walker v. Read et al., to which 
Mrs. Jeffus was not a party, in so far as it was sought 
thereby to give to Mrs. Walker the exclusive possession 
of this land. Mrs. Jeffus further sought in this suit to 
contest the title of Mrs. Allen to an undivided one-half 
of the land. 


On the trial below the demurrer of Mrs. Walker and 
Mrs. Allen to the petition was sustained, the injunction 
dissolved aud the petition dismissed; and the court, on 
the pleadings and evidence of Mrs. Walker and Mrs. 
Allen in reconvention, rendered judgment against the 
husband, Caleb Jeffus, and the sureties on his injunction 
bond, for the sum of $125, as damages for rents and 
profits, and for all costs of suit, and awarded an alias 
writ of possession. From that judgment this appeal is 
prosecuted. 

Under the decision in the above case of Read et al. v. 
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Allen e¢ al., neither the title nor possession of Mrs. 
Jeffus to the land claimed by her was affected by the 
judgment in the original suit in favor of Mrs. Walker, 
either as against Mrs. Walker or Mrs. Allen; and the 
court below erred in the judgment deciding otherwise, for 
which that judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





J.C. Woorers v. J. B. Smiru. 
(Case No. 1409.) 


JUDGMENT.— A judgment against one of several joint contractors 
merges the contract, and thereby defeats an action thereon against 
the other parties thereto, at common law. But under the statute 
(R. S., 1256) a different rule prevails: a discontinuance may be en- 
tered as to a co-defendant nc* served without affecting his liability 
in a subsequent action; and the same rule applies to parties who 
might have been made parties, but were not joined in the suit. 


SAME.— Only such parties as are liable as indorses, guarantors or 


drawers of accepted bills are exempt from the operation of the 
rule above announced. 

BonpD.— See opinion for a bond exacted by an officer which was 
neither good as a statutory or common law bond. 

BonbD.— To sustain a bond as a common law bond taken by an officer 
under color of authority, it must appear in substance that the per- 
sons seeking its enforcement or these in privity with them agreed 
and consented to the contract evidenced thereby with the makers 
thereof. 

RaTIFICATION.— Parties intending to ratify a contract must ratify it 
as an entirety, and this must be done while the other party thereto 
is living. The minds of the parties must meet at the time of the 
ratification, but when ratified the contract will relate back. 

Bonp.— A bond given as a condition to be permitted to enjoy a right 
clearly given by law, demanded by an officer who has possession of 
property which he has seized under process, cannot be said tp be a 
voluntary bond when it is more onerous than the statute prescribes. 

SamE.— The taking of such a bond should be regarded, in the ab- 
sence of explanatory facts, as evidence of the fact of a refusal to 
deliver tlie property unless the bond was given. Exacting the bond 
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under such circumstances would be as to the maker coercion and 
oppression, which would invalidate it as a common law bond. 

3. Limiration.— See opinion for facts under which the bar of limita- 
tions upplied to parties claiming rights under a bond executed as a 
replevin bond, and where possession of the property was resumed 
wi/hout reference to the bond. 


APPEAL from Houston. Tried below before the Hon. 
J. R. Kennard. 


Nunn & Williams, for appellants. 

I. The court erred in sustaining defendants’ third special 
exception to plaintiffs’ petition, and holding that the bond 
or cause of action set up in plaintiffs’ petition was merged 
in the former judgment, in suit of Wooters & Stone v. 
Whitten, and barred thereby. 

II. The bond not being conditioned as required by the 


statute, the court, in case of Wooters & Stone v. Whit- 
ten, had not jurisdiction to render judgment on it, and 
no valid cause of action was merged in any judgment 
rendered on it. Haile v. Oliver, 52 Tex., 448; Janes v. 
Reynolds, 2 Tex., 257; Ayers v. Cayce, 10 Tex., 105. 

III. The surety, Smith, being dead at the time of judg- 
ment, the right to establish the liability on the bond as 
a claim against his estate could not be merged in a judg- 
ment which refused to declare such lability. 

IV. The petition and trial amendment presented a good 
cause of action, and the court erred in dismissing the suit 
on demurrer. As to bond being good common law obli- 
gation, see Johnson v. Erskine, 9 Tex., 10; Harris v. 
Shackelford, 6 Tex., 136; Speak v. U. 8., 9 Cranch, 28; 
U.S. v. Linn, 15 Pet., 290; Sheppard v. Collins, 12 Iowa, 
570; Morse v. Hodson, 5 Mass., 314; Barnes v. Webster, 
16 Mo., 250; Waters v. Riley, 2 Harr. & Gill, 305; Drake 
on Attachment, sec. 327; 1 Par. on Con., p. 431; 2 id., 
p. 512; State v. Layton, 4 Harr. (Del.), 512; Justices v. 
Wynn, Dudley (Ga.), 22; Justices v. Smith, 2 J. J. Marsh., 
473; Hoy v. Rogers, 4 T. B. Mon., 225; Cobb v. Curtis, 4 
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Littell, 235; Speck v. Commonwealth, 3 Watts & S. (Pa.), 
o2d. 


J. R. Burnett, for appellees. 


STAYTON, AssociaTE JUSTICE.— This suit was brought 
by J. C. Wooters and Harrison Brown against B. M. 
Whitten and John B. Smith, administrator of estate of 
J. T. Smith, to recover the sum of $2,000. 

The petition alleged that on the 27th day of October, 
1873, a suit was pending in the district court of Houston 
county, in which J. C. Wooters and the surviving widow 
and children of Warren D. Stone were plaintiffs, against 
B. M. Whitten, to recover a certain tract of land; that 
in said cause, on the 28th of October, 1873, a writ of 
sequestration was sued out, and levied upon the land in 
controversy, Which at that time was held by Whitten 
under J. T. Smith; that Whitten and Smith were desirous 
that Whitten should retain possession of the land during 
the pendency of that suit, and that to enable him so to 
do, Whitten as principal, and J. T. Smith and Mrs. John- 
son as sureties, on the 17th day of November, 1873, 
executed to the sheriff who had levied the writ of seques- 
tration a bond intended to operate as a replevin bond, for 
the sum of $3,000, payable to J. C. Wooters et al. (the 
names of the other payees not being given), conditioned 
that Whitten *‘ would not remove the property out of the 
limits of Houston county during the pendency of said 
suit; that he will not make an improper use of the same, 
and that he will have said property, with the value of 
the hire, fruits or revenue thereof, forthcoming to abide 
the decision of the court, or that he will pay the value 
thereof, and of the hire, fruits or revenue in case the suit 
shall be decided against him.” 

It further alleged that said bond was executed for the 
use and benefit of the plaintiffs in that suit, and to secure 
to them ‘the value of the rents, profits, fruits and reve- 
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nues of said land;” and that the officer to whom the same 
was delivered, in consideration of the bond, acting for the 
plaintitis, returned the property to Whitten; that the cause 
in which the bond was given was pending in the district 
court until the 18th day of March, 1880, at which time a 
judgment was rendered against Whitten and his sureties 
for the sum of $2,000, the value of the use and occupation 
of the land sequestrated for the years 1875, 1874 and 1875, 
which judgment was afterwards arrested as to the sure- 
ties Smith and Johnson, upon the ground of their decease 
before that date. 

It further alleged that in the year 1875, in a suit pend- 
ing in the circuit court of the United States (instituted 
before the suit in Houston county in which the bond was 
given), in which Warren Stone and E. H. Harris were 
plaintiffs, during the pendency of which Wooters pur- 
chased the interest of Harris in the land in controversy, 
judgment was recovered by the plaintiffs therein for the 
land in controversy, and that in the spring of 1876 Woot- 
ers and the widow and heirs of Stone were put in posses- 
sion of the land in controversy by process issued under 
that judgment; that the suit in Houston county was con- 
tinued for the ** purpose of recovering the value of the hire, 
fruits or revenue of said land, as by said bond stipulated 
for, during the years 1873, 1874 and 1875, and up to the 
spring of 1876;” that Whitten had possession of the land 
during those years, paying rent to J. T. Smith, and that 
such possession Was permitted in consideration of the bond 
before referred to. 

It was further alleged that no part of the $2,000 ad- 
judged to Wooters and the Stones had ever been paid, and 
that Whitten and his sureties ‘*‘ did not have the value of 
the hire, fruits or revenues of said land forthcoming to 
abide the decision of the court, nor did he or they pay the 
value of such hire, fruits or revenues when said suit was 
decided against him, as they had bound themselves to do; 
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and they alleged that by the breach of the bond they were 
damaged in the sum of $2,000, the alleged value of the 
hire, fruits and revenues.” 

It further alleged that a claim was duly authenticated 
and presented to the administrator of Smith’s estate on 
the 26th day of April, 1881, for the sum of $2,000, based 
on the bond, judgment and facts stated in the petition, 
and that the same was rejected; the claim as presented 
consisted of an account made out in favor of Wooters and 
the widow and children of Warren Stone, deceased, against 
the estate of J. T. Smith, and was as follows: 

‘ April 13, 1881. 
‘**Estate of John T. Smith, J. B. Smith, administrator, 

Dr., to J. C. Wooters, Malvina D. Stone, executrix of 

Warren Stone, deceased, William Garrett Stone, War- 

ren Stone, Jr., Amanda E. Butts and her husband, John 

F. Butts. 

“To value of fruits and revenues of part of John Durst 
grant of land in Houston county, known as Pickens 
place, formerly occupied by B. M. Whitten and seques- 
trated by said Wooters e¢ als., and replevied by said Whit- 
ten with said John T. Smith and William Johnson as 
sureties, and judgment was afterwards rendered against 
said Whitten for value of said fruits and revenues, and 
reference is made to the bond signed by said Whitten, 
Smith and Johnson and to certified copy of such judgment 
hereto attached and marked exhibit A and B, and made 
the basis of this claim: said bond of date 17th November, 
1873, for the sum of $3,000, and copyof said judgment of 
date March 16, 1880, for $2,000; such fruits and revenues 
of value of $2,000.” Copies of the bond and judgment 
were attached to the claim, which was sworn to by Woot- 
ers, and all of said papers were made a part of the 
petition. 

The judgment made a part of the claim purported to 
be against Whitten as principal and Smith and Johnson 
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as sureties, which was the original judgment as rendered, 
and as it stood before the motion to arrest the same as to 
the sureties was made and sustained; it purported to be 
rendered upon the bond executed by Whitten and his 
sureties, and for the value of the use and occupation of 
the land. 

The petition alleged that pending the suit the Stones 
transferred their interest in the claims therein asserted to 
W. A. Stewart, and that they thereafter prosecuted the 
suit for his benefit, by which he became the owner of the 
judgment bond and claim, and that since the presentation 
of the claim to the administrator of Smith’s estate said 
Stewart had transferred all of hisclaim to plaintiff Brown. 

The prayer was for the establishment of the claim 
againss Smith’s estate; for revival of judgment against 
Whitten, no execution having been issued against him 
Within one year after the judgment was rendered; and if 
the condition of the bond could not be enforced, that they 
have *‘ judgment for the sum of &3,000, the amount of the 
obligation, interest and cost.” 

To the petition the defendant Smith answered: 

ist. By general demurrer. 

Yd. Special demurrer, based upon the fact that the suit 
was not brought m the name of the persons in whose 
name it Was-mace out and presented, nor upon such a 
judgment as that presented to the administrator for 
allowance. 

3d. Special demurrer, which set up the insufficiency of 
the bond either as a statutory or common law obligation, 
and the statute of limitations. 

4th. Special demurrer, setting wp the merger of the 
bond in the judgment rendered thereon against Whitten 
alone. 

The special demurrer, which set up the merger of the 
bond, was sustained, and all others were overruled, to 
which the defencant excepted; after which plaintiffs 
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filed a trial amendment, in which they alleged that the 
judgment rendered against Whitten and his sureties 
on the bond was arrested as to the sureties on the 20th 
of March, 1880; and that the judgment rendered as to 
Whitten was left ni full force, and that it had never been 
paid; that no statutory judgment existed upon the bond, 
and that plaintiff never sought to enforce the bond 
otherwise than by this suit, believing that the same could 
not be enforced by summary judgment as a statutory 
bond; that Whitten was insolvent, and that neither he 
nor his sureties were parties to the suit in the circuit 
court of the United States under which possession of the 
bond was obtained in the spring of 1876 

To this amendment the defendant filed a general and 
special demurrer, the last of which set up the merger of 
the bond by the judgment rendered against Whitten. 

The demurrers were sustained and the cause was dis- 
missed. The record does not show that Whitten was 
served with citation in this cause, nor that he appeared. 

The first assignment of error in substance is that the 
court erred in sustaining the special demurrer which set 
up the merger of the bond by judgment rendered against 
Whitten. 

It is a well recognized rule of the common law that a 
judgment against one of several joint contractors merges 
the contract, and thereby defeats an action thereon 
against the other parties thereto. Mason v. Eldred ef al., 
6 Wall, 234; Freeman on Judgments, 231. 

If this be the rule in this state, the action of the 
court below, in so far as it sustained the demurrer which 
went to this point, is not error; for, although it is not 
contended here that the bond made the basis of this suit 
is such a statutory bond that a summary judgment might 
have been taken thereon against the sureties of Whit- 
ten — and that it is not such a bond is certainly true, — for 
the plaintiffs in the cause of Wooters and Stone against 
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Whitten, upon the trial thereof, asked and obtained a 
f judgment against Whitten upon that bond. 

The sureties Smith and Johnson were not parties to 
that suit: the bond which they had executed not being 
such as was provided by the statute for replevying real 
estate, no judgment could have been rendered against 
them, and they certainly do not stand in a more favor- 
able attitude than they would if the suit had been 
lirectly upon the bond and they had not been served. In 
such case a discontinuance as to them would not have 
been a bar toa subsequent suit against them upon the 
bond under the statute then and now in force. R.S., 1256. 

As was said by Hemphill, C. J., in Forbes v. Davis, 1s 
Tex., 274, ‘* This section recognizes the right of a 
plaintiff to enter a nolle prosequi as to defendants not 
served in all suits, no matter whether they be in tort or 
contract, or Whether the obligation be joint and on which 
all the obligees must at common law be sued jointly, and 
there must be a joint judgment, or joint and several, and 
in Which the suit, though joint. might have been several. 
All distinctions of this character, and the laws arising 
upon them, are disregarded and swept away by the stat- 
ute; and the only test of the right of the plaintiff to dis- 
continue as to some of the defendants is whether they 
have or have not been cited in conformity with law.” 

Such being the rule in cases in which defendants have 
been joined in the suit and not cited, the same must be 
applied in a case in which some parties who might have 
been made parties were not joined. The object of the 
statute was to abolish the common law rule, and such 
parties as are only liable as indorsers, guarantors, sure- 
ties, or drawers of accepted bills, are protected from the 
operation of the rule thus established by arts. 1257, 125s, 
1259, R. 8. 

Similar statutes exist in several of the other states, and 
their effect has been held to abolish the common law rule 
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relied upon in this cause. Freeman on Judgments, 43, 
44, 233, and authorities cited. It was error in the court 
to sustain the special demurrer now under consideration, 
and must lead to a reversal of the judgment, unless it 
appears that the sustaining of the general demurrer filed 
to plaintiffs’ pleadings as amended was correct, or unless 
the court overruled special demurrers going to the founda- 
tion of the action which ought to have been sustained. 

The remaining assignment of error by plaintiffs is that 
the court erred in sustaining exceptions to the trial 
amendment and dismissing the cause. 

The appellee filed cross assignments of error, all of 
which are based upon the action of the court in over- 
ruling his special demurrers. All of these assignments 
will be considered together, so far as necessary. 

Did the court err in holding in effect that the bond sued 
upon, while not good as a statutory bond, was good as a 
common law obligation? That the bond is not a good 
statutory bond, under the decisions of this court, is not 
an open question; and to be good as a common law bond, 
it must have all the requisites of such a bond, and be free 
from coercion or oppression under the color of office. 

If a bond such as is required by the statute had been 
executed, the same would have been binding upon the 
parties thereto and upon those intended to be secured 
thereby, under and by force of the statute, which de- 
clares that such a bond may be given, and that the same 
shall be valid, notwithstanding it is wanting in the mutual 
assent of the parties. . 

In such case the officer taking the bond, is authorized 
by the law to make the contract with the party executing 
the bond, and in such case he is made in a restricted 
sense the agent of the beneficiary; but this power con- 
ferred by the statute upon the officer is a power to doa 
certain thing in a certain way, and the officer takes no 
power thereunder by implication to do anything other 
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than the statute empowers him to do; hence, in taking 
the bond sued upon in this case, he was not in any legal 
sense the agent of the beneficiaries intended; they were 
not bound thereby, and could have presented to the officer 
a proper replevin bond, the defendant in the suit having 
failed so to do, and they would then have been entitled to 
the possession of the property, and the court upon proper 
application would, have enforced the delivery; or they 
could have looked to the officer who had improperly 
parted with the possession for the reasonable value of the 
rents. 

To sustain the bond as a common law bond, it must 
appear in substance that the persons now seeking to 
enforce the same, or those persons with whom they are 
in privity, agreed and consented to the contract evidenced 
thereby with the makers thereof. There isno such agree- 
ment set up in the pleadings in this case, and the case is 
made to stand nakedly upon the agreement, evidenced by 
the bond, made between the officer and the makers; this 
is not sufficient in a contract which the law has not em- 
powered the officer to make. 

Although the officer was not authorized to make the 
contract, the parties to be benefited thereby might have 
ratified the same at any time prior to the death of the 
sureties; but there is no averment in the pleadings that 
they ever did so. Thestrongest averment in that direction 
is that which alleges that, in consideration of the bond, 
the ofticer delivered the possession of the property to 
Whitten, and that he was permitted to keep the same for 
the vears 1873, 1874 and 1875. These averments, taken 
with others, instead of evidencing the assent of the bene- 
ficiaries or their assignees to the contract evidenced by 
the bond, go far to repudiate any such assent. 

The parties are presumed to have acted in accordance 
with their own views as to the binding force and effect 
of the bond upon them, and when viewed in the light 
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of their conduct as alleged, there seems to be but little 
doubt that neither the original beneficiaries, nor their 
assigns, regarded the bond as binding upon them nor 
assented thereto at any time prior to the death of the 
sureties, but upon the contrary, the averments of the 
petition show very clearly that they repudiated it. 
Parties intending to ratify and adopt a contract must 
ratify it as an entirety (Story on Contracts, 164; 1 Wait’s 
Actions, 233, and authorities cited), and this must be 
done while the other party thereto is living; for it only 
becomes the contract of the parties, if not originally 
binding, when so ratified. The mindsof the parties must 
meet at the time of the ratification; but when ratified 
the contract will relate back. 
The bond, if valid, evidenced t 
to hold possession of the land until the termination of the 
suit in which it was given: it was executed November 


J 
i 


hat Whitten was entitled 


} 


17, 1873, and the suit did not terminate until the isth of 
November, 1880; yet in the spring of 1876, under the 
judgment rendered in the circuit court of the United 
States, to which neither Whitten nor his sureties wer 
parties, he, at the instance of the plaintiffs, or those 
under whom they claim, was deprived of the possession 
of the land to which he would have been entitled unde: 
the bond, had it been recognized as a binding agreement 
between them. 

No stronger evidence of a repudiation of the bond 
could be averred than that found in the record, which 
shows that in so far as the contraet imposed obligations 
upon the plaintiffs it was disregarded. 

A party cannot, as it has been well said, ** blow hot and 
cold;” he must adopt the whole transaction or refuse the 
whole; he must assume the obligations imposed or he 
cannot claim the benefits. 

This rule is universal, and commends itself to every fair 
mind. If Whitten had been permitted to have the full 
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benefit of the contract, the consent of the appellants to 
the contract upon proper averment might be presumed, 
and it is possible that in such case neither the sureties 
nor principal upon the bond,would be heard to deny its 
validity. 

Was the bond free from coercion under color of office ? 
It was invalid as a statutory bond because not the bond 
prescribed by law, and more onerous than the law re- 
quired. Has it such elements of coercion or oppression 
as require it to be pronounced invalid as a common law 
bond? If the property in controversy in the suit in 
which the bond was given belonged to the plaintiffs, it 
was their right to have the possession thereof. This 
right, however, as are all rights not natural, had a limita- 
tion imposed upon it by the law of the land, which in 
such imposition conferred upon the adverse party a right 
as clear, legal and perfect as is any other right not 
natural or absolute. 

The statute provides that, when suit is brought for 
land, it may be taken from the possession of a defendant 
by a writ of sequestration upon certain prescribed terms; 
but it further gives to a defendant the legal right to have 
the possession of the land pending litigation, if he will 
execute with sureties a bond, the conditions of which are 
fully set forth in plain words. 

It would seem that a bond given as a condition to be 
permitted to enjoy a right clearly given by law, de- 
manded by an officer who has possession of property 
which he has seized under process, ought not to be said 
to be a voluntary bond when more onerous than pre- 
scribed by law. 

While an officer so holding property may not have 
taken bond under such state of facts as would make the 
same void upon the ground of duress, if between parties 
contracting in their own right, yet the simple fact that 
an officer receives a bond more onerous than the law pre- 
VoL, LVI— 14 
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scribes ought to be taken, in the absence of an averment 
to the contrary, is evidence of the fact that he refused to 
deliver the property unless the bond given was executed. 
The taking of such a bond under such circumstances 
would be as to the maker coercion and oppression. 

Parties contracting in their own right may make such 
terms as they please, so they are not contrary to law; 
but an officer in the discharge of his official duties, who 
denies a legal right, even though the same be but a right 
given by statute, unless the party seeking the same will 
do more than the law requires, is a coercer and oppressor, 
through whose contracts no one ought to be permitted to 
claim rights. 

In the case of Johnson v. Erskine, 9 Tex., 10, the prin- 
ciple involved in this case was considered, and it was 
held that a bond given as a prerequisite to the pursuit of 
an occupation which the maker had the right to pursue 
without such bond, was invalid either as a statutory or 
common law bond. It will be hard to draw the distinc- 
tion between such a case and one in which a bond more 
onerous than the law demands is required as a prerequi- 
site to the enjoyment of a legal right. 

Adopting the language of that decision as fully as we 
can in its application to this case, we may say that under 
the statute the makers of the bond were neither legally 
nor morally bound to give the bond which was executed 
as a prerequisite to the possession of the property in con- 
troversy; and as they were required to give the bond in 
order to have the possession of the-property, the giving 
of it cannot well be said to have been voluntary. 

As was said in that case, ‘‘unless we felt very clear 
that the bond was valid as a voluntary common law 
bond, sound policy would forbid our sustaining it as 
such. Any latitude allowed to officers whose duty it is 
to take bonds, in departing from the terms required by 
the statute in the structure and framing the bond, will be 
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an encouragement to a further disregard and inattention 
to its requisitions.” 

The statute of limitations was interposed as a defense, 
and we are of the opinion should have been sustained, 
even if the bond had been originally good. The appel- 
lants exercised their right to have possession of the bond 
in the spring of 1876, under the judgment rendered in 
the circuit court of the United States, thus terminating 
Whitten’s possession of the land; they certainly thereby 
annulled the bond if it ever had a legal existence, and 
would have-been driven to a suit against Whitten and 
such of his defendants as may have been shown to be 
liable, based upon the possession of the land, without 
reference to the bond. 

More than five years passed after Whitten was dispos- 
sessed before the present suit was brought, and if the 
structure of the petition had been sufficient to sustain 
such a suit, the cause of action was certainly barred. It 
will not be necessary under the view we take of the case 
to examine the other questions raised by the demurrers. 

Although the court erred in sustaining the special de- 
murrer that was sustained, yet as it appears there were 
other exceptions which should have been sustained (if, in 
fact, the general demurrer filed after the amended _peti- 
tion was not sustained), which went to the foundation of 
the action, and which could not be obviated by amend- 


ment, the judgment must be affirmed. 
AFFIRMED. 


[Opinion delivered February 3, 1882. | 
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W. H. Bartey v. Hers or P. J. Wius. 
(Case No. 851.) 

1. DEED.— A deed was made to the heirs of A. B. and his wife, A. B. 
and wife then being alive. The consideration was paid by A. B. 
and wife, who sold it and executed a deed therefor to another. 
After their death their heirs conveyed the land toa third party, 
with a reservation that if A. B. had sold it in his life-time, then the 
deed of the heirs was without warranty. In a suit between parties 
claiming under the two conveyances, held, 

(1) The equitable title passed by the deed from A. B. 
(2) No interest in the land descended to the heirsof A. B., and 
none passed by their deed. 


Error from Montgomery. Tried below before the 
Hon. James Masterson. 

Suit in trespass to try title, brought by P. J. Willis 
against W. H. Bailey, for a tract of land in Montgomery 
county. The petition was filed February 27, 1873. Pend- 
ing the suit P. J. Willis died, and his heirs were made 
parties plaintiff. Both parties traced their titles to one 
James McCown, and it was admitted that his title was 
good. On the 3lst day of January, 1849, McCown, by 
his attorney in fact Alexander McCown, conveyed the 
land in dispute to the heirs of William H. Berkley and 
Mary Jane Berkley, by deed with general warranty, ac- 
knowledging the payment of the consideration ($150) by 
the heirs of William H. and Mary Jane Berkley. Will- 
iam H. and Mary Jane Berkley were husband and wife, 
were at that time living in the town of Montgomery, and 
engaged in teaching. They paid McCown for the land as 
follows: $50 in gold, which belonged to the wife, and the 
balance in a draft on the trustees of the school, for 
money which they had made by teaching. They had 
five children at the date of the deed,— Nelson, Nannie R., 
William W., Mary A. and Lucy A., and several born 
afterwards, to wit, Edmonia C., John C., George H. and 
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Maria. Nelson, the oldest son, was killed in the late war, 
and left no mother, wife or child. 

September 10, 1872, Berkley and wife (who were then 
living in Virginia), together with all their children, joined 
ina conveyance of this land to P. J. Willis. This deed 
was recorded in Montgomery on the 3d day of October 
following. ; 

Defendant claimed through a deed executed by the 
heirs of James McCown (by attorney in fact) on October 
l4, 1872. The consideration of this conveyance was fif- 
teen dollars paid by the grantee, and, after warranting 
the title against all persons claiming under the grantors, 
proceeds as follows: ‘‘ And it is here understood, that if 
our father has in his life-time in person, or by his agent 
A. McCown, sold and conveyed said land to any person 
or persons whomsoever, that we, nor either of us, do not 
warrant the title to said land against any such sale or con- 
veyance.” It is admitted that the defendant had actual 
notice of plaintiffs’ claim when he bought. 

The judge's charge was in substance as follows, to wit: 
‘**T instruct you that, in law, the deed from James Me- 
Cown, by attorney, to the heirs of William H. and Mary 
Jane Berkley, standing alone, passed no title, inasmuch 
as the undisputed evidence in the case shows that at that 
time (3ist January, 1849) both named grantees were 
alive,— therefore had no heirs; but you may look to the 
deed for description of the land so attempted to be con- 
veyed, and if the proof satisfy you that said Wm. H. 
and Mary Berkley did in fact purchase from James Mc- 
Cown, through his authorized agent, and paid for said 
land, then such payment of the price would pass an equi- 
table title to Wm. H. and Mary Berkley; and if the naked 
title remained in James McCown, it so remained in him 
as a trustee without interest for the benefit of the said 
purchasers. And if the proof further satisfy you that 
Wm. and Mary Berkley afterwards, for a valuable con- 
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sideration paid them by P. J. Willis, . . sold and 
conveyed the same land sued for, and if defendant, before 
he purchased the same, October 14, 1872, had notice that 
said James McCown . . had sold the same to Wm. 
and Mary Berkley, then defendant only took such title 
and right as James McCown had at that date; in other 
words, defendant would, under such circumstances, only 
stand in the shoes of the naked trustee. And if you so 
find the fact as to payment by Wm. and Mary Berkley, 
and notice by defendant of such fact, then find for plaint- 
iff. If, however, the proof does not show payment by 
Berkley and wife, and notice by defendant of such facts 
as ought to have put him as a prudent man on inquiry, 
then find for defendant.” 

Defendant asked a charge to the effect that if the jury 
believed, from the evidence, that Wm. H. and Mary Berk- 
ley were living at the date of the deed from James Mc- 
Cown to the heirs of Wm. H. and Mary Berkley, then 
the deed made by James McCown was and is void, as no 
one is heir to the living, and they will find for the 
defendant. 

This charge was refused. Verdict and judgment for 
plaintiffs, and motion for new trial overruled. When 
the deed from James McCown to the heirs of Wm. H. 
and Mary Berkley was offered in evidence, defendant ob- 
jected to it because, being made to the heirs of a living 
person, it was void. The objection was overruled and 
defendant excepted. 


John R. Peel, for plaintiff in error. 


N. H. & J. R. Davis, for defendant in error. 


Detany, J. Com. App.— The only question in this case 
may be stated thus: Did the title of the land in contro- 
versy pass out of James McCown by his conveyance to the 
heirs of Wm. H. and Mary Jane Berkley? Plaintiff in 
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error insists that the deed is void because it was made to 
the heirs of persons still living, and there can be no heir 
to a living person; that the title remained in James Mc- 
Cown, descended to his heirs, and passed by the convey- 
ance of October 14, 1872. The case is certainly an unusual 
one. Not only was the deed made to the heirs, but it re- 
cites a consideration paid by them, while the proof shows 
chat the contract was made by the parents, and that they 
paid the purchase money. 

What motive they may have had in taking a convey- 
ance to their heirs we have no means of ascertaining, and 
any attempt to account for it would be based upon conject- 
ure alone. Our opinion is, that by the conveyance of 
January 31, 1849, the equitable title at least passed from 
James MeCown, that no beneficial interest descended to his 
heirs, and that nothing passed to the plaintiff in error by 
the deed of October 14, 1872. Our conclusion is that the 
judgment ought to be affirmed. 

AFFIRMED. 

[Opinion delivered February 6, 1882.] 





JAMES Ropinson Vv. Virainra E. Biack. 
(Case No. 793.) 


1. NECESSARY PARTIES.— When a vendor holding a mere equitable lien 
for purchase money seeks to enforce his lien against the vendee, a 
subsequent purchaser holding a deed for the land, and in possession 
thereof, is a necessary party. 

2. SamME.— But if neither the party in possession or his vendor had 
more than a mere equity, and the party in possession was charged 
with notice by the recitals of the deed under which he claims that 
the purchase money notes had not been paid, such party in posses- 
sion is not a necessary party to proceedings to foreclose. 


APPEAL from Freestone. ‘l'ried below before the Hon. 
D. M. Prendergast. 
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Suit in trespass to try title by James Robinson against 
Virginia E. Black, to recover a tract of land in Freestone 
county. The petition was filed March 1, 1876. April 7, 
1876, defendant answered by a general demurrer and a 
plea of ‘‘ not guilty.” October 17, 1876, C. L. Watson ap- 
peared and made himself a party defendant, alleging that 
Virginia Black was his tenant, and adopting her answer. 

It was admitted on the trial that both parties claimed 
under one Harris Bishop as a common source of title, and 
that defendant was in possession when the suit was 
brought. 

The title of appellant was as follows: 

1st. Deed from Bishop to 8S. P. Hendrix and F. E. 
Hendrix, his wife, dated October 31, 1874, filed for record 
December 13, 1875, and recorded January 6, 1876, for the 
land in controversy. 

2d. Deed from $. P. Hendrix and wife to plaintiff, 
dated November 30, 1875, filed for record December 13, 
1875, and recorded January 6, 1876. 

Appellee introduced a deed from Frank M. Anderson 
and M. H. Anderson for the land in controversy, dated 
September 7, 1872, to Harris Bishop. This deed recited 
that it was made in consideration of four promissory notes 
executed by Bishop to F. M. Anderson, as follows: First 
note, for $107.30, due January 1, 1873; second note, for 
$102.50, due January 1, 1873; third note, for $300, due 
March 1, 1874; fourth note, for $100, due March 1, 1875. 
An express lien was retained in the deed to secure the 
payment of these notes. 

It appears that Anderson transferred the third note to 
the firm of De Borde & Karner, and the fourth to one 
Self. Self and the firm of De Borde & Karner insti- 
tuted suits on their respective notes in the district court 
of Freestone county against Bishop, and on the same day 
(August 4, 1875) recovered judgments against him upon 
the notes and foreclosing the vendor’s lien. September 9, 
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1875, an order of sale was issued upon these two judg- 
ments and delivered to the sheriff of Freestone county, 
who was James Robinson, the plaintiff in this suit. Octo- 
ber 5, 1875, C. L. Watson, the landlord of defendant, 
bought the land at the sheriff’s sale, and received the sher- 
iff’s deed on the following day. This deed was acknowl- 
edged by the sheriff on the 7th and recorded on the 10th 
of December, 1875. 

Plaintiff objected to the introduction of the sheriff’s 
deed on the ground that, when the suits above mentioned 
were instituted against Bishop, Hendrix and wife, the 
vendors of plaintiff, were in possession of the land under 
a deed from Bishop, and were not made parties. The ob- 
jection was overruled and plaintiff excepted. Judgment 
for appellant. 


Theo. G. Jones and W. B. Robinson, for appellant. 

I. Plaintiff's vendors were not bound by the decrees 
foreclosing the vendor's lien against Bishop (Hall v. Hall, 
11 Tex., 547; Buchanan v. Monroe, 22 Tex., 543; Mills v. 
Traylor, 30 Tex., 11); and Watson could not, under his 
deed from the sheriff, have maintained trespass to try 
title against them. Carter ef al. v. Attaway, Tyler term, 
1876. 

II. If Watson could not, under his deed from the sher- 
iff, have maintained trespass to try title against plaintiff’s 
vendors, it is not perceived upon what principle he could 
take possession of the land ejecting plaintiff, and hold it 
against him by virtue of such title, and under no other 
plea than that of not guilty. 


Bradley & Kirven and Likens & Stewart, for appellees. 


DeLany, J. Com. App.— There are three assignments 
of error in this case, but they present only one question 
for our determination. Plaintiff in error contends that 
as his vendors, Hendrix and wife, were in possession of 
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the land in dispute and holding a deed for the same when 
proceedings were instituted in the two cases of De Borde 
& Karner v. Bishop, and Self v. Bishop, and were not 
made parties to those proceedings, they were not affected 
by the judgments rendered therein. This is certainly the 
rule when a mortgagee seeks to enforce his mortgage 
against the mortgagor, or a vendor holding a mere equi- 
table lien for the purchase money brings suit against his 
vendee. In each of these cases asubsequent vendee is a 
necessary party; for in neither case does the plaintiff 
hold the legal title. This rule is so well established that 
we need not cite authorities to support it. 

But the case before us does not fall within this rule. 
Plaintiff in error did not have the legal title. Neither he 
nor his vendors had anything more than an equity. 
They had notice by the recitals of the deed under which 
they claimed that the purchase money had not been paid. 

This case resembles very much the case of Ufford v. 
Wells, 52 Tex., 612. But the two cases are not exactly 
alike in every particular. In Ufford v. Wells the suit for 
foreclosure was brought by the vendor and the land was 
bought by him at the sale. In his deed to the vendee he 
had reserved a lien to secure the payment of the pur- - 
chase money. But before he brought his foreclosure suit 
his vendee had sold the land and the purchaser had put his 
deed upon record. In an action of trespass to try title by 
the heirs of Wells against a subsequent purchaser of the 
land, it was held that the defendant could not protect 
himself upon the ground that the purchaser from the 
original vendee had not been made a party to the fore- 
closure suit. In the case before us, the suit to foreclose 
was not brought by the vendor, nor was the land bought 
by him at the sale made under the decree. The fore- 
closure suits were brought by assignees of the purchase 
money notes, and at the sale the Jand was bought by a 
stranger, viz., C. L. Watson, the landlord of defendant 
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in error. It is unnecessary for us to inquire in this 
case where the legal title was after the transfer of the 
purchase money notes. Whoever may have had it, it is 
certain that plaintiff in error did not. We have the case, 
then, of a plaintiff who has only a mere equity bringing 
trespass to try title against a defendant in possession, 
whose equities are, to say the least, equal to his own. 
We think the judgment should be affirmed. 


AFFIRMED. 
[Opinion delivered February 6, 1882. 





Henry SEELIGSON V. THE TAYLOR COMPRESS COMPANY. 
(Case No. 1433.) 


1, COMPRESS AND STORAGE COMPANY, CONTRACT WITH.— If a corporation 
whose business is the storing and compressing of cotton specifies 
its rates of charges and gives notice to a customer in advance, and 
the latter afterwards makes use of its warehouse, he thereby 
assents to the proposed charges, and cannot refuse to pay them 
upon the ground that they are more than is reasonable or customary. 

. SAME— GENERAL PROTEST — NECESSITY.— The above proposition is 
true, notwithstanding a general protest against the rates charged, 
and notwithstanding the fact that this and similar companies 
afforded the only place for storage, and it was, to that extent, a 
case of necessity for the plaintiff. 

SaAME— ENFORCEABLE WHEN.— Where cotton is stored, the rates 
being so much in case it is both stored and compressed, but in case 
of its removal uncompressed a certain additional charge for stor- 
age, the contract is supported by a valid consideration, and en- 
forceable. 

4, CHARTER, EFFECT OF ON TERMS.— A corporation chartered to store 
and compress cotton is under no obligation, by reason of its charter 
or otherwise, to store cotton not designed to be compressed on the 
same terms as cotton designed to be both stored and compressed. 

5. PUBLIC POLICY, CONTRACTS NOT AGAINST.— Such a contract as that 
above referred to is not against public policy. In the absence of 
legislation to that effect, parties, the character of whose business 
does not subject their property and services to public use, do not 
do so by combining, though enabled thereby to exact unreasonable 


ch ; for the services rendered. 
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APPEAL from Galveston. Tried below before the Hon. 
William H. Stewart. 

The following was the agreed statement of the points 
under rule 59: 

Seeligson; who was plaintiff in the court below at the 
time of the institution of this suit and at the dates here- 
inafter named, was a cotton factor and commission mer- 
chant, and as such doing business in the city and county 
of Galveston. . The Taylor Compress Company was a 
private corporation, duly chartered as such, ‘‘for the 
purpose of receiving, storing, compressing, bailing, pick- 
ing and manufacturing cotton, wool, hides and other 
produce. Seeligson was the bona fide owner of fifty bales 
of cotton, marked I. N. G., of the value of $2,000, then 
in the possession of the Taylor Compress Company, 
having been sent to the warehouse of said company in 
the usual course of business, for storage, on account of 
Seeligson. On the 28th day of October, A. D. 1881, 
Seeligson, being desirous of resuming the possession of 
said cotton for the purpose of the shipment of the same 
toa foreign market, and having engaged freight room 
therefor, by written order on appellee requested and 
directed the delivery of fifty bales of the said cotton to 
J. Moller & Co., as agents for the steamship Capri, for 
shipment, as aforesaid, uncompressed. 

Appellee refused to deliver the cotton unless the sum 
of thirty cents per bale was paid for each bale of cotton 
before the same was removed from the warehouse, claim- 
ing a lien on and the right to hold the cotton for this 
charge. The cotton had not been compressed, and no 
other service had been rendered to or performed for or on 
account of the same, except drayage, sampling and 
storage — all of which is embraced under the charge of 
storage, and for which services a charge of forty cents 
was made by appellee — this being their regular charge 
for that service. Appellant tendered this sum of forty 
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cents per bale when demanding the cotton; the same was 
refused and delivery of the cotton refused; plaintiff then, 
on the 9th day of November, A. D. 1881, filed his suit 
sequestering the cotton. 

Appellee claimed the right to this charge of thirty cents 
against the cotton under its rules and regulations estab- 
lishing the following tariff of charges, adopted by the 
company on the 10th day of September, A. D. 1881: 


EXHIBIT A. 
SEPTEMBER 10, 1881. 


THIS TARIFF WILL BE IN FORCE UNTIL FURTHER NOTICE, 


* Consignee’s Charges. 
Per bale. 
Drayage, sampling and storage, per month or part of month...... 40 
Storage for each additional month or part of month.............. - 15 
On all rejections for exten BOO. ...o06 cs csccccccesicccsccesoveeses 15 
Cotton, if ordered for reweighing, resampling or reclassing, will be 
Ce IN ok occa bo ow ndns ws aaeenens sone tckeeaheeks 15 


‘otton removed, uncompressed, to other presses or places, in addi- 
as ere 30 
No allowance to be made to factors sampling their own cotton. 


Charges to Shippers. 
Per bale. 
Drayage to any place in city limits, when furnished by the press .. 12 
Cotton classed, class-marked, ship-marked or weighed will be 
charged for yardage and labor, if shipped within six days....... 18 
If not removed within six days after classing, ship-marking or 
weighing, there will be charged for yardage and labor (with the 





privilege of thirty days’ storage) an additional sum of......... oe 25 
IIE 6 0:014:5.4:505 006500 te 8d renee esieer bas eaenes eet eebenensd 5 
\rranging for reclassing, weighing or remarking (including labor 

Oma YORRRBS). 0.0.00 secceseccecs so seccccgnocsscecsovecsesecses 15 

‘otton delivered uncompressed will be GUADBOE 20.00 cnscedsrecceees 30 


Ties taken off for inspection, bagging cut or torn by reweighers or 
brokers, will be charged: 
For a patch...... Sd eeererdegecbene Cehked oRneteesesnesenas - I 
POP OB DONG 2 ncn 06506 cesbcevecsesnse rcs: » oenenemreee oeeessense 


These regulations were known to appellant at the time 
if the delivery of the cotton, but he had never agreed to 
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this charge and had always protested against it. Appellee 
does not claim to have rendered any actual service to, or 
to have incurred any expense for or on account of this 
cotton, other than that embraced in the charge of forty 
cents as storage; but bases its claim on appellant's having 
sent his cotton to the company’s warehouse, knowing 
these charges were demanded. There are, and on the 
28th day of October were, no public warehouses, or other 
warehouses, for the accommodation and storage of the 
cotton shipped to and received in the city and port of 
Galveston other than those owned and controlled by the 
cotton or compress companies, located and operated in 
said city — being five in number. All cotton is}; immedi- 
ately on its arrival in Galveston, sent to one of the ware- 
houses of one of said companies, for the reason that 
there is no other place for the storage of the same. Each 
and all of said companies, since the 10th day of Septem- 
ber, A. D. 1881, demanded the same charge of thirty 
cents per bale on all cotton delivered to them. Prior to 
this it had not been customary to make this charge by the 
Taylor Compress Company, though the other presses had 
previously demanded same. Appellant had been the 
president of the Taylor press for three years, and it had 
prior to this been their uniform practice not to demand 
this charge. 

About half a million bales of cotton are annually re- 
ceived in the city and port of Galveston. ‘ 

A jury was waived and cause submitted to the court, 
the Hon. Wm. H. Stewart, judge of the district court of 
Galveston county, who gave judgment for the defendant 
for the sum of $15, the amount by them claimed on their 
plea in reconvention, on account of the charge of thirty 
cents per bale claimed on the fifty bales of cotton, and 
judgment for the plaintiff for the value of the cotton, 
to wit, $2,000. 

From this judgment Henry Seeligson appeals, and the 
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following questions of law are now by agreement respect- 
fully submitted to this court for its decision: 

Ist. Did the sending of the cotton in question to the 
warehouse, by appellant, under the particular circum- 
stances of this case, to wit, under protest as to this 
charge of thirty cents, in the ordinary course of busi- 
ness, and as a matter of necessity, there being no other 
place to store the same, create an implied contract or any 
contract to pay this charge ? 

2d. If the circumstances of the delivery of this cotton 
were sufficient to create such a contract, can the same be 
enforced against appellant ? 

3d. Was not appellee, under its charter, a warehouse- 
man as well as, and in addition to and independent of, its 
business of compressing of cotton, and was not this cot- 
ton under the facts delivered to it in its capacity as ware- 
houseman ? 

4th. Is not such a contract in restraint of trade and 
void as against public policy ? 


Wheeler & Rhodes, for appellant. 

I. That the receiving of the cotton by appellee under 
the peculiar circumstances of this case, to wit, under 
their charter and in their capacity as warehousemen as 
well as compressors of cotton, under the protest of ap- 
pellant as to this particular charge, as a matter of neces- 
sity, there being no other place of storage, the custom of 
appellee having been heretofore not to make this charge, 
the same being a contingent charge arising only in the 
removal of the cotton uncompressed, did not create an . 
implied contract to pay this particular charge, for the fol- 
lowing reasons, to wit: 

1st. Because the same was incomplete, wanting in 
privity and that mutual assent necessary to create a 
contract. 
2d. These circumstances did not constitute an implied 




















224 SEELIGSON Vv. TAYLoR Comp. Co. [Galveston Term, 





Argument for the appellant. 





contract, because contrary to the course of dealing be- 
tween the parties. 

3d. Appellee, under its charter, was warehouseman and 
manufacturer as well as compressor of cotton, and this 
claim is in violation of its undertaking and duty as ware- 
houseman. 

4th. This charge of thirty cents per bale was not in the 
minds of both of these parties at the time of the delivery 
of the cotton, for the reason that the condition upon 
which, under the tariff, this charge would attach, was 
only upon its removal before compressing, which would 
not occur in the ordinary course of business. 

5th. Unreasonable and unjust. In support of this 
proposition we beg to refer to Blackstone, vol. 2, p. 443; 
1 Chitty on Contracts (9th English ed.), p. 80, note (S). 
For case in point see 14 Me., p. 10, referred to in notes of 
Chitty; Romaley v. Leland, 6 Rob. (N. Y.), 367; 1 Hill- 
iard on Contracts, p. 13, sec. 18, and cases cited same 
page, 52; 1 Pars. on Contracts, pp. 475, 476. Without 
further particular reference to authorities, we invoke the 
law of contracts as laid down in the books and univer- 
sally accepted by the profession. 

II. If the circumstances of the delivery of the cotton 
were insufficient, and such originally as to create an im- 
plied contract, the same was a nudum pactum, absolutely 
void for the want of any consideration. In support of 
this proposition we submit the following points and au- 
thorities: ‘‘ A consideration of some sort or another is so 
absolutely necessary to the forming of a contract, that a 
nudum pactum, or agreement to do or pay anything on 
one side, without any compensation on the other, is 
totally void in law, and a man cannot be compelled to 
perform it.” Broom’s Legal Maxims, p. 472. A valid, 
sufficient consideration is of the very essence of every 
contract. The whole law of implied contracts is bot- 
tomed upon services rendered, work performed, value re- 
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ceived, a consideration; it is from this consideration the 
law implies a contract, a promise to pay. But when the 
consideration is wanting, out of what material shall we 
construct the implied contract? 1 Pars. on Contracts, 
p. 427; 1 Hilliard on Contracts, p. 52, a full discussion of 
the law of implied contracts; 1 Chitty on Contracts, p. 2 

III. Appellee, in fact, and as a matter of law, under its 
charter, was a warehouseman in addition to and independ- 
ent of its business of compressing cotton. Therefore the 
delivery. of this cotton ‘‘ for storage for account of appel- 
lant,” was not necessarily for the further purpose of its 
compression, no more so than for its picking or manufact- 
ure, and such delivery establishes no other or further 
relation as between that cotton and appellee’s than that of 
warehouseman. Why not demand $1,000 per bale if 
removed uncompressed, unmanufactured, or burnt before 
either ? And if so, what court would enforce the demand ? 
Such an unreasonable regulation, no matter how adopted, 
or how notorious, would by any court of any civilized 
country be held bad, and void as in violation of the fun- 
damental principles of common rights, and as dangerously 
interfering with the rights of individuals and the public. 

IV. Such a contract would be in restraint of trade and 
void as against public policy. In support of this proposi 
tion we submit the following points and authorities: 2 
Pars. on Contracts, p. 753, and case cited in note (C). 
Nor is it necessary for the application of this rule that the 
restraint shall be injurious to the public; it is sufficient if 
it be unreasonable as between the parties. 1 Hilliard on 
‘ontracts, p. 369, § 59; 2 Chitty on Contracts (9th Eng- 
ish ed.), p. 987; 1 Potter on Corporations, sec. 32, pp. 
55-57; 2 Potter, p. 921, cases cited in note (G); Angell 
& Ames on Corporations, secs. 335, 347; Grant on Cor- 
porations, 35. 


( 
I 


Ballinger, Jack & Mott, for appellee. 
VoL. LVI—15 
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GOULD, CHIEF JUSTICE.— Responding to the questions 
submitted for our decision, we say: 

1. That the sending of the cotton in question to the 
warehouse of appellant did amount to a contract to pay 
the charge of thirty cents before removal of the cotton 
uncompressed; and that this is so notwithstanding appel- 
lant had always protested against that charge, and al- 
though appellant sent his cotton there for storage in the 
ordinary course of business, and although, save this and 
other like warehouses carried on by compress companies 
making like charges, there was no other place for the 
storage of cotton, and it was, to that extent, a matter of 
necessity to send it to one of those warehouses. Most of 
the points suggested by counsel for appellant under this 
head are settled in the case of Southern Steamship Co. v. 
Sparks, 22 Tex., 659. The court say: ‘‘ If a tavern-keeper, 
warehouseman or wharfinger specifies his rates of charge, 
and gives notice to a customer in advance, and the latter 
afterwards puts up at his tavern, or makes use of his 
warehouse or wharf, he thereby assents to the proposed 
charges, and cannot refuse to pay them, upon the ground 
that they are more than is reasonable or customary. By 
the use of the wharf, after notice of plaintiff's rates of 
charges, the defendants impliedly contracted to pay them, 
and they cannot now disaffirm their contract.” 

2. That contract could be enforced, being supported by 
a valid consideration, viz., the same consideration which 
supported the charge of forty cents. The contract in ef- 
fect was, that, if the cotton was removed uncompressed, 
the charge for storage should be increased thirty cents. 

3. Under its charter, appellee rightfully carried on the 
business of warehouseman, only in connection with, and 
as an adjunct to, its main business of compressing cotton, 
and the cotton was delivered to it, not exclusively in its 
capacity as a warehouseman, but also in its capacity as a 
compress company, and subject to its known and uniform 
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charges. The compress company was under no obligation, 
by reason of its charter or otherwise, to store cotton not 
‘ designed to be compressed on the same terms as cotton 
designed to be both stored and compressed. 

4. Such a contract is not in restraint of trade, or void 
as against public policy. This question was settled in 
the case of Ladd v. The 8. C. P. & M. Co., 53 Tex., 172. 
In that case it was held that ‘‘the business of warehous- 
ing and compressing cotton is free to every one who 
wishes to engage in it. Also held that, ‘‘in the absence 
of legislation to that effect, a party who has not sub- 
jected his property and services to public use by the char- 
acter of the business in which he is engaged, does not do 
so by reason cf combination with others in a like busi- 
ness, though he is enabled thereby to exact from those 
who employ him unreasonable and extortionate charges 
for the services rendered.” To our minds these propo- 
sitions constitute a conclusive and satisfactory answer to 
the claim that the contract was against public policy. 

The circumstances under which Seeligson sent his cot- 
ton to appellee’s warehouse do not justify the inference 
that he sent it there otherwise than voluntarily. The 
necessity under which he labored amounted to no more 
than this: that he found it to his interest to store his 
cotton in a warehouse provided for that purpose; and no 
such storage was to be had on better terms than those 
offered by appellee. 

His general protest against such charges for cotton de- 
livered uncompressed did not weaken the inference that 
he sent this cotton to be stored on the usual and well- 
known terms on which alone appellee was willing to 
receive it. It does not appear that those terms were 
unreasonable; but even if they were, having assented to 
them by his acts, he could not afterwards repudiate his 
contract. 22 Tex., supra. 

Like one who receives and stores seed cotton at his gin 
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house for the purpose of ginning it and packing it in 
bales, the storage of the seed cotton in the gin house and 
of the lint cotton in the lint room, being but necessary 
and subordinate incidents to the main business, so here, 
the storage provided for cotton was designed to be used 
primarily in connection with the business of compressing, 
and to promote the success of that business. The owner 
of the gin house and ordinary cotton press can afford to 
charge less in proportion where he stores, gins and bales, 
than he could if called on to store seed cotton alone, or 
to gin it and store the lint. Having prepared himself 
with facilities for changing the seed cotton into lint cot- 
ton in bales, he might reasonably regulate his charges so 
as to discourage the use of his gin house as a mere store- 
house for cotton. His interest requires him to give the 
preference to customers who wish their cotton stored for 


the purpose of being ginned and baled. The compress 
company but exercises a similar privilege when it adds 
to its charge for storage where cotton is delivered un- 
compressed. Itis not a charge for compressing not done, 
but is an additional charge for storage; because when 
called on to furnish nothing more than storage, their in- 
terest is to add to their ordinary charge therefor, so as to 


encourage customers who wish to use both their ware- 
house and their compress. We regard the questions 
raised in this case as settled in the case of Southern 
Steamship Company v. Sparks (22 Tex.), and Ladd v. 
8S. C. P. & M. Co., 53 Tex., 172; and in accordance with 
the principles laid down in those cases the judgment is 
affirmed. . 
AFFIRMED. 
[Opinion delivered February 7, 1882. } 
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Emma AND A. B. Brown v. JOHN MCCONNELL ET AL. 
(Case No. 1288.) 


1. Powers — ExecuTors.— It is not necessary to the validity of a deed 
of an executrix, who is authorized by the will to convey property 
only when advised so to do by other persons named in the will, and 
for the payment of debts, that the consent of the executory ad- 
visors appear on the face of the deed. It may be proved by parol; 
and when with their consent the sale was made to pay debts, the 
equitable title vests in the purchaser. The heirs have no such 

vested right in the homestead as would invalidate a sale of it by 

the widow, executrix, under such circumstances. 


APPEAL from Houston. Tried below before the Hon. 
W. D. Wood. 

Suit in trespass to try title, brought by Emma Brown, 
joined by her husband, A. B. Brown, against John Mc- 
Connell ef a/., plaintiffs claiming title through heirship of 


Emma Brown from Isaac Adair. Defendants resisted on 
ground of purchase from Mrs. A. L. Adair, widow and 
executrix of Isaac Adair, under their plea of not guilty. 
The will of Isaac Adair authorized Mrs. Adair to sell 
property of his estate to pay debts of the estate, or main- 
tain herself and children, but it required that she should 
have the advice and consent of John Murchison, Wm. M. 
Taylor and John T. Smith before she transferred real 
estate. Verdict and judgment for defendants. 

The deed from Mrs. Adair to Burnett was written by 
Taylor, an executory advisor under the will, who said he 
approved the sale. 

The will made the advice and consent of a majority of 
the executory advisors necessary to enable Mrs. Adair to 
transfer property. The court allowed the defendants 
to show verbally Taylor’s consent. Smith, one of the ad- 
visors under the will, was the father of the executrix, and 
assisted her in negotiating the sale. 

Plaintiff asked a charge to the effect that, if the prop- 
erty in controversy was the homestead of Isaac Adair, it 
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was not legally bound for the debts of his estate, and his 

executrix could not be forced to sell it to pay such debts; 

and the provision of the will for the sale of property to 

pay his debts would not legally apply to the homestead. 
Verdict and judgment for defendants. 


Earle Adams, for appellants. 

I. The court erred in admitting the testimony offered 
by defendants of the sayings of Wm. M. Taylor as to his 
approval of the sale of the lots in controversy by Mrs. 
Adair to John H. Burnett, as such statements were hear- 
say, made after such sale, and such consent of Taylor 
should have been in writing. 

II. Taylor’s consent should have been given in writing, 
as he was a necessary party to the transfer. R. S., arts. 
2464, 548, 554; Hilliard on Vendors, p. 000 (see note); 4 
Kent’s Com., pp. 369-70 and note 6. 

Ill. The homestead forms no part of an estate, and can- 
not be applied to the payment of debts by depriving the 
surviving heirs, with homestead rights, of their exemp- 
tion. R. S., art. 2335; O’Docherty v. McGloin, 25 Tex., 
72; Sossaman v. Powell, 21 Tex., 665; Wood v. Wheeler, 
7 Tex., 26. 


J. R. Burnett, for appellees. 


BONNER, ASSOCIATE JUSTICE.— The principal question 
in this case arises upon the validity of the deed made by 
Mrs. Adair, as executrix of Isaac Adair, deceased, to John 
H. Burnett. 

On behalf of Mrs. Brown, plaintiff below, appellant in 
this court, it is sought to be avoided mainly on the ground 
that it is not shown in writing by the deed itself or other- 
wise, that William M. Taylor, John T. Smith and John 
Murchison, or a majority of them, advised and consented . 
to the sale of the land, made by Mrs. Adair to John N. 
Burnett, as provided in the will of Isaac Adair, deceased. 
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The general doctrine in regard to the defective execution 
of a valid power is thus stated: ‘‘ Where forms are im- 
posed on the execution of a power, the circumstances 
must be strictly adhered to; and however arbitrary and 
unessential to the validity of the appointing instrument, 
they must be strictly pursued, in order to constitute a 
good execution in law. But whenever the intention to 
execute a power is sufficiently manifest, but the execution 
is defective, or it has not been executed according to the 
terms or in the form prescribed, equity will correct the 
mistake or supply the defect. . . . Ifthe attorney or 
agent has attempted to execute the power, but has done 
it defectively, the party claiming under it cannot avail of 
it, at law, but equity interposes its aid, upon the broad 
principle of relieving against accident or mistake.” White 
& Tudor’s Leading Cases in Equity, notes to Tollett v. 
Tollett (4th ed.), vol. 1, part 1, 380, and many authorities 
cited to both points. It is therein stated, in this same 
connection, that equity will aid the defective execution of 
a power in favor of purchasers for a valuable considera- 
tion, citing authorities. 

In the well-considered case of Giddings v. Butler, 47 
Tex., 535, the above distinction between the relief 
afforded by a court of law and that by a court of equity, 
in such cases, is clearly recognized, and it is there held, 
that when a trust is executed by one of several joint 
executors, with the consent and approbation of the 
others, or when the others subsequently ratify a sale 
made by one under the trust, the act of the single exec- 
autor will be regarded in equity as binding upon the 
estate. And that a deed made by one of several execu- 
tors, authorized by will to act independently of the control 
of the probate court, if authorized by the co-executors, 
and approved by them when made, is merely an irregular 
and imperfect execution of the power, which will be 
aided in equity. 
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That was a stronger case against the exercise of equi- 
table relief than the present, as the right of disposition of 
the property was vested jointly in the executors; here it 
was vested solely in Mrs. Adair, who made the deed, the 
advice and consent only of Taylor, Smith and Murchison, 
or a majority of them, being required. 

Amongst other cases quoted in Giddings v. Butler, 47 
Tex., 546, by the learned judge delivering that opinion, 
are those of Taylor v. Adams, 2 Serg. & R., 533, and Sil- 
verthorn v. McKinster, 12 Pa. St., 67. In the latter the 
court say: ‘* As there was strong evidence that Thomas 
Miles, one of them (the executors), assented to the sale 
made by the other two to Burns, it was properly left to 
the jury to say whether, in truth, the sale was made by all 
the executors; upon the principle that subsequent. ratifi- 
cation is equivalent to precedent participation. Taylor 
v. Adams, 2 Serg. & R., 534. That case shows, too, that 
a general power to sell, given by last will, may be exe- 
cuted by parol, and that such a sale, partly executed by 
possession, passes an equitable estate to the vendee, re- 
coverable in ejectment, notwithstanding the statute of 
frauds, just as a similar sale by one in his own right 
conveys an equitable title. There is, in fact, in this re- 
spect, no difference between the exercise of a power to 
sell, unshackled by particular directions for its execution, 
and a sale made of one’s own estate.” 

These authorities are decisive of the case now before 
the court. The testimony shows that the sale by Mrs. 
Adair was made for the payment of debts against the 
estate; that the purchase money was paid by the pur- 
chaser, John H. Burnett, and he placed into possession, 
and the proceeds of the sale applied to the indebtedness; 
hence the sale was made in pursuance of one of the contin- 
gencies provided for in the will. Thetestimony alsoshows 
that both.Taylor and Smith, who composed a majority of 
the three whose advice and consent were required by the 
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will to make the sale by Mrs. Adair, participated in it — 
Smith, her father, and who acted as her agent in the 
matters of the estate, in fact, negotiated the sale; and 
Taylor, who was also made her legal adviser by the will, 
prepared the deed. The objections to the evidence to this 
effect, of the subsequent declarations of Smith and Tay- 
Jor, Were not, in our opinion, well taken. They were not 
hearsay declarations, but those of the parties themselves, 
in regard to acts which it was made their duty to have 
performed. Neither were their statements in disparage- 
ment of the title already conveyed, but were in support 

it. Heven had they not been admissible for any other 
yurpose, they were, under the above authorities, to show 
heir ratification of the act of Mrs. Adair in making the 
sale. 

It is further shown by the testimony that the appellees, 
McConnell et a/., defendants below, were purchasers for 
value under John H. Burnett, the original vendee, and 
who was also a purchaser for value, and hence came 
within one of the classes in whose aid a court of equity 
will interfere. 

The question of the forced sale of the homestead does 
not arise in this case. In one contingency under the 
will, Mrs. Adair was the devisee and beneficiary of this 
property; and in any event she had the management, con- 
trol and sale of it, with the advice and consent of Taylor, 
Smith and Murchison, or a majority of them. If, in 
fact, it were the homestead, she had the right to volun- 
tarily sell it as she did for the payment of debts, in 
preference to other property, and the plaintiff had no 
such vested right in it, as a homestead, which would 
invalidate the sale on that ground. 


] 
t 


AFFIRMED. 
‘Opinion delivered February 7, 1882.] 
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ORIENT Mutua INSuRANCE COMPANY Vv. J. REYMER- 
SHOFFER’S Sons, FOR USE OF FERNANDO CHAO. 


(Case No. 1417.) 


1. UNDERWRITERS’ CONTRACT WITH—NATURE OF GOODS — USAGE— 
EVIDENCE ADMISSIBLE — PAYMENT OF LOSSES.— In a suit against an 
insurance company for the value of eighty barrels of honey insured 
by them, to be carried on a vessel from Tuspan, Mexico, to Gal- 
veston, Texas, and alleged to have been lost in a storm at sea, the 
defendants claimed that the honey was carried on deck, and for 
that reason denied liability therefor. Held, 

(1) That a policy on property in general terms, “laden or to be 
laden on board,” does not cover property on deck: but if the goods 
are named, and are such as are usually carried on deck, in the par- 
ticular trade, for satisfactory reasons, this will be presumed to have 
been known to persons doing an insurance business in such partic- 
ular trade, and to have been contemplated by the parties to the 
insurance contract. 

(2) Where, from the nature of the articles, they can properly be 
carried only on deck, it is a condition that they shall be so carried. 

(83) The statements of experienced persons as to how the business 
in question had been carried on for a series of years, were admis- 
sible in evidence as tending to show the usage in the trade. 

(4) In order to establish the liability of the underwriters, it was 
not necessary to show a custom among them to pay losses on goods 
carried on deck. 


APPEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 


Street & Kleberg, for appellant. 

I. The court erred in refusing instruction as asked by 
by the defendant, viz.: That the carriage on and under 
deck does not constitute a valid usage of carriage on deck 
binding on the defendant company under its open policy, 
and that they were so carried is not sufficient, unless the 
defendant or its agents knew the fact, and in annexing 
to said instructions the qualification that the defendant 
company would be liable without knowledge or notice, if 
there was a usage so to carry in the particular trade. 
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Goods carried on deck are not covered by the general 
terms of a policy —‘‘as goods laden on board, etc.”— 
unless ‘* from the description of the voyage or the char- 
acter of the articles specified in the policy the under- 
writer may be presumed to be apprised of a usage to carry 
such goods on deck;” and when the policy is an open one, 
goods so carried will not be covered unless there is a uni- 
form, established, well-known and reasonable custom to 
carry them on deck; and a usage to carry promiscuously 
on and under deck (as charged by the court in addenda to 
instruction asked by defendant), however general, cannot 
affect thé underwriter with liability for the loss of goods 
carried on deck. 1 Phillips, S$ 458, 460: 1 Parsons, § 529; 
Taunton Copper Co. v. Merchants’ Ins. Co., 22 Pick., 111; 
Lawson on Customs, 15, 1%. 

II. The court erred in admitting the evidence of the 
several witnesses offered by plaintiffs to show a usage to 
carry on deck, objected to by defendant, and more spe- 
cifically shown by bills of exception in the statement of 
facts, because said testimony did not tend to establish a 
certain uniform, general, reasonable and well-known legal 
usage. Evidence that a particular character of goods on a 
voyage between given ports are carried sometimes on deck 
and sometimes below deck, is inadmissible to establish a 
usage to carry on deck, because a usage must be certain 
and uniform; such evidence would be more properly 
admissible to disprove the existence of the usage. 

III. The court erred in overruling defendant’s motion 
for new trial, because the verdict of the jury was unsup- 
ported by the evidence, and contrary to the instructions 
of the court, in that there was no evidence tending to 
show an established usage among underwriters to pay for 
loss of goods on deck, under an open policy, without ex- 
press agreement. To import into an open policy an 
agreement to pay for goods on deck, it is not sufficient to 


establish a particuiar usage; 7. e., a usage to convey the 
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particular goods on deck in a particular trade; but unless 
a general usage is shown, it is essential to prove a usage 
among underwriters to pay for loss of such goods so car- 
ried, either generally or in the particular trade. 


Wheeler & Rhodes, for appellees. 


SrayTon, AssocriaTe JUSTICE.— This suit was brought 
vy Reymershofter’s Sons for the use of Fernando Chao, 
against the Orient Mutual Insurance Co., to recover the 
value of eighty barrels of honey, alleged to have been 
insured under the company’s open policy, and to have 
been lost in a storm at sea from the vessel on which the 
same was shipped, while in transit from Tuspan, Mexico, 
to Galveston, Texas. 

There was no question made as to the execution of the 
policy, and memorandum applying the cargo of which 
the honey was a part, nor as to the loss; but it was 
claimed that the honey was carried upon the deck of the 
vessel, and on that account liability therefor was denied. 
The loss occurred in August or September, 1579. 

The policy was in the usual form, and contained no 
stipulation as to the particular manner in which the goods 
should be stowed, but in terms applied to the property 
lost, which was specified in the bill of lading and appli- 
cation as ‘‘ goods laden or to be laden on board,” ete. 

There was a trial by a jury, and a verdict for plaintiffs, 
from which this appeal is prosecuted. 

On the trial the appellant asked the court to instruct 
the jury as follows: ‘‘If you find from the evidence that 
honey is carried on deck and under deck in the trade be- 
tween Tuspan and Galveston, you are instructed that this 
does not constitute a valid usage binding on the defend- 
ant under its open policy for goods carried on deck. The 
fact that it is frequently so carried is not sufficient, unless 
it is shown to your satisfaction that the defendant or its 
agent knew the fact;” to which the court added the 
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following words: ‘‘or that the usage was so general as to 
raise a presumption of such knowledge by all persons 
engaged in that trade,” arid then gave the same with the 
addenda. 

This is assigned as error. There was testimony tend- 
ing to show that vessels carrying between Tuspan and 
Galveston were small and generally carried honey on deck, 
for several reasons given by the witnesses, among which 
were: First, that in the summer time honey could not be 
carried under deck because of leakage and fermentation, 
which did not occur when carried on deck. Second, be- 
cause access could not be had to it under deck, and by 
leakage it did damage to other freight which it was 
necessary to carry under deck. 

There was testimony to this effect by masters of vessels 
and others engaged therein, which were in the trade 
between Tuspan and Galveston, as well as by persons in 
Galveston engaged in insurance and other business, which 
gave them opportunity to have knowledge upon the sub- 
ject: but there was conflict in the evidence. 

The general rule is that a policy on property in general 
terms, ‘laden or to be laden on board,” would not cover 
property laden upon deck: but if the property or goods 
are named, and are such as are usually carried on deck 
in the particular trade, ei 
the preservation of the named property or for the safety 
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ier because it is necessary for 


of the other cargo, passengers on the vessel, or even for 
convenience, this will be presumed to have been known 
to such persons as are doing an insurance business in the 
particular trade, and that the same was contemplated by 
the parties when the insurance contract was made; and 
hence it will be as binding upon the parties as thoug 
the policy contained an express stipulation that the 
property should be stowed and carried on deck. Meaher 
v. Lufkin, 21 Tex., 391; 1 Phillips on Insurance, 238, and 
citations; 2 Parsons on Marine Insurance, 222, and 
citations. 
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‘*When, from the nature of the articles, they can 
properly be carried only on deck, it is as much a condi- 
tion that they shall be so carried as in other cases it is a 
condition to store in the hold.” 1 Phillips on Insurance, 
237. 

If a general usage to carry goods on deck exists, un- 
derwriters who are doing business in the particular trade 
must take notice of it, and their contracts must be con- 
strued with reference to such usage. 1 Phillips on 
Insurance, 235; 20 Wall., 492; 6 Wait’s Actions and 
Defenses, 628, and citations. 

The rule is thus stated by Mr. Arnould: ‘‘ Every usage 
of a particular trade which is so well settled or so gen- 
erally known that all persons engaged in that trade may 
be fairly considered as contracting with reference to it, is 
considered to form a part of any policy designed to pro- 
tect risks in such trade, unless the express terms of the 
policy decisively repel the inference.” Arnould on Insur- 
ance, 65. 

It is contended that the court erred in admitting testi- 
mony tending to show that it was usual, in the trade 
between Tuspan and Galveston, to carry honey on deck in 
the summer time. This objection goes rather to the suf- 
ficiency of the evidence than to its admissibility; for if 
the evidence tended, as it did, to show such usage, it was 
admissible. 

If a course of business is so constant and general that 
all persons engaged therein cannot, with a due regard to 
their own interests, be ignorant of it, they are presumed 
to have knowledge of it, and it may then be looked to 
for the purpose of determining the intention of the par- 
ties when contracting within the line of such business. A 
course of business which brings such knowledge is within 
the meaning of the law, certain, uniform and general, 
for those elements of usage are only required to author- 
ize from the common experience of men the presumption 
that the party pursuing the given pursuit has knowledge 
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of the usual course of business. Notoriety of a course of 
business is the true inquiry, and this is presumed if it 
be established and general. Lawson on Usage, pp. 40, 
41, 45, 53. The testimony objected to consisted of state- 
ments of experienced persons as to how the business in 
question had been conducted for a series of years past, 
and not as to their opinions whether a custom existed to 
carry honey on deck between the places named; and we 
cannot say that it was not sufficient to establish such a 
usage or even custom to carry on deck, as to make the 
same a part of the contract between the parties. 

The matter having been fairly submitted to a jury, 
their finding under the evidence cannot be disturbed. 

It was not incumbent upon the appellees to show a 
custom among underwriters to pay losses on goods car- 
ried on deck; the usage so to carry being shown to exist 
at the time the insurance contract was made, the con- 
tract covers the loss occurring in the course of the con- 
templated voyage. 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 
[Opinion delivered February 10, 1882.] 





G. B. Beaucuampe v. IL. & G. N. R’y Co. 
(Case No. 857.) 


1. Evipence — DamaGeEs.— The time-table of a railway company, which 
on its face announces that it is for the government and information 
of employees only, and in terms reserves to the company the right 
to vary therefrom at pleasure, is not admissible in evidence ina suit 
for damages against the company for not stopping the train at a 
place mentioned in the time-table, but at which no station was ever 
really established. 

2. NEW TRIAL.— The supreme court will not grant a new trial on the 
ground of surprise when it was the result of misapprehension by 
the counsel of the law of the case. 
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3. It is the duty of a person about to take passage on a railway train to 
inform himself when, where and how he can go and stop, accord- 
ing to the regulations of the railway company: and if he makes a 
mistake, not induced by the company, against which ordinary care 
in this respect would have protected him, he has no remedy against 
the company for the consequences. 

4, RAILWAY PASSENGERS.— By his ticket the passenger on a railway 
train acquires the right only to be carried according to the custom 
of the road. He has the right to go to the place which his ticket 
calls for on any train that usually carries passengers to that place, 
but he cannot insist on being carried out of the customary course 
of the road. 


Error from Harris. Tried below before the Hon. James 
Masterson. 

This was a suit brought by the appellant, G. B. Beau- 
champ, against the International & Great Northern Rail- 
road Co. for damages, based upon the failure of the 
defendant to stop the mixed train upon which ! 
passenger at a point on said road called ** Cross Timbers,” 
between Waverly and Houston, and within five miles of 
Houston, the plaintiff being a passenger on said train and 
having purchased his ticket at Waverly, and which called 
for Houston as his destination. The appellant. after hay 
ing embarked on the train, requested the conductor t 
him off at ‘‘ Cross Timbers,” but the conductor informed 
him that he could not comply with that request because 
he was behind time, in consequence whereof he was 
brought to Houston on the train and walked back home 
near ‘‘Cross Timbers” the same night after reaching 
Houston. 

The defendant filed a general denial. 

The plaintiff as a witness testified that on the 11th of 
October, 1875, at Waverly, he purchased the ticket above 
referred to, and started on a freight train, shortly after- 
wards taking the accommodation train which ran from 
Willis to Houston. That he requested Sullivan, the con- 
ductor, to put him off at ‘‘ Cross Timbers,” with the result 
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which has been stated; and who further stated that the 
train did not stop ‘at ‘‘ Cross Timbers,” and that he could 
not stop the train to put him off. Witness said that he 
took the accommodation train because he thought it would 
stop at that point and he could get off and reach his home, 
which was near there; that it is usual and customary for 
accommodation trains to stop at all way stations and 
switches. Witness stated on cross-examination that the 
railway company did no business at ‘* Cross Timbers,” has 
no agent at that point, nor platform, nor station-house, 
nor house of any kind,— has nothing there but a switch. 
The defendant once had a wood-yard there, but there was 
no wood-yard at that point on the 11th of October, 1875. 
Never of his own knowledge knew of any person getting 
on or off at that place except Mr. Tally and his family, 
who, with their baggage, occupied a whole box car, and 
' who were moving into that neighborhood at that time. 

The testimony of the defense, given through officers of 
the road then in its employment, strongly negatived the 
suggestion of ‘‘Cross Timbers” being a point at which 
any of its trains stopped under any regulation to that ef- 
fect established by the company, and that in fact its trains 
were not in the habit of stopping there, except when it 
was necessary for trains to pass each other. 

On the trial the plaintiff offered in evidence Time Sched- 
ule No. 21, which was attached to the record in this case 
as an exhibit, and is sufficiently described in the opinion. 
The bill of exceptions shows that it was offered to prove 
that the station ‘‘ Cross Timbers” was by the company in 
said time schedule written down and treated as a station, 
and that the accommodation trains were ordered to stop 
there, all of which he offered to show ‘‘ by the same;” and 
this evidence the court excluded on the ground that, it 
being ‘‘for the government and information of employees 
only,” it was not competent evidence in plaintiff's behalf, 
while it might be for employees. To this ruling the plaint- 
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iff excepted, claiming that the schedule admits a fact 
which it is competent to prove, regardless of the manner 
of its admission, to whom made or for what purpose; and 
the schedule was offered by plaintiff to contradict the evi- 
dence of defendant’s witnesses, who testified that they 
had no instructions to regard this as a station, or to step 
at it, and that they were not in possession of information 
from the company to so regard or treat it. To its intro- 
duction for this purpose it was also excluded, to which 
plaintiff excepted. Verdict and judgment for the de- 
fendant. 

The plaintiff assigned the following as grounds of error: 

**1. The court erred in refusing to allow plaintiff to 
introduce in evidence ‘Time Schedule No. 21’ of the Inter- 
national & G. N. R. R. Co., as per plaintiff's bill of 
exceptions. 

‘2. The court erred in its charge to the jury in two 
respects: Ist. In making prominent the impression on 
the mind of the court that ‘Cross Timbers’ was not a 
regular stopping place, and thereby influencing the jury 
to take that view from the court. 2d. In charging that 
if ‘Cross Timbers’ is a siding where sometimes the pas- 
senger or accommodation trains stopped and sometimes 
did not, then find for defendant; thereby presenting an 
issue as to the habit and not the duty of the company. 

**3. The court erred in not granting us a new tria] 
(after ruling out our evidence upon which we had relied 
_ to establish our case) when we presented the affidavit of 
witnesses Tally, Westcott and Koenig.” 


Hutcheson & Carrington, for plaintiff in error. 


Baker & Botts, for defendant in error. 


WALKER, P. J. Com. App.— Whether the court erred 
or not in the exclusion of the time-table offered in evi- 
dence, as an abstract legal question under the rules of 
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pleading and evidence, will not necessarily determine the 
reversal or the affirmance of the judgment. If the evi- 
dence offered, being admitted, could not properly have in- 
fluenced the jury to a result different from that at which 
they arrived from the consideration of the other evidence 
in the case, then, in such case, if it were improperly ex- 
cluded, the error would have been an abstract error, 
which would not work a reversal of the judgment. 
Neither the admission nor exclusion of testimony, where 
it does not appear that the error affected the result or 
prejudiced the appellant, will not be cause for reversal. 
Willis v. Chambers, 8 Tex., 150; Atkinson v. Wilson, 31 
Tex., 643; Morrison v. Laflin, 44 Tex., 17; Nicholson v. 
Horton, 23 Tex., 47. 

The materiality of the testimony excluded was for the 
sole purpose of establishing the fact, so far as it might, 
that ‘Cross Timbers” was in fact a station at which 
accommodation trains were accustomed to stop for the 
convenience of passengers on said railway. 

It is plain from the evidence (nor is the proposition 
controverted) that in truth ‘‘Cross Timbers” was not a 
station on said railway. There was no station-house or 
station-keeper, nor other incidents pertaining to a railway 
station. It was a mere siding at which trains might pass 
each other for the convenience of the railway company. 

The instrument referred to as the ‘‘time-table ” offered 
in evidence was a printed document purporting to be 
issued by the general superintendent of the International 
& Great Northern R’y Co., on the title-page whereof was 
indorsed as follows: ‘*Time schedule No. 21, to take effect 
Sunday, October 3, 1875, for the government and infor- 
mation of the employees only. The company reserve the 
right to vary therefrom at pleasure.” This printed docu- 
ment contained a ruled list (tabular) showing the times 
of arrival and departure of freight, St. Louis express and 
mixed trains at the stations specified. This schedule in- 
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dicated that the mixed train bound north was due at 
‘*Cross Timbers” at eight o’clock and five minutes A. M., 
and that the same bound south was due at that place at 
eight and twenty-seven minutes P. M., and that none of 
the other trains, according to said time-table, stopped 
there at all. As it was not pretended at the trial by the 
appellant that there existed other evidence to vary or 
change the effect of the ‘*time-table,” or in any respect 
to qualify that which it purported to be on its face, in re- 
viewing the action of the court and jury in rendering 
verdict and judgment it is not possible to perceive that, 
had the rejected evidence been allowed, that a different 
result could properly have ensued. As has been made 
to appear, this time-table was an internal regulation 
intended for the regulation of the employees of the road; 
it was subject to change at its pleasure; and if the same 
had in fact never been practically enforced or put in 
operation by the superintendent of the road, neither third 
persons nor the public at large would have been entitled 
to reverse his determination by practically giving effect 
to it in the shape or by way of actions in damages for the 
non-fulfillment of the terms prescribed by such time-table. 

The gist of the plaintiff's cause of action consists in the 
promise, expressed or implied, on the part of the railway 
company, to stop his train, provided the same were a 
mixed train, at **Cross Timbers,” when requested to do 
so by the plaintiff; and the damage resulting in failure 
to perform that obligation he claims as the legal result of 
the breach of that promise. The evidence wholly fails to 
show such expressed promise, nor does the law imply 
such unless ‘‘Cross Timbers” was that which in fact it 
was not —a station. 

The appellant virtually recognizes the correctness of 
this proposition and seeks to avoid its force by the im- 
plied obligation or undertaking to stop the train on 
which he had taken passage at ‘‘ Cross Timbers,” by rea- 
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son of the recitals contained in the time-table referred 
to. If by private contract to that effect, or by publica- 
tion of notices, time-tables or other documents fairly and 
reasonably inducing a passenger to act thereupon in the 
purchase of his ticket, or the payment of his fare along 
the line of road, which would include such intermediate 
station, it would seem that a breach of the company’s 
duty under such circumstances to stop its train at such 
place at the request of the passenger, would afford a just 
ground of action. But as applied to this case such facts 
are merely hypothetical. The time-table, as has been 
already stated, absolutely, pointedly, and apparently with 
emphasis, took pains to notify the public that the time- 
table thus published by them was for the government and 
mnformation of employees only,” and that ‘‘ the company 
reserved the right to vary therefrom at pleasure.” 

The testimony contained in the statement of facts did 
not show with definiteness what action had been taken 
under the new time-table by the company. The time- 
table on its face purported to take effect on the 3d 
of October, 1875. The cause of the alleged complaint 
transpired on the 11th of October of the same year; and 
whether the company at said last named date had put 
into effect the regulation to stop at ‘‘Cross Timbers” or 
not, or whether, in the exercise of its reserved right to 
vary the programme as published, had, on the 11th of the 
month, so varied the same as not to require the stopping 
of mixed trains at ** Cross Timbers,” does not appear, 

The plaintiff being the actor, the burden devolved upon 
him to make out a case of liability arising from contract 
express or implied; and the evidence, in connection with 
that which was excluded, does not impose, according to any 
proper interpretation which can be placed upon it, a legal 
duty, the violation of which can be punished with dam- 
ages, to stop the defendant’s train at ‘Cross Timbers” at 
defendant’s request. 
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The time-table, had it been admitted, did not serve the 
purpose to establish an implied promise on the part of 
the company to stop the train that it otherwise would 
have been obliged to do under the general law, which re- 
quired trains to stop at stations only. No additional 
force or advantage could have been gained, so far as we 
can perceive, to the plaintiff by the admission of the evi- 
dence which was excluded, especially in view of the lim- 
itations and conditions annexed to it, and to which 
reference has been sufficiently made. 

It was urged on the trial below that the evidence re- 
ferred to was admissible as an admission by the defend- 
ant of the fact that the regulation requiring trains to stop 
at ‘‘ Cross Timbers,” was an admission for the interest of 
whom it might concern of the fact that trains did and 
would stop at ‘Cross Timbers,” notwithstanding the 
fact that it was issued for the government and informa- 
tion of employees only.” 

We do not conceive this ground to be tenable. Under 
the restrictions and limitations annexed to the instru- 
ment, it does not tend to prove an engagement by the 
defendant, and a corresponding obligation to the public, 
to run its trains any longer under the said schedule than 
it sees proper to do, nor that in point of fact does it tend 
to show that the defendant, at the time the plaintiff pur- 
chased his ticket, had put in operation and was enforcing 
the regulation in said time-table, which contemplated the 
stopping of mixed trains at ‘‘ Cross Timbers.” 

Asan admission of the fact that the defendant was at the 
time in question running its mixed trains to ‘** Cross Tim- 
bers ” on schedule time, and stopping there as at stations, 
the testimony offered will not be allowed as evidence of 
such fact, nor as tending to establish it, because the facts 
which were essential to constitute it such were contingent 
and conditional, and such evidence would have been re- 
mote. If it had been admitted, it cannot be supposed 
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that, when it was considered with all the other evidence 
in the case, the jury could have drawn an inference from 
it inconsistent with the evidence upon which they acted. 
The document offered was not, indeed, one which pur- 
ported to admit that the company had proposed by it to 
run any of its trains so as to stop at ‘‘ Cross Timbers;” it 
was at most but directions given by the superintendent 
to control the employees and operatives who were en- 
gaged in managing the machinery of the rolling stock of 
all grades and classes on the road, and those directions 
were subject to change and variation at pleasure. We 
think, therefore, that the ground urged by the appellant 
for the admission of the evidence is not maintainable. 

The third ground assigned as error is as follows: ‘‘ The 
court erred in not granting us a new trial (after ruling 
out our evidence upon which we had relied to establish 
our case) when we presented the affidavits of witnesses 
Tally, Westcott and Koenig.” The ground relied upon 
is in effect surprise on account of the ruling of the court 
upon a question of law. Held, that the supreme court 
will not grant a new trial on the ground of surprise, 
where it was the result of a misapprehension by the 
counsel of the law of the case. Phillips v. Wheeler, 10 
Tex., 536. 

Nevertheless in all cases of this kind the court may, in 
the exercise of a proper, sound legal discretion, grant a 
new trial where the ends of justice seems to demand it; 
and so it has been held that where a party shows reason- 
able care and diligence to provide himself with testimony 
to make out his case, and uses the ordinary caution of a 
prudent attorney in informing himself of the facts to 
which the witnesses will depose, and is then disappointed 
with the testimony of his witnesses, so that an injury 
will result, which may be remedied by another trial, a 
new trial will be granted. Delmas v. Margow, 25 Tex., 1. 

And again, it is laid down that where it is evident, 
from all the facts attending the case, that by a ruling of 
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the court in the progress of the trial a party was cut off 
from trying his cause on the merits, or deprived of any 
other right, though in strictness the ruling may have 
been correct, yet it is made to appear that the default of 
the party was not inexcusable, and he presents a prima 
facie case of merits, he ought to be allowed a new trial. 
Chambers v. Fisk, 15 Tex., 335. 

This application for a new trial is not brought suffi- 
ciently within these rules to entitle the plaintiff to a new 
trial. In the first place, the reliance alleged in the mo- 
tion to have been exclusively placed on the evidence 
which was excluded in order to support the plaintiff's 
cause of action, was not made to appear by the party 
seeking the new trial, or by his counsel, in any mode 
which the court could recognize as a sufficient showing of 
that fact. The court could take no judicial notice of the 
existence of those matters which the motion indicates 
had dictated the preparation, management and direction 
of the trial in behalf of the plaintiff. It should have 
been sworn to. The facts stated in the exhibits attached 
to the motion (affidavits of Westcott and others) are 
quite inconclusive to show a state of case which would 
probably alter or change the result on another trial. 
Their statements were vague and indefinite as to the time 
when the facts and incidents related by them transpired, 
or from which it might be deduced that ‘* Cross Tim- 
bers” was at the time inquired of in this suit a station in 
fact on said railroad. 

The circumstances detailed did not exclude a reason- 
able inference that the stopping referred to, by some at 
least of the affiants, had been induced by special re- 
quest, as by signaling and otherwise, rather than as the 
result of an established and regular custom of the trains 
of the defendant to treat the point in question as a reg- 
ular stopping point at which passengers had a right to 
embark and debark. 

We conclude that this ground of error is not well 
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taken. We agree that the remarks in appellant’s brief, 
‘*that if the court did not err in excluding evidence, the 
charges, though erroneous, such error would be merely 
abstract.” We do not deem it necessary, therefore, to 
consider the assignment of error which relates to the 
charge of the court. 

Upon the merits of the case, under the facts disclosed 
in evidence, we conclude that the verdict and judgment 
was correct and is well supported by authority. It is 
laid down as incontrovertible law, that ‘‘it is the duty of 
a person about to take passage on a railroad train to in- 
form himself when, where and how he can go or stop, 
according to the regulations of the railroad company; 
and if he makes a mistake not induced by the company, 
against which ordinary care in this respect would have 
protected him, he has no remedy against the company 
for the consequences.” Ohio & Miss. R. W. Co. v. Ap- 
plewhite, 52 Ind., 540; Pittsburg, Cin. & St. L. R. W. 
Co. v. Nuzum, 50 Ind., 141; Cheney v. The Boston & M. 
R. R. Co., 11 Met., 121; Boston & Lowell R. R. Co. wv. 
Proctor, 1 Allen, 267; Johnson v. The Concord R. R. Co., 
46 N. H., 213; Cleveland & C. R. R. Co. v. Bartram, 11 
Ohio St., 457; Dietrich v. Penn. R. R. Co., 71 Pa. St., 
436; Chicago & C. R. R. Co. v. Randolph, 53 IIL, 510; 
and see O. & M. R. R’y Co. v. Applewhite, 52 Ind., 540; 
50 Ind., 141. ‘‘ By his ticket a passenger acquires only 
the right to be carried according to the custom of the 
road; he has the right to go to the place which his ticket 
calls on any train that usually carries passengers to that 
place, but he cannot insist on being carried out of the 
customary course of the road.” Chicago & Alton R’y 
Co. v. Randolph, 53 Il., 511. In this case the plaintiff 
purchased his ticket to Houston without further inquiry 
as to the regulation then existing to stop at ‘‘ Cross Tim- 
bers” than he may have ascertained or supposed to have 
been in force from seeing a time-table, published, as has 
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been seen, for the ‘‘ government and information” of its 
“employees only.” The plaintiff has failed to show tnat 
at that time the company was obliged, upon any princi- 
ple of law applicable to this subject, to stop its train foi 
his convenience at any other point than at some station 
between Waverly and Houston. The evidence failed to 
show that ‘‘Cross Timbers” was at that time such sta- 
tion, or that the company were then running mixed 
trains under a regulation given out to the public either 
expressly or from circumstances from which the public 
might conclude that mixed trains regularly stopped at 
‘*Cross Timbers” for the convenience of passengers. 

We therefore conclude upon the whole case that the 


judgment ought to be affirmed. 
AFFIRMED, 
[Opinion delivered February 13, 1882.] 





Witurams & Guyon v. GEORGE W. DAVIS. 
(Case No. 896.) 


1. JUDICIAL RECORDS, PROOF OF.— Contents of judicial records, unless 

lost or destroyed, cannot be proven by parol evidence. : 

ADMINISTRATION, EVIDENCE OF CLOSING — SECONDARY EVIDENCE.— 

The papers and orders of the probate court, or copies thereof, are 
the best evidence to show that an administration is not closed; oral 
testimony to that effect is secondary evidence. 

3. SAME — CONCLUSION OF LAW.— Oral testimony that the records do 
not show that an.administration was closed is inadmissible, being 
testimony to a conclusion of law. 

4, ESTATE, PARTITION OF — WHEN TITLE VESTS.— Where, in the parti- 
tion of an estate, land ordered to be sold as incapable of division 
is on the application of a distributee allowed to be taken by him, 
on his executing his obligation with sureties to the other distributee 
for the appraised value, under the statute (Pasch. Dig., art. 1360), 
the payment of the money or execution of the obligation is a con- 
dition precedent to the vesting of title. 

§. JUDGMENT LIEN, HOW DESTROYED.— By lapse of twelve months be- 

tween executions a judgment lien is lost. 


i) 
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6. SUIT FOR THE WHOLE — PART RECOVERABLE.— One having sued for 
the whole of a tract of land may nevertheless recover an undivided 
interest. 


APPEAL from San Jacinto. Tried below before the 
Hon. Henry C. Pedigo. 

Williams & Guyon brought this suit against G. W. 
Davis, January 20, 1875, to recover two tracts of land 
situated in San Jacinto county. Williams & Guyon 
claimed title to this land through an order of the probate 
court of Polk county, made January 28, 1867, in the es- 
tate of I. T. & J. J. Patrick, then being administered in 
said court. Partition of the lands of said estate had been 
ordered, and commissioners had reported that the lands 
could not be partitioned; whereupon James N. Patrick 
applied to purchase the land at the appraised value, he 
being one of the heirs of said estate. An order was 
made vesting title in him upon his executing to the other 
distributees his obligations therein defined. 

On March 29, 1869, McConnell, the former adminis- 
trator of said estate, was removed, and James N. and his 
brother, I. Tyler Patrick, were appointed and qualified as 
administrators thereof. 

February 2, 1870, Jas. N. Patrick conveyed the lands 
in controversy to S. Y. Smith and J. H. Collett, reciting 
in the deed that ‘‘ the aforesaid tract being the lands set 
apart to me by the county court of Polk county on the 
partition of my father’s, the said I. T. Patrick’s, estate.” 
This deed was recorded same day. Appellant claimed 
through mesne conveyance from Collett and Smith, rep- 
resenting that appellee claimed and asserted some kind of 
pretended sheriff’s deeds, made under dormant judgments 
against James N. and Tyler Patrick, which sales were 
made in 1874, and that these pretended deeds constituted 
clouds upon their titles, and asked that the same be set 
aside and removed, etc. 

Appellee answered by general denial, and not guilty. 
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The cause was tried before the court April 11, 1877, and 
resulted in a judgment for the appellee that he go hence, 
etc., from which this appeal was taken. 

The errors relied on were: First. Admission of testi- 
mony over objection of appellants. Second. Finding of 
the court was not supported by the evidence. 

The judgments under which appellee claimed were 
rendered in the county court of Polk county against 
James N. and Tyler Patrick in 1868 and 1869; the district 
court judgment mentioned was not set out in or shown 
by the record. 


James E. Hill and Tom Moore, for appellants. 


Davis & Sayles, for appellee. 

I. A party must recover, if at all, upon the case alleged 
and proved. Plaintiffs alleged absolute (fee simple) title 
in the whole of the lands, but failed to prove title in them 
or even a tenant incommon. Carter v. Wallace, 2 Tex., 
206; Hall v. Jackson, 3 Tex., 305; id., 487, 490; Holman 
v. Connell, 13 Tex., 42; Rives v. Foot, 11 Tex., 662; id., 
24; Malone v. Craig, 22 Tex., 609; Seeligson v. Hobby, 
51 Tex., 147; Evans v. Oakly, 2 Tex., 182; id., 240; 17 
Tex., 131; Thomas v. Spelton, 10 Yerg. (Tenn.), 385; 
Menard v. Sydnor, 29 Tex., 257; 28 id., 219; 15 id., 159; 
Williams v. Chandler, 25 Tex., 4. 

II. If it be said that plaintiffs showed themselves to be 
tenants in common with defendant, then, there being no 
evidence of possession or actual ouster, the plaintiffs 
could not recover in this action anything whatever against 
the defendant. Freeman on Co-tenancy, $$ 2-302, 
and authorities therein cited; Tyler on Eject., 199, 200, 
and authorities under first proposition. 

III. On a trial by the judge, the same rule applies to 
his findings as to the verdict of a jury, and unless the 
judgment amounts to an absolute denial of justice, it 
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should stand. King v. Bremond, 25 Tex., 637; 26 Tex., 
488; 17 Tex., 4; 18 Tex., 811; Jordan v. Smith, 51 Tex., 
276; 50 Tex., 329; Baldridge v. Scott, 48 Tex., 178; 13 
Tex., 537; 41 Tex., 283; Batson v. Mills, Dallam, 364. 

IV. As to the execution sales, none but a party to the 
writ could object to the sale, even if it be admitted that 
the judgments were dormant; and upon the whole record 
it does not appear otherwise that injustice has been done 
toany one. We respectfully submit that this court should 
attirm the same. 22 Tex., 707; Pridgen wv. Atkins, 25 
Tex., 388; 51 Tex., 276; 28 Tex., 649; 46 Tex., 162; 43 
Tex., 124. 


Warts, J. Com. App.— Upon the trial of the cause in 
the court below, appellee, as a witness for himself, testi- 
tied, over the objections of appellant, that he “had been 
and was the attorney of the estate of I. T. and J. J. 
Patrick; the estates are not closed; should be in adminis- 
tration in this (San Jacinto county). From strict exam- 
ination I know the records of Polk county and San 
Jacinto county do not disclose that said estate has ever 
been distributed and closed.” 

That the contents of judicial records, unless lost or 
destroyed, cannot be proven by parol evidence, is an 
elementary principle in the law of evidence. 

Whether administration was still open and pending 
upon the estate of I. T. and J. J. Patrick or not, at the 
time of the institution of this suit, could only be deter- 
mined by the production of the original papers and orders 
of the probate court, or certified or examined copies 
thereof. 

The admission of the evidence objected to was clearly 
in violation of the rule which requires the production of 
‘‘the best evidence of which the case, in its nature, is 
susceptible.” Bass v. Mitchell, 22 Tex., 293; Stafford v. 
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King, 30 Tex., 276; Houze v. Houze, 16 Tex., 601; Cotton 
v. Campbell, 3 Tex., 493. 

Another rule of equal importance to that mentioned 
above is, that the witness should not be permitted to tes- 
tify as to conclusions, but he must state the facts; and 
the court or jury are to draw the conclusions. The wit- 
ness does not undertake to state the facts disclosed by the 
records about which he is testifying, but, as a conclusion, 
he states that these records do not show that the estate is 
closed. If the records, or copies thereof, were produced 
in court, it might be a most difficult matter to conclude 
therefrom whether the estate is still in course of admin- 
istration, or whether that administration has been vir- 
tually closed, either by formal order or otherwise. But 
however this may be, the court and jury, and not the 
witnesses, are to deduce the conclusion from the facts in 
evidence before them. 

It may be assumed that the admission of this illegal 
evidence injuriously affected the rights of the appellants, 
as it cannot be perceived that the court proceeded upon 
any other ground in finding entirely against them. 

If, as a matter of fact, James N. Patrick failed to com- 
ply with the order of the probate court granting his ap- 
plication to purchase the land, in this, that he neither 
paid the money nor executed his obligations as required 
by law, then he acquired no title by reason of that order. 
An examination of the statute under which it was made 
shows that, as a condition precedent to the vesting title 
thereunder, the money must have been paid or the obli- 
gations contemplated executed. Pasch. Dig., art. 1360. 
Aside from the statute, the language of the decree under 
which appellants claim is, ‘‘the title to which, of said 
estate, is hereby adjudged to vest in him fully and abso- 
lutely upon his executing the obligations as aforesaid.” 

If, as stated by one of the witnesses, Patrick failed to 























1882. | WILLIAMS & Guyon v. DAVIS. 25: 


wt 





Opinion of the court. 





execute the obligations, and on that account the whole 
proceeding ‘‘ fell through,” the appellants could not have 
acquired any title to the land by virtue of this conditional 
order, that in fact never went into effect or had any legal 
force. 

James N. Patrick was, however, an heir of the estate, 
and whatever interest he had in the land passed by reason 
of his conveyance to Collett and Smith, subject to admin- 
istration and payment of the debts of the estate. 

The judgments (or at least one of them) under which the 
appellee claims title to the land were not dormant; exe- 
cution was issued on them within twelve months after the 
rendition thereof. But as a lapse of about four years is 
shown between issuance of executions upon the same, it 
is clear that the judgments did not constitute a lien upon 
the land in controversy. There is nothing in the facts 
and circumstances of this case that would exempt it in 
this respect from the established rule. Bassett v. Proet- 
zel, 53 Tex., 569; Hamilton v. Wheeler, decided at the 
present term. It therefore follows, that unless adminis- 
tration was pending on the estate of I. T. and J. J. Pat- 
rick at the time this suit was instituted, appellants shoud 
have recovered the interest that was conveyed by tne 
deed of James N. Patrick to Collett and Smith and mesne 
conveyances to appellants. 

Appellants, having sued for the whole land, could have 
recovered even an undivided interest. Hutcheson v. Bacon, 
46 Tex., 414. 

We conclude that the judgment ought to be reversed 


and the cause remanded. 
REVERSED AND REMANDED, 


[Opinion delivered February 13, 1882. 











256 G. H. & S. A. R’y Co. v. Duntavy. [Galveston, 





Statement of the case. 





G. H. & S. A. R’y Co. v. M. B. DuNLAVY AND WIFE. 


(Case No. 259.) 

1, CHARGE OF COURT— STATUTE CONSTRUED.— The statute requiring 
the instructions to the jury to be in writing is directory, and a vio- 
lation thereof cannot be assigned as error. 

2. CHARGE OF CoURT.— It is error to instruct the jury in a suit for 
damages against a corporation in which exemplary damage is 
claimed, to return a verdict for such damages as they believe from 
the evidence the plaintiff is entitled to, without furnishing them a 
rule for their guidance in discriminating between actual and ex- 
emplary damages. 

3. DAMAGES.— In a suit for damages in which both actual and ex- 
emplary damages were claimed, the verdict was for $150 actual 
damages, and for $237.50 ‘‘for insult.” Held, the verdict by its 
terms excluded the idea that a larger sum than $150 for actual 
damages was intended. 


APPEAL from Fort Bend. Tried below before the Hon. 
L. Lindsay. 

This was a suit brought by M. B. Dunlavy and wife 
against the G. H. & S$. A. R’y Co. The facts of the case 
were substantially these: Mr. Dunlavy, his wife, infant 
and nurse took the train at Richmond to go to Walker's 
Station, seven miles off, placing in the charge of the bag- 
gage master the lady’s trunk, containing her wardrobe, a 
gold watch worth $200, a music box worth $60, and other 
articles; the trunk itself, a ‘‘ hasp lock,” being worth $10. 
On arrival at the station, the party who sat near the door 
at once started out. Before they could alight, as stated 
by the plaintiffs — certainly before they could demand the 
trunk,— the train moved off. Plaintiff Dunlavy called 
out, ‘you have not put off my trunk;” whereupon, at 
the orders of the conductor, the baggage master, while 
the train was in motion, put off the trunk. The manner 
of putting it off was differently stated; Henderson, the 
baggage master, says he sprang out of the car, lifted out 
the trunk, and sprang up on arear car. The other wit- 
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nesses did not see him do this, but saw only that the trunk 
was put off while the train was in motion. All agree that 
the trunk came open. Both the plaintiffs say it was 
broken and ruined, the clothing — some of it fine — scat- 
tered about, torn. and soiled; the music box ruined, and 
the watch so injured as to be afterwards useless as a time- 
piece. Plaintiffs testified that the train did not stop at the 
depot as long as usual, Mrs. Dunlavy saying that though 
they hurried out of the cars, her nurse ‘‘ almost tossed 
her baby to her,” such was the haste required in alighting. 

The defense was that the trunk, for which no ‘‘check” 
had been given —the company refusing to give checks for 
short distances,— was not called for until the cars had 
started, and that when called for the baggage master put 
it out as best he could while the cars were in motion, at 
the order of the conductor, and that he would have put it 
out at the depot if it had been demanded of him there. 

The petition claims $150 as actual damages, and $500 
for exemplary damages; the claim for the latter being 
based upon the allegation that the defendant ‘‘acted with 
gross and unusual negligence, with an insulting disregard 
of plaintiffs’ rights, with a studied denial of the courtesy 
due them as passengers, and with high-handed and op- 
pressive use of their power to annoy and insult passengers 
having baggage for transportation.” 

The cause was submitted to a jury under a verbal charge 
given by the court. Verdict for the plaintiffs, “ actual 
damage $150, and for insult $237.50.” Judgment rendered 
accordingly. 

The defendant filed his motion for a new trial, upon the 
ground that the verdict of the jury was excessive and con- 
trary to the evidence, in this: that the jury were not 
warranted by the evidence in giving exemplary damages; 
that there was no evidence of insulting, willful, wanton 
or oppressive conduct on the part of the defendant or its 


agents towards plaintiffs, and no ground for exemplary 
VoL, LVI—17 
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or vindictive damages. Which being overruled, the de- 
fendant appeals, and assigned the following grounds of 
error: 

1st. The court erred in.giving to the jury a verbal charge 
as to the law of the case, as shown by bill of exception. 

2d. That said verbal charge was erroneous, in that it 
did not instruct the jury as to the law in cases in which 
the plaintiffs would be entitled to exemplary damages, as 
shown by bill of exceptions. 

3d. The court erred in refusing the charges asked for 
by defendants, as will be seen by bill of exceptions. 

4th. The court erred in refusing a new trial on the 
grounds set out inthe motion therefor, as shown by bill 
of exceptions. 


John T. Harcourt and W, S. Darden, for appellants. 
P. E. Peareson, for appellee. 


WALKER, P. J. Com. App.— The first three grounds 
assigned as error relate to the charge given by the court 
and the instruction which was refused as asked to be 
given by the defendant; and they may be all considered 
together, 

It has been repeatedly ruled that the statute requiring 
the charge or instruction to the jury to be reduced to 
writing is directory merely, and a violation of it cannot 
therefore be assigned as error. Reid v. Reid, 11 Tex., 
585; Boone v. Thompson, 17 Tex., 606; Chapman v. 
Sneed, 17 Tex., 428. Therefore the mere fact that the 
charge was not in writing. unless otherwise violative of 
the defendant’s rights, so as to have resulted in an injury 
to the appellant, or unless it be made to appear that such 
injury may have resulted in consequence of such oral 
charge, will not afford ground for the reversal of the 
judgment. 

This verbal charge, however, was misleading, in that 
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it left it to the jury to find such damages against the de- 
fendant as they believed from the evidence the plaintiffs 
were entitled to, without furnishing to them any rule of 
law for their guidance in making a proper discrimination 
as to any distinction between actual and exemplary 
damages. 

It is shown in the bill of exceptions that the court in- 
structed the jury ‘‘ That they would find for the plaintiffs 
such damages as from the evidence they had actually 
sustained, and such other damages as the jury believed 
from the evidence the plaintiffs were entitled to, not ex- 
ceeding the amount claimed.” This charge is objection- 
able in allowing to the jury their judgment or belief 
concerning the measure and rule of law for the infliction 
of exemplary damages as the criterion of the defendant’s 
liability. The petition made a distinctive claim for two 
kinds of damage contemplated to exist in actions of this 
kind; and while it might be conceded that the charge in 
respect to actual damage, although quite general in its 
terms, is sufficient unless excepted to, or unless further 
instructions on that head were asked to be given, yet as 
respects exemplary damages in actions of this kind, 
against a corporation, for damages sustained on account 
of the acts of its agents, the rules of law applicable to 
the defendant's liability for vindictive damages make it 
depend upon considerations far different to the mere be- 
lief or opinion of the jury upon the general proposition 
expressed in the judge’s charge, to find such damages as 
they believe from the evidence the plaintiffs were entitled 
to. See Hayes v. H. & G. N. R. R. Co., 46 Tex., 273. 

We are of the opinion that the fourth and last ground 
of deen lant’s assignment of errors is well taken. The 
jury in their verdict discriminate in their finding between 
actual damages, and such as they give according to the 
expression used in it, *‘ for insult, $237.50.” 

In view of the issues presented by the pleadings and 
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the charge of the court as shown by bill of exceptions, it 
may fairly be inferred that the jury had in contemplation 
exemplary damages in the phrase used by them, *‘ for 
insult, $237.50,” as above quoted. At all events, what- 
ever meaning might be assigned to the term “ for insult,” 
the finding in their verdict, ‘‘for the plaintiff, actual 
damages, $150,” excludes the idea that they meant to 
allow to the plaintiffs a larger sum for actual damages 
than the $150 specified. In the case of Hayes v. H. & G. 
N. R. R. Co., 46 Tex., 373, it is indicated in the opinion 
that injuries to the feelings do enter into as an element 
of actual damages as distinguished from exemplary dam- 
ages, in certain cases; and in this case, the jury not hav- 
ing specified any sum as exemplary damages, it is not 
incompatible, in a strict and liberal sense, to apply the 
term ‘‘for insult” to the subject of actual damages, and 
as having reference to the actual damages recoverable in 
this suit. The vagueness, however, and the generality of 
the charge of the court given to them, together with 
their finding specially $150 as actual damages, preclude 
us from interpreting the verdict as rendered otherwise 
than as meant to give $150 as actual damages and $237.50 
as exemplary damages; and that, too, upon their own 
convictions as to what were the proper constituent 
elements of either kind of damage. 

As to the $237.50, for the want of a proper charge we 
believe under the evidence that it cannot be safely referred 
to an intelligent finding by the jury upon the rights of 
the parties. The jury may, notwithstanding the forms 
of expressions used, have intended to include in said sum 
amounts which would have properly embraced actual 
damages, or that entire sum ($237.50) may have been in- 
tended by them as exemplary damages, although not so 
expressed. 

Upon these considerations alone we conclude that. the 
judgment ought to be reversed. 
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We might, and perhaps would, add other reasons for 
this conclusion relating to the insufficiency of the evi- 
dence to sustain the judgment in this case, so far as it 
relates to exemplary damages, upon the doctrines laid 
down in Hayes v. H. & G. N. R. R. Co., supra, and Brad- 
shaw v. Buchanan, 50 Tex., 492, and Gordon v. Jones, 
27 Tex., 620; but the counsel for the appellees in his 
brief requests the supreme court, in case they come to the 
conclusion which we have indicated, to permit the appel- 
lees to remit the exemplary damages and to affirm the 
judgment for the actual damages only. 

Regarding this formal statement of counsel as a tender 
now to remit, we conclude that, there being no other 
error for which the judgment ought to be reversed, that 
said remission shall be accepted and entered, and the 
judgment reversed as to said exemplary damages, and 
affirmed as to the residue. 

And we conclude, therefore, upon the whole case, that 
the supreme court ought to reverse, and render such 
judgment as ought to have been rendered in the court 
below accordingly as the same has above been indicated. 


REVERSED AND RENDERED. 


[Opinion delivered February 13, 1882. ] 





Sotomon Parks v. 8. W. DIAL. 
(Case No, 221.) 

. ACTION — SET-OFF.— In a suit upon a contract to recover the contract 
price for specific articles delivered to defendant, no set-off for un- 
liquidated damages, the right to which was assigned to defendant, 
and which accrued by trespass in procuring the specific articles, can 
be allowed. 

2. TENANT IN COMMON — ACTION.— One tenant in common cannot main- 
tain an action of trespass quare clausum fregit without joining his 
co-tenants in the suit. 

5. CHARGE OF COURT — TRESPASS.— See opinion for a charge of court, 
affecting the right of action of a tenant in common, held erroneous. 
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APPEAL from Goliad. Tried below before the Hon. H. 
Clay Pleasants. 

8. W. Dial brought suit against Solomon Parks to re- 
cover the value of certain timber taken from the lands of 
appellee, under a contract that Parks would pay him the 
reasonable value of such timber. By amended petition 
he represented that the Dial league of land situated in 
Goliad county had been theretofore partitioned into five 
parts; that he was the owner of the two lower subdivis- 
ions; that the next subdivision was owned by the orphan 
children of his deceased sister; that he owned the next 
or fourth subdivision, and that Mrs. Eastland owned the 
upper subdivision. By the contract appellant was to 
take the timber from the two lower subdivisions, and 
that he had done so, and admitted that he had taken 
therefrom about five thousand posts. 

Parks answered by general denial; also that much of 
the timber taken by him was from Mrs. Eastland’s tract 
and the other two subdivisions. He also pleaded in set- 
off a claim assigned to him by Eastland for timber taken 
by appellee from Mrs. Eastland’s subdivision; that he had 
paid Eastland a valuable consideration for said claim, and 
had also paid him for all the timber that he, appellant, 
had taken from the Eastland land. 

Appellee excepted to the plea of set-off, and the excep- 
tion was sustained. 

The cause was tried September 16, 1876, and resulted 
in a verdict and judgment against appellee for $400, etc., 
from which this appeal was taken. 

The errors relied on were: 

1st. The court erred in sustaining the exceptions to the 
plea of set-off. 

2d. The court erred in certain sections of the charge, 
and refusing charges asked. 


Lackey, for appellant. 
Lane & Payne, for appellee. 
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Warts, J. Com. App.— This action was for the value of 
timber taken from the land of the plaintiff, upon an ex- 
press promise to pay for the same. The set-off asserted 
by the defendant is a claim assigned to him by another 
against the plaintiff for unliquidated damages accruing to 
the assignor by reason of a trespass in cutting and re- 
moving timber from his land. This claim sought to be 
established as a set-off by appellant being for unliquidated 
damages for a trespass, the demurrer was properly sus- 
tained. 

By the petition and amendments appellee sought to 
recover of the appellant the value of timber taken by the 
latter from the two lower subdivisions of the Dial league 
of land, upon an express promise upon the part of the 
appellant to pay the reasonable value therefor. 

Upon the trial the evidence tended to establish that 
much of the timber sued for had been taken from two 
other subdivisions of said league, one of which belonged 
to the orphan children of the deceased sister of appellee, 
and of which children he was the guardian; the other 
subdivisions appellee owned with others as tenants in 
common, The court charged the jury that, “to entitle 
the plaintiff to recover in this suit, it is not necessary 
that he should be the whole or exclusive owner of the 
land from which the posts were taken, but it is sufficient 
if the plaintiff owns such land in common with others.” 

This charge was erroneous; for in the first place the 
appellee had by his amended petition restricted his right 
to recover for the timber taken from the two lower sub- 
divisions of the league; whereas by the charge quoted 
above, the jury may have been mislead into believing 
that the appellant was also liable for the timber taken 
from all or any of the subdivisions of the league except 
that owned by Mrs. Eastland. This error is made more 
manifest by the next succeeding paragraph of the charge, 
wherein the jury are told that they cannot find against 
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the appellant for any timber taken from Mrs. Eastland’s 
land. Taking those sections of the charge together, and 
the jury would be authorized to find against appellant for 
the value of the timber taken from either or all of the 
four lower subdivisions of the league. 

According to the appellee’s petition, the contract  be- 
tween himself and appellant with respect to the timber 
was confined to the two lower subdivisions of the league. 
If the appellant took timber from either of the other 
subdivisions then he committed a trespass, and would be 
liable to the owners thereof for the damages resulting 
from the wrongful act. As to one of these subdivisions, 
the evidence shows that appellee owned the same in com- 
mon with other persons. 

In May v. Slade, 24 Tex., 208, it is said: ‘*‘ That tenants 
in common must join in the action of trespass quare 
clausum fregit is well settled. There is nothing in our 
practice to require a departure from this rule of the com- 
mon law; but there is great reason to adhere to it, to pre- 
vent multiplicity of suits and the inconvenience that 
would arise from the bringing of several suits, and 
allowing several recoveries for the same trespass. The 
objection of the nonjoinder of the co-tenant, it is true, 
can, in general, only be taken by plea in abatement, or by 
way of apportionment of the damages on the trial. But 
here the objection was apparent upon the face of the pe- 
tition, and was therefore well taken by exception.” 

In the case before us the court goes outside of the case 
made by the pleading, and in so doing charged directly 
against the rule announced in the above case. 

If the appellee had sued as guardian of the orphans, 
for the trespass upon that part of the land belonging to 
them, it does not admit of doubt but that he could have 
recovered whatever damages, if any, resulted from such 
trespass. As the suit was not thus brought, he was not 
entitled to a recovery in this action for the value of any 
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timber taken from that subdivision of the land by the 
appellant. 
The judgment ought to be reversed and the cause re- 


manded. 
REVERSED AND REMANDED. 


(Associate Justice Stayton did not sit in considering 
this opinion. ) 


[Opinion delivered February 13, 1882. ] 





L. K. THOMPSON ET AL. V. MATILDA WESTBROOK 
(Case No. 757.) 

1, DEED.— If, at the time of the execution of a deed absolute on its 
face, a mortgage be executed to secure the payment of purchase 
money, the vendor may, when default is made in payment of the 
purchase money, as between the vendee and himself, disregard the 
deed and make a valid conveyance of the land to another. Such 
subsequent convey ance would vest title in the purchaser, except as 
against one purchasing from the first vendee without notice actual 
or constructive of the mortgage. 

2. CONSTRUCTIVE NOTICE.— Constructive notice of an adverse claim to 
land cannot extend to deeds in the chain of title, prior to an unre- 
corded mesne conveyance. 


APPEAL from Polk. Tried below before the Hon. H. 
C. Pedigo. 

Appellants sued one Brick, April 22, 1875, on a note 
for $1,180, and to foreclose a mortgage on the land de- 
scribed in the petition or alternately for the land, joining 
appellee as defendant, representing that she was in pos- 
session and claiming a portion of the land. 

In 1861 Eliza Rudder sold the land to Brick, conveying 
it to him by a deed absolute upon its face, and therein 
acknowledging the payment of the purchase money. 
This deed was recorded in Polk county, where the land is 
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situated, on December 12, 1861. At the time of the exe- 
cution of the deed Brick executed his note to Mrs. Rud- 
der for the payment of the purchase money of the one 
thousand two hundred and eighty acres of land conveyed 
by the deed. It is also claimed by appellants, but denied 
by appellee, that to secure the note Brick, simultaneously 
with the execution of the deed and note, also executed a 
mortgage to Mrs. Rudder upon the land. The mortgage, 
if executed, was not recorded in Polk county. 

February 21, 1864, Brick having failed to pay the pur- 
chase money note, Mrs. Rudder considered the trade as 
of no effect, and conveyed the land by deed to Wm. 
Jenkins. This deed was not recorded in Polk county. 
Jenkins conveyed to Cash, December 22, 1866, and the 
deed was recorded July 7, 1869; from Cash, through 
mesne conveyances, the appellants claim the land. 

July 21, 1870, Brick conveyed three hundred acres of 
the land to Mrs. Westbrook by absolute deed, which 
was recorded the same day, and she was then in posses- 
sion under a bond for title before the deed was executed. 

The case was tried by the court May 4, 1876, and a 
judgment rendered in favor of appellants against Brick 
for all of the one thousand two hundred and eighty acres 
of land, save and except the three hundred acres conveyed 
to appellee. Judgment was rendered in favor of appellee 
for the three hundred acres, and costs, and the appellants 
brought that branch of the judgment on an assignment 
of errors. 


James EF. Hill, for appellants. 


J. M. Crosson, for appellee. 


Watts, J. Com. App.—In Dunlap v. Wright, 11 Tex., 
597, the court, after citing numerous cases bearing upon 
the point then under consideration, remarked that ‘‘The 
effect of the principles of these cases is that the vendor’s 
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deed may be absolute; yet if a mortgage for the purchase 
money be given back at the same time, the fee will abso- 
lutely remain in the vendor.” 

Chief Justice Moore, in commenting upon the doctrine 
of Wright v. Dunlap in the case of Burgess v. Milliken, 
50 Tex., 403, said: ‘‘ But though seizin or title vests in 
him (the vendee) by the deed, it is nevertheless lost to or 
divested out of him by his refusal or failure to comply 
with the terms or conditions upon and by which it was 
acquired.” 

However much, as an original proposition, we might 
be inclined to the opinion that a deed absolute upon its 
face and executed according to Jaw would vest in the 
vendee the fee or title to the land, notwithstanding the 
simultaneous execution of a mortgage to secure the pur- 
chase money, it must be admitted that the doctrine of 
Wright v. Dunlap is too firmly settled by judicial decision 
to be now questioned. 

If, as claimed by appellants, Brick executed and deliv- 
ered to Mrs. Rudder the mortgage at the same time she 
executed to him the deed, then, notwithstanding the fail- 
ure to have the same recorded, when he made default in 
the payment of the purchase money, as between them, 
she undoubtedly had the right to treat the sale as at an 
end, and to resume the ownership of the land and to 
convey it to another. Yetif the appellee, without notice 
actual or constructive of the existence of the mortgage, 
or the subsequent deed of Mrs. Rudder to Jenkins, or 
the intervening rights of the appellants, purchased the 
land of Brick and paid him a valuable consideration 
therefor, she would, as against the appellants, acquire the 
superior title. Lee v. Wharton, 11 Tex., 61; Watkins v. 
Edwards, 23 Tex., 443; Lacoste v. Odam, 26 Tex., 458; 
Henderson v. Pilgrim, 22 Tex., 464. 

The fact that some of the mesne conveyances under 
wich appellants claim may have been recorded, if such 





























i) 
So 
io 5) 


THOMPSON V. WESTBROOK. [Galveston Term, 





Opinion of the court. 





was the fact, prior to appellee’s purchase, would not con- 
stitute constructive notice to her of any adverse claim. 
Watson v. Chalk, 11 Tex., 89. Hence the real issue upon 
the trial in the court below was, whether or not appellee, 
at the time of her purchase, had actual notice of this 
adverse claim to the land. 

Assuming that the burden of proof was upon her to 
show a want of notice, and all the other essential facts 
to make her an innocent purchaser for value and with- 
out notice, an examination of the evidence disclosed by 
the record clearly shows that this was done by appellee. 
It is shown that she purchased the land upon the faith 
of the record, without notice actual or constructive of 
any adverse claim, and that she paid a valuable consid- 
eration therefor in cash. In short, the evidence clearly 
shows every fact that was necessary to bring appellee 
within the rule of an innocent purchaser without notice 
for a valuable consideration. Manifestly she secured by 
her purchase from Brick the superior title to the three 
hundred acres against appellants. 

In regard to the other questions -presented by the as- 
signment, suffice it to say that they were not such errors 
as would or could affect the judgment. 

We conclude that the judgment ought to be affirmed. 


AFFIRMED. 






[Opinion delivered February 24, 1882.] 
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GALVESTON City Co. Vv. ORIGEN SIBLEY ET AL. 
(Case No. 1316.) 

1, STOCKHOLDER — LOST CERTIFICATE — DECREE.— In a suit to establish 
the former existence, validity and contents of a certificate of stock 
in a joint stock company, its loss, ownership, and the plaintiffs’ 
rights under it, which was brought in 1878, it was shown that the 
stock was issued to the ancestor of plaintiffs in 1841, and still stood 
in his name on the books of the company. The court found that 
the certificate had been lost, and the plaintiffs, as heirs of the orig- 
inal owner, owned it. Held, 

(1) The judgment of the court decreeing the ownership of the 
certificate to be in plaintiffs on the facts found was proper. 

(2) Such a judgment must provide for ample indemnity to the 
company against all risks that the certificate, which was transferable 
by indorsement, might be found, and its ownership be found in 
another. 

(3) On account of the value of the certificate being fluctuating, 
from $150 to $10,000, and the necessity for a continuing indemnity 
to the company against loss. the cause should remain upon the docket 
of the court below until from lapse of time or otherwise all risk 
that the company might be held liable on the original stock had 
ceased. 

2. DecrEE.—See following opinion the decree as veformed by the 
supreme court in this case. 

ERROR from Galveston. Tried below before the Hon. 
Wim. H. Stewart. 

Suit brought March 23, 1878, by the heirs of Origen Sib- 
ley, alleging the issuance to their father of certificate No. 
191, for a share of stock in the Galveston City Company, 
May 7, 1841; that he died in the year 1865, in the state of 
Alabama; that he owned said certificate of stock at his 
death; that it had been lost or destrpyed and petitioners 
had never been able to find it; that in February, 187s, 
they demanded of said company the recognition of their 
ownership of stock and the issuance to them of a dupli- 
cate, which was refused by the company, and they 
brought suit to establish their rights as owners of said 
stock, and for a duplicate certificate, or to recover its 
value, alleged to be $20,000. 
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Defendants demurred to the petition, and answered, 
admitting the issuance of the certificate to Sibley, as 
stated, in 1841, but denying that he continued the owner 
thereof up to his death, setting up facts inconsistent with 
such continued ownership; that the title thereto passed 
by indorsement; that the company was liable to the 
holder of the certificate whenever presented, and denying 
the right of plaintiffs to the issuance of any additional 
share of stock, pleading limitation and laches, etc. Jury 
waived and the case submitted to the court. 

The court decreed in favor of the plaintiffs, incorporat- 
ing in the decree aconclusion of facts found by the court, 
substantially as follows: 

1st. That upon the 5th of February, 1841, the Galveston 
City Company was duly incorporated by the congress of 
the republic of Texas. 

2d. That at the date of said act of incorporation said 
Galveston City Company was the owner in fee simple of 
one league and labor of land on the eastern end of Gal- 
veston island, of Galveston county, upon which the city 
of Galveston is located. « % 

3d. That at the date of said act of incorporation said 
league and labor of land was conveyed to said corpora- 
tion, and constituted all the capital stock of said corpo- 
ration, which stock was divided into one thousand shares, 
entitling each of the owners of said shares to one thou- 
sandth part of the capital stock of said corporation. 

4th. That afterwards, to wit, on the 7th day of May, 
1841, the said Galveston City Company, being then and 
there fully invested with the title to said league and labor 
of land, with full. power and authority over the same and 
the shares of the company, made, executed and delivered 
to Origen Sibley a certificate, designated as certificate No. 
191, original stock of said company, the same being stock 
issued out of Book A, containing two hundred shares, by 
virtue of which certificate the said Galveston City Com- 
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pany conveyed to the said Origen Sibley one undivided 
one thousandth part of the stock of said company, and by 
which said certificate the said Origen Sibley then and there 
became the legal owner of one share of the stock of said 
Galveston City Company, together with all and singular 
the rights, privileges, equities and immunities belonging 
or appertaining to a shareholder or stockholder in said 
company owning one share thereof. 

5th. That said Galveston City Company still exists as a 
corporation, and owns large and valuable real and personal 
estate in the county of Galveston. 

6th. That said share of stock in said Galveston City 
Company is of the value of $7,000. 

ith. That said Origen Sibley departed this life on the 
Ist day of October, 1864, in Baldwin county, state of 
Alabama, and there is no evidence that the legal or equi- 
table title to said share of stock ever passed out of him; 
but there is proof that he had in 1852 sold four other 
shares of said stock which were issued to him at the 
same time of the issuance to him of said share No. 191. 
The value of a share in 1852 was $150. 

Sth. That the books and records of said Galveston City 
Company still show the original issuance of said share 
No. 191 to Origen Sibley, and contain no evidence of the 
cancellation or surrender or transfer of said certificate 
No. 191 by Origen Sibley, or by any other person, though 
they show the transfer by Origen Sibley of the other four 
shares. 

9th. That the following persons, plaintiffs, are the legal 
children and heirs of said Origen Sibley, to wit (naming 
them), and as such heirs of Origen Sibley, deceased, are 
the owners of whatever interest said Origen Sibley, de- 
ceased, had in said share No. 191 at the time of his death, 
and from all the said evidence I conclude that the plaint- 
iffs are the owners of said share No. 191. 

10th. That said certificate of stock originally issued to 
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Origen Sibley has been lost or destroyed, and is substan- 
tially as follows: 

“This is to certify that we, Levi Jones, William R. 
Johnson and Thomas Green, trustees of the city of Gal- 
veston, in consideration of the return of the certificate 
of corresponding book and number, as formerly issued 
by said Levi Jones (one of the first four hundred shares), 
do grant, bargain and sell to Origen Sibley, his heirs and 
assigns, forever, one share, No. 191, in the city of Gal- 
veston, to be holden and enjoyed by him and his assigns 
upon the terms prescribed in the deed, bearing date the 
15th June, 1837, of M. B. Menard, Robert Triplett, Ster- 
ling Neblett and William Fairfax Gray, constituting us 
the trustees, and in the agreement entered into between 
us and the stockholders in said city, as set forth in the 
proposals for subscription. 

‘* Witness our hands this 7th day of May, 1841. 

(Signed) ‘* LEVI JONES, 
‘*THOos. GREEN, 
‘* Trustees.” 

The decree declared the plaintiffs to be the legal owners 
of the stock, and required them to execute an indemnify- 
ing bond to the company in the sum of $10,000. 

The facts are too lengthy for insertion. 


Ballinger & Mott, for plaintiffs in error. 
I. In the total absence of any evidence whatever of the 
existence of the stock in the hands of Origen Sibley since 
May, 1841, except its issuance to him at that date, and 
the absence of all evidence of claim to the stock by said 
Sibley since that date in any form or shape whatever, he 
being a man of business habits; and in the absence of 
claim, or knowledge of any claim, to said stock on the 
part of his legal representative and heirs until claim 
made shortly before the suit brought, said stock being 
transferable by indorsement, no presumption of continued 
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ownership of stock in his heirs can be indulged. Strange 
v. H. & T. C. R. Co., 53 Tex., 162; Bank v. Lanier, 11 
Wall., 369; Leitch v. Wells, 48 N. Y., 613; 1 Story’s Eq. 
Jur., 88; Bispham’s Eq., § 467; Hoddy v. Hoard, 2 Ind., 
474, in Davis’ Ind. Dig., title ‘‘ Deed,” n. 78; 48 Md., 109; 
2 Parsons on Notes, 288; Morse on Bank., 474; 2 Wharton’s 
Ev., § 1284; 1 Best on Ev., § 331; 2 Bouvier, 338, ‘‘ Pre- 
sumptions;” 1 Stark. Ev., 34; 1 Cow. & H.’s Notes to 
Phil. Ev., 456, 458, 459, 461, 464; 465, 473; Co. Litt., 816; 
Lockhart v. Trimble, 18 Tex., 110. : 

II. The decree is inconsistent and unjust in finding that 
the plaintiffs own such rights as Origen Sibley had at his 
death, and thereupon making the plaintiffs present share- 
holders in said company, being only the quit-claim rights 
of their father, and making the company guarantor and 


responsible to their father’s absolute right to the stock. 
Chesapeake & O. Canal Co. v. Blair 48 Md., 102, 112; 
Morse on Bankruptcy, 474. 


Geo. P. Finlay, for defendant in error. 

I. A corporation holds and acts for the interests of its 
stockholders, and a stockholder’s interest cannot be lost 
or forfeited by laches or lapse of time during the exist- 
ence of the corporation, unless it is alleged and shown 
that the stockholder has in the meantime failed to per- 
form some duty or do some act which has devolved on 
him by the by-laws, rules or regulations of the charter 
or the board of directors. The officers and managers of 
a corporation are trustees for the stockholders. 21 Wall, 
#16; 1 N. Y., 84; Abbott’s U. 8. Digest, vol. 8, pp. 902-4, 
‘‘Tmplied Trusts,” ‘‘ Limitation of Actions;” Grumbles v. 
Grumbles, 17 Tex., 472; White v. Leavitt, 20 Tex., 703; 
Hunter v. Hubbard, 26 Tex., 537. 

II. A plea of limitation is not good, made by a corpo- 
ration against a stockholder, unless the stockholder has 


failed in the performance of some duty devolving on him 
VoL, LVI—18 
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under the by-laws, rules and regulations of the company, 
or the company has-done some act which would cause the 
statute of limitation to commence running against the 
stockholder’s rights. The corporation is a trustee for 
the stockholder, or rather the officers and managers of a 
corporation are trustees for the stockholders. 21 Wall., 
616; 17 Tex., 472; 20 Tex., 703; 26 Tex., 537. 

Ill. The court did not err in rendering a decree estab- 
lishing plaintiffs’ rights to share of stock No. 191 in said 
company (tenth assignment of error). When the name of 
one appears on the stock book of a corporation as a stock- 
holder, it is prima facie evidence that he is so, and the 
burden of proof to the contrary is upon him that denies 
it. The ownership of the stock once proved to exist, it is 
presumed to continue until an alienation isshown. Under 
the facts in this case the law will presume that the certifi- 
cate was lost. Turnbull v. Payson, 5 Otto, 421; Hoag- 
land v. Bell, 36 Barb. (N. Y.), 57; Plankroad v. Rice, 6 
Barb. (N. Y.), 162; Mudgett v. Horrell, 33 Cal., 25; Turn- 
pike v. Vanness, 2 Cranch C. C., 457; Coffin v. Collin, 17 
Me., 440; Merrell v. Walker, 24 Me., 237; Sanser v. Upton, 
1 Otto, 56; Brown v. Burnham, 28 Me., 38; Farr v. Payne, 
40 Vt., 615; Bell v. Young, 1 Grant (Pa.) Cases, 175; 
Brown v. King, 5 Met. (Mass.), 172; Oneil v. Mining Co., 
3 Nev.,141. As to loss of certificate, see Vaughn v. Beg- 
gers, 6 Ga., 188; Fretwell v. Morrow, 7 Ga., 264; Abbott's 
U. S. Dig., art. 1768, and authorities; 1 Greenleaf’s Ev., 
§§ 48, 558; Gal. City Co. v. Scott, 42 Tex., 535. See this 
case for full explanation of the organization of the com- 
pany. As to remedy, see p. 561, Abbott’s U.S. Digest, 
vol. 5, ‘‘Evidence,” §§ 696, 698, 275; Abbott’s U. S. 
Digest, vol. 3, ‘‘ Corporations,” §§ 619, 626, 657, 679. 


BONNER, ASSOCIATE JUSTICE.—It is conceded bv the 
distinguished and diligent counsel, both for the appellants 
and appellees, that they have been unable to find a re- 
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ported case of lost certificate of stock like the one now 
before the court. We have found none, but have en- 
deavored to dispose of this case by the application of the 
principles and practice found in analogous cases. 

It has not been deemed necessary to pass upon several 
of the minor questions raised, but upon the more impor- 
tant only. 

The jurisdiction of a court of equity to prevent loss 
arising from an accidental cause is of very ancient origin, 
probably coeval with its existence as a distinct branch of 
jurisprudence, and one of the three original grounds for 
equitable relief. 1 Story’s Eq., § 79; 1 Wait’s Actions 
and Defenses, 183; Bispham’s Principles of Equity, $177. 

The flexible powers of a court of equity are peculiarly 
adapted to such cases, to enforce the rights of the one 
and to protect those of the other party. If the plaintiffs, 
Origen Sibley et al. (as they claim to be), and as found 
by the court below, are the legal owners of one share of 
stock, evidenced by certificate No. 191, in the Galveston 
City Company, the defendants below, and if this cer- 
tificate has been lost, then justice and good conscience 
would require that they should be relieved. This is not 
denied by the company, but the main controversy in the 
case arises upon the questions whether the plaintiffs 
have shown themselves to be the parties entitled to relief, 
and as to the mode of this relief. It is denied that the 
mere fact of the loss of the certificate does of itself 
authorize the resort to a court of equity. 

This is not simply a suit to establish the mere loss of 
the original certificate, as though an ordinary indebted- 
ness for which relief could be had at law, but one under 
our blended system of law and equity, in which not only 
the former existence, validity and contents of the certifi- 
cate are sought to be established, but also -its loss, the 
ownership of the plaintiffs, and, as a consequence, their 
present and prospective enjoyment of the rights, powers 
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and privileges incident thereto. The lapse of time would 
greatly weaken their evidence of ownership to the share 
of stock. Until established, its value in the market 
would be greatly impaired, and their rights as a stock- 
holder might be denied, or if admitted, it might be at the 
peril of the company itself. Under the circumstances, 
we think such case is presented by the pleadings, which, 
if sustained by the testimony, should entitle the plaint- 
iffs to relief. The issuance of the original certificate to 
the alleged ancestor of the plaintiffs, Origen Sibley, and 
that the share of stock now stands in his name on the 
books of the company, is not controverted. The court 
has found that the certificate has been lost, and that the 
plaintiffs, as the heirs at law of Origen Sibley, are the 
owners of it. Under these facts, and the presumptions 
arising therefrom, in our opinion, a prima ,ficie case was 
made, which, in the absence of evidence to the contrary 
other than bare presumptions, would sustain the findings 
of the court, and entitle the plaintiffs to relief. 

But it is a cardinal principle of equity, that although 
the company, even had it shown a desire so to do, could 
not profit by the misfortune of the plaintiffs, yet the 
court will grant relief only upon the condition that full 
and secure indemnity must be given to the company 
against all risk. The company is in no default, and to 
the misfortune of the plaintiffs must be added this burden. 
Chesapeake & Ohio Canal Co. v. Blair, 45 Md., 102; 1 
Wait’s Actions and Defenses, 165; Jones on Railroad 
Securities, § 389. 

This indemnity should be governed by the circumstances 
of the particular case. If not only the loss, but also the 
destruction of the instrument and the ownership of the 
plaintiffs, should be clearly shown, then, if required at 
all, it would, as a general rule, be but nominal. 

Ordinarily, when relief has been granted in cases of 
lost instruments, assignable or negotiable, it has been 
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those for a sum certain, and in which the existence and 
loss of the instrument, as well as judgment upon the 
same, have been sought and obtained in the same suit. 
In such cases the amount of the indemnity* could be 
readily fixed, and the parties would within a reasonable 
time be protected by the bar of limitations. Besides, the 
original demand having been substituted by the judg- 
ment, there would be no danger that a subsequent owner 
of the latter could claim to be a purchaser in good faith 
without notice. 

Where, however, the obligation has considerable time 
to run before it would mature or be barred by limitations, 
greater risk would be incurred, and particularly if the 
lost negotiable instrument should be substituted by one 
of like character. 

In the case of the Chesapeake & Ohio Canal Company 
v. Blair, 45 Md., 102, where the instrument lost was a 
negotiable coupon bond which had still several years to 
run, the risk was lessened by the issuance of a non- 
negotiable certificate, payable at the same time as the 
bond. The only probable risk in such case would arise 
from the payment of the interest. Such precaution was 
a salutary one. To require that the defendant company, 
in the present case, should substitute the alleged lost cer- 
tificate of stock, which was assignable by transfer ac- 
companying it, without being required to be upon the 
books of the company,by a new certificate not defeasible 
on its face, would be to demand that which the company 
is not under either a legal or moral obligation to perform. 
This, in the event the original certificate was not in fact 
lost, might force the company to recognize and pay a 
share of stock not voluntarily issued by them, and which 
would to that extent lessen the value of those previously 
issued. And besides, in the event the number of shares 
authorized by the charter had already been issued, then 
under the guise of judicial authority the company might 
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be compelled to do an unauthorized act and one ultra 
vires. 

Under a proper construction of the judgment below, 
the right-of the plaintiffs to the share of stock is defeasi- 
ble both in their own hands and that of their assignees ; 
yet this should appear so plainly as not to be the subject 
matter of controversy. 

Again, the amount of the indemnity required of the 
plaintiffs should depend very much upon the rights 
sought to be exercised by them. It has not been the 
policy of the company to declare dividends, but to per- 
mit the stock to be absorbed in the purchase by the 
shareholder of lots of the company at a valuation placed 
thereon; the profits to the remaining shareholders being 
the appreciation of their stock by increase in the value 
of city property. If the plaintiffs then simply seek 
to participate in the meetings of the company and to 
vote their stock, then the bond of indemnity required of 
them would be comparatively nominal. If, however, 
when otherwise entitled to it, they should seek to receive 
the exclusive possession, control or ownership of their 
share of the capital stock, assets, or other property, real 
or personal, of the company, or to any dividend or share 
thereof which may be declared, this bond of indemnity 
should be proportioned to the increased risk. As the 
testimony shows that the value of this stock is fluctuat- 
ing —from 1841, when first issued, to 1852, not exceeding 
$150, having since reached as high as $10,000, and being 
now estimated at $7,000,— and as the charter of the com- 
pany seems to have no provision limiting its existence, 
the amount of the bond provided for in the contingency 
last above named, and the sufficiency of the security 
thereto, should be determined by the court, after a hear- 
ing by the parties, when the necessity therefor arises. 

In view of the fluctuating value of this stock; the un- 
certainty when the necessity may arise for such bond of 
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indemnity; the length of timé it may run, and probable 
change in the solvency of the sureties; the continuing 
character of the relief which which may be required from 
time to time; and the number and non-residence of the 
plaintiffs,— it is deemed proper in this case to adopt the 
practice, somewhat novel with us, but analogous to the pro- 
ceedings of courts of chancery elsewhere, to require that 
this case remain open on the docket below until from lapse 
of time or otherwise the rights of the parties shall be so 
established that the case may be finally dismissed without 
prejudice to either party. 

As the decree of the court below is, in our opinion, not 
sufficiently comprehensive to fully meet the circum- 
stances of this case, it will be so reformed in this court as 
to conform to this opinion; and itis accordingly so ordered. 


JUDGMENT REFORMED. 
‘Opinion delivered February 14, 1882. 


The following is the decree as reformed. 

It is ordered that the judgment below be so reformed 
as to read as follows: 

It is therefore considered, adjudged and decreed by the 
court, that the plaintiffs (here name them) are the legal 
owners of one share of stock in the Galveston City Com- 
pany, to wit, the share represented by certificate No. 
191, Book A, now standing in the name of Origen Sib- 
ley on the books and records of saidcompany. That said 
share of stock No. 191 is a valid legal share of stock in 
said company, and that this decree or a certified copy 
thereof is and shall be held as the evidence of the right, 
title and interest of said plaintiffs in and to said stock, 
and to remain in full force and effect as such, unless said 
original certificate of stock shall hereafter be produced, 
and the superior right and title thereto be established to 
be in some other party, either by the agreement of the 
parties in open court or by the judgment of some court 











©80 GALVESTON Ciry Co. v. SIBLEY. 


[Galveston Term, 





Opinion of the court. 




























































































session, or by the judge thereof if in vacation. 


























of competent jurisdiction; or be so established without its 
production; in which event this decree shall be no longer 
in force or effect as evidence of title in the plaintiffs, 
their heirs, legal representatives or their assignees; but 
this shall in no wise impair any other rights the parties 
may have acquired by lapse of time, limitation or other- 
Wise against any other party. That until such superior 
title shall be so established to be in some other party, this 
decree shall entitle the said plaintiffs, their heirs, legal 
representatives or assignees, to the rights, powers, bene- 
fits, immunities and privileges of a full stockholder or 
shareholder of said Galveston City Company, owning one 
share thereof, as fully as said Origen Sibley might have if 
living and owning said share No. 191; and that said com- 
pany shall grant, accord and recognize unto the said 
plaintiffs, their heirs, legal representatives and assignees, 
all such rights, powers, benefits, immunities and privileges. 
- It is further considered, adjudged and decreed by the 
court, that the said plaintiffs shall make, execute and 
deliver to said Galveston City Company a good and suffi- 
cient bond of indemnity, with sureties residing within 
the state of Texas, or security situate therein, condi- 
tioned that the plaintiffs will fully indemnify and hold 
harmless said company against any and all loss or dam- 
age that may accrue to itin the event that said alleged lost 
certificate of stock No. 191 may hereafter be claimed and 
established to belong to any other person than said plaint- 
iffs,— said bond of indemnity to be approved before de- 
livery by the district court of Galveston county if in 


And that 


until said plaintiffs shall demand from said company 
any right to the exclusive possession or ownership of any 
of the capital stock, assets or other property, real or per- 
sonal, of the company, or of any dividend or share 
thereof, that sa 1 bond shall be in the sum of $500, and 
shall be presented within a reasonable time; that is, be- 
fore or within ninety days after the adjournment of this 
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court; and that in the event the said plaintiffs shall de- 
mand from said company the exclusive possession or 
ownership of any of the capital stock, assets, or other 
property, real or personal, of said company, or of any 
dividend or share thereof, that then a new bond, with 
like condition and security, and to be approved as before 
provided, shall be given in double the value at that time 
of such capital stock, assets, real or personal property, or 
of any dividend or share thereof so demanded, and 
to which said plaintiffs shall be rightfully entitled or ad- 
judged, before the same shall be delivered, if the bond 
before given shall not be sufficient for this purpose. 

It is further considered, adjudged and decreed, that if 
at any time before the rights of the parties shall have 
been finally established, adjusted and settled by agree- 
ment, limitation or otherwise, it be made to appear to 
said court or judge thereof that the indemnity for past 
payments is insufficient, or has become insecure, that 
then the said court or judge thereof shall make it a con- 
dition precedent to the receipt of any further capital 
stock, assets, real or personal property, or of any divi- 
dend or share thereof, that additional indemnity be given 
in respect to such payments previously made as well as 
those thereafter demanded; and that the giving of one 
new bond of indemnity shall not prejudice any rights 
under those theretofore given, the conditions of which 
have not been already performed; and that the failure or 
refusal to give any new or additional bond as above pro- 
vided for shall have the effect to suspend the further oper- 
ation of this decree, and the right to demand any future 
benefits thereunder until said bond shall be given and 
approved. 

It is further ordered, that for the purpose of carrying 
out this decree, and until the rights of the parties shall 
have been fully adjusted, established and settled, that this 
cause remain open upon the docket of the court below. 
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J. R. AND ADELIA Burns v. W. H. LEDBETTER. 


(Case No. 1442.) 


. COMMISSION OF APPEALS, ADJUDICATIONS OF.— Questions decided by 


the commission of appeals in arriving at their award, in cases re- - 
ferred to them by agreement, are as conclusively settled, for the 
purpose of further proceedings in that case, as they would be by 
the adjudication of the case by this court. 


. FORMER DECISION —LAW OF THE CASE.—It seems that in this state 


there is no inflexible rule making such former decision necessarily 
the law of the case. 


. VOID SALE— APPEAL — RETURN OF THE PURCHASE MONEY.— Where 


an appeal is taken under article 1493, Pasch. Dig., by the provisions 
of which execution may issue and property be seized, but no sale 
can be made pending the appeal, if nevertheless the officer sells, 
the purchaser at this void sale is entitled to be refunded the pur 
chase money, the same having been applied to the satisfaction of 
the judgment. 


. SAME— JUDGMENT PLAINTIFF'S ATTORNEY.— The above proposition 


holds true although the purchaser was the attorney of the judg- 
ment plaintiff, and procured the issuance of the execution. 


. SAME — CAVEAT EMPTOR NOT APPLICABLE.—In this case the execu- 


tion conferring no authority to sell, and for that reason, there being 
no valid sale, the maxim caveat emptor does not apply. 

SUBROGATION OF PLAINTIFF — LEGAL INTEREST.— The plaintiff in 
the present action, though subrogated to the judgment lien, and 
though the judgment bore ten per cent. interest, was entitled to — 
only the legal rate of interest on the purchase money paid out by 
him. 


APPEAL from Fayette. Tried below before the Hon. 


N. G. Shelley, special judge. 






J. R. Burns, for appellants. 
No briefs for appellee. 


GouLD, CuieF JusTICE.— With a single exception the 


questions now sought to be presented were settled on a 
former appeal. 54 Tex., 374. By agreement of parties 
the cause was, whilst pending in this court on that ap- 


peal, referred to the commissioners of appeal, and they 
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having reported their award and opinion, said award was 
regularly made the judgment of this court. That award 
and judgment settled the questions of law decided therein, 
for the purposes of any further proceedings in the case, 
as conclusively as if the appeal had been disposed of by 
this court, without reference to the commissioners of 
appeal. It has even been suggested that, by reason of 
the consent of parties to the reference, the award may 
be more conclusive on them than would be the adjudica- 
tion of the case by this court. However this may be, 
we are satisfied that the questions decided by the com- 
missioners of appeal in arriving at their award are as 
conclusively settled as the law of the case as they would 
have been had the case been decided in the usual course 
of procedure by this court. How conclusive such an ad- 
judication by this court would be, is a point on which the 
court expresses no opinion. Cases have occurred in which 
this court has deemed itself justified in departing from 
the law as decided on the former appeal. See Layton v. 
Hall, 25 Tex., 212; Reeves v. Petty, 44 Tex., 149; Ragland 
v. Rogers, 42 Tex., 422; White, Smith & Baldwin v. 
Downs, 40 Tex., 207. 

Speaking only for myself, I desire to say that whilst on 
the authority of these cases it must be conceded that, in 
this state, the rule making the former decision the law 
of the case is not inflexible, but has its exceptions, that 
the rule itself is well established, is founded on the policy 
of preventing useless litigation, and that it should not be 
departed from even for the purpose of reinvestigating 
the correctness of the former decision, save for urgent 
reasons. Reference is made to some authorities support- 
ing the rule. Wells on Res Adjudicata, ch. 44; Burke v. 
Matthews, 387 Tex., 74; Corning v. Troy Nail Co., 15 
How., 466; Ogden v. Larrabee, 74 Ill, 510; Donner v. 
Palmer, 51 Cal., 699; Dodge v. Gaylor, 53 Ind., 368, cit- 
ing numerous authorities. For convenience of reference 
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some of these authorities are given here. Roberts v. 
Cooper, 20 How., 467; Cumberland Coal Co. v. Sher- 
man, 20 Md., 117; Mitchell v. Davis, 23 Cal., 381; Parker 
v. Pomeroy, 2 Wis., 112; Booth v. Commonwealth, 
7 Met., 285; Craig v. Bagby, 1 T. B. Mon., 148; Groff v. 
Groff, 14 Serg. & R., 181; Wilcox v. Hawley, 31 N. Y., 
648; Nichols v. Bridgeport, 27 Conn., 459; Chambers v. 
Smith, 30 Mo., 155; Jesso uv. Cater, 28 Ala., 475. See 
also Ram on Legal Judgments, ch. 14, p. 197, where it is 
said: ‘‘If the rule of stare decisis is of any value, it 
should be adhered to, when the precise question is again 
presented in the same court, between the same parties, 
and on the same state of facts, citing N. Haven R. R. v. 
Ketchum, 34 How. Pr., 304. In view of this rule, I 
would myself have thought it proper to dispose of all the 
questions passed on in the opinion of the commissioners 
of appeal by a simple reference to that opinion as hay- 
ing conclusively settled them for the purposes of this 
appeal. The other members of the court, however, en- 
tertain views which lead them more readily to re-examine 
such questions, and the authorities have been looked into 
sufficiently to satisfy us that the rules of law laid down 
by the commissioners of appeal are supported by the 
previous decisions of this court and should be adhered to. 

The principal question was as to Ledbetter’s right to re- 
cover back the purchase money bid and paid by him at 
an execution sale, void because the execution conferred 
no authority to sell any property of the defendants in the 
execution, the amount so bid having been applied to the 
payment of the judgment. Ledbetter was the attorney 
of the judgment creditor, and sued out the execution, 
notwithstanding the judgment had been so far super- 
seded that there could be no sale, though execution might 
still issue, under which property might be levied and held 
subject to the result of the appeal. After buying in the 
land at the sale, he sued Burns and wife for its recovery, 
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sequestered it, and obtained possession by himself re- 
plevying. When that suit was decided against him he 
brought this his second action of trespass to try title, 
seeking, however, as alternative relief, the recovery back 
of the purchase money with interest, and asking for other 
relief. 

By the award of the commissioners he was allowed the 
recovery sought, and to secure him therein was subro- 
gated to the lien of the original judgment which had been 
in part paid by his purchase. His right to recover back 
the purchase money is, we think, complete both on prin- 
ciple and authority. If the judgment creditor had been 
himself the purchaser at a sale, void because of the char- 
acter of the process, and had thereby apparently satisfied 
his judgment ‘‘ without any gain to himself or loss to 
the defendant,” he could on motion have had the satis- 
faction set aside, or, in this state, have maintained an ac- 
tion on the judgment as unsatisfied. Townsend v. Smith, 
20 Tex., 465; Freeman on Judgments, sec. 478; Freeman 
on Executions, sec. 352. 

In such a case, if a third person become the purchaser, 
he may recover back the ‘‘purchase money paid to the 
use of defendant, and interest.” Stone v. Darnell, 25 
Tex. Sup., 435; Freeman on Judgments, sec. 478; Free- 
man on Executions, sec. 332. Brown v. Lane, 19 Tex., 
203, Was not a case where the execution conferred no 
power to sell, but where the sale was void for other rea- 
sons. It is not in conflict with Stone v. Darnell. Where’ 
the process confers no authority to sell, and for that rea- 
son there is no valid sale, it seems that the maxim of 
caveat emptor does not apply. Freeman on Executions, 
sec. 301, note 7 and note 2. 

Ledbetter was the attorney of the judgment plaintiff, 
but was not for that reason precluded from recovering 
back money paid without consideration. His position 
can scarcely be such as to give him less rights than the 
plaintiff. The cases are numerous in this state in which 
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equitable relief, predicated on these rights of the judg- 
ment plaintiff or the purchaser, has been liberally ex- 
tended. Harrison v. Oberthier, 40 Tex., 385; Peters v. 
Clemens, 52 Tex., 140; French v. Grenet, Austin term, 
1881; Morton v. Wellborn, 21 Tex., 773; Andrews v. 
Richardson, 21 Tex., 296; Howard v. North, 5 Tex., 315, 
d17. 

But we do not find it necessary to inquire whether Led- 
better should have been granted the equitable relief of 
subrogation or not, for it now appears that he has been 
reimbursed and does not need subrogation. Burns and 
wife were entitled to recover of him rent during the time 
that he held possession after replevying, and that claim 
was before the court on the last trial. The court set 
off the rents due Burns and wife against Ledbetter’s 
monied demand and found a balance of $123 in favor of 
Ledbetter. 

In stating this account Ledbetter was held to be subro- 
gated to the judgment lien, and as that judgment bore 
ten per cent. interest, he was allowed interest at that rate. 
We think that he was only entitled to legal interest. 
Stone v. Darnell, 25 Tex. Sup., supra. Even had the case 
been one for partial subrogation, Ledbetter in equity could 
claim nothing more than his money and eight per cent. 
interest. Stating the account anew with interest at eight 
per cent., it is found that there is a balance of $39.76 due 
Burns and wife, with interest from April 1, 1881. The 
judgment will be reversed and rendered in their favor for 
that sum with interest, but will in all other matters be 
affirmed. 

REVERSED AND RENDERED. 


[Opinion delivered February 14, 1882.] 


Stayton, AssociaTeE Justice.—I concur in the dispo- 
sition made of this case solely upon the ground that the 
questions involved have been settled by the former line of 
decisions of this court in accordance with the opinion now 
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given. Were the question an open one in this court, I 
am of the opinion that it would be a better rule to deny 
relief to a mere volunteer who purchases at an execution 
or judicial sale, under the facts presented in this and 
similar causes. 





WILLIAM PooL Vv. WEDEMEYER & SCHULTE. 
(Case No. 1439.) 


. PUBLIC POLICY AS AFFECTING JUDICIAL CONSTRUCTION.— With the 
policy of a law the courts Lave but little concern. In construing 
a law the legislative intention should be ascertained from its lan- 
guage in connection with the every-day wants and business of the 
people for whose government the same was enacted. That being 
ascertained and applied, the duty of the court is performed whether 
the policy thereby subserved be good or bad. 

. MECHANIC’S LIEN.— Art. 3166 (R. S.) having reference to verbal con- 
tracts, does not require that the terms of a verbal contract shall be 
set out with the bill of particulars to be recorded, but on the con- 
trary it was never intended that verbal contracts should be set out, 
or that contracts by law implied from the acts of the parties should 
be put into words and recorded. 

. MECHANIC’S LIEN.— When an account is filed under the statute to 
secure a mechanic’s lien under a verbal contract, if it states that 
the work was done at the request and with the approval of the 
party to be charged, it is a sufficient compliance with the statute. 

. MECHANIC’S LIEN— BILL OF PARTICULARS.— When an entire job is 
done under contract, the same reason and necessity do not exist for 
giving the various items of work or material as would in a case 
where there was no express contract for doing the entire job for a 
sum certain. 

. MECHANIC’S LIEN — ACCOUNT— CERTAINTY.— There was an express 
verbal contract to paint a house for $405. The mechanics made 
out, filed and recorded under the statute the following account: 


** GALVESTON, March 1, 1874. 
“* Mr. Sandford — 


‘*ToO WEDEMEYER & SCHULTE, Dr. 
‘*HOUSE AND SIGN PAINTERS, GLAZIERS, GRAINERS AND PAPER- 
HANGERS, 
‘*To painting house of Mr. Pool, in and outside, two coats... .$405.” 
Held: 
(1) It was unnecessary to set forth each item of work; the con- 
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tract being for the entire job for a sum certain, the whole was 
properly aggregated in one item. 

(2) The fact that the account did not bear the exact date when 
the work was completed was immaterial. 

6. CONSTABLE — SERVICE.— The certificate of a constable to the fact of 
service of a copy of an account on which a mechanic’s lien is 
claimed, is not evidence. 

. EVIDENCE — MECHANIC’S LIEN.— When the agreement of counsel in 
a cause to enforce a lien for materials furnished in building is that 
the material was furnished and charged to the contractor who did 
the work, it is not error to permit evidence of a verbal agreement 
by the owner of the property to pay for the same, he being the 
original defendant, the statute of frauds not being pleaded. 

8. PRACTICE.— A party must make the objections on which he relies in 
the court below, and such as are not there made cannot be made in 
the supreme court for the first time. 

9. MECHANIC’S LIEN — PRACTICE.— It is no objection to an order of sale 
to enforce a mechanic’s lien on community property against the 
husband’s interest that the heirs of the wife, who had died during 
litigation, were not made parties. The fact that equities may arise 
in the future affords no reason why the husband’s interest should 
not be sold to satisfy the lien. 





-1 


Error from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 

John H. Sandford brought suit on the 2ist of May, 
1874, against Wm. Pool, to recover $6,000, alleged to be 
due him as the contract price agreed to be paid him for 
supplying all material and doing all work in the construc- 
tion and completion of a dwelling house for said Pool 
on lots 5, 6 and 7, in block 264, in Galveston, and also 
for *‘extra” work thereon the sum of $1,957.50. He 
claimed ‘‘ that the work and material furnished by him 
in his business as a mechanic gave him a lien upon the 
dwelling and lots.” 

On the 2d of April, 1875, C. H. Moore & Co. filed their 
petition of intervention, claiming a lien on the building 
and lots for material which was used in the construction 
of the building, of the value of $802.85. 

On the 16th of April, 1875, Wedemeyer & Schulte, as 
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artisans and painters, filed their petition of intervention, 
wherein they claimed the sum of $405 from Wm. Pool 
for painting the house, asserting a lien. 

To the petition of Sandford, Wm. Pool pleaded general 
demurrer, special exceptions to all that part of his peti- 
tion asserting a lien, the general issue, and especially that 
he entered into a contract in writing (which was set 
forth) with Sandford, by which he undertook to furnish 
all material and build a house on the lots, which were 
the homestead of Pool, he being a married man and head 
of a family, with a wife and children occupying the 
same; that the house was to be completed, material fur- 
nished, work to be done, including the painting thereof, 
in first-rate mechanical style, for the price of $6,000; 
that he, Pool, had overpaid Sandford to the extent of 
amounts set forth in schedule, aggregating $6,662.84, and 
pleaded the excess paid in reconvention. 

To the interventions of Wedemeyer & Schulte and C. 
H. Moore & Co., Pool pleaded demurrers and special ex- 
ceptions, generai denials, and specially that he had paid 
to Sandford the full amount due to him in good faith be- 
fore any claim by them was made, or notice duly served 
on him of any such demand in their favor. 

At the spring term, A. D. 1875, the court overruled all 
the demurrers of Pool, and submitted the cause to a jury 
upon special issues, and upon the verdict returned by them 
the court rendered a judgment in favor of Pool against 
Sandford for $741.71 and costs, anda judgment in favor of 
Wedemeyer & Schulte for $405, and in favor of C. H. 
Moore & Co. for $802.85, against Pool, and also decreed a 
lien in favor of the intervenors respectively on the lots 
and improvements, and ordered a sale thereof. Pool 
moved for a new trial, which was overruled, to which 
Pool excepted, and appealed from the judgments pro- 
nounced in favor of said cnxfervenors to the supreme 
court, and the supreme court, at January term, A. D. 
VoL. LVI—19 
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1880, reversed the same and remanded the case. 52 Tex., 
621. 

The cause came on again for trial before the district 
court at the December term, 1881, upon the issues joined 
between the, intervenors, Wedemeyer & Schulte, and C. 
H. Moore & Co., the defendants in error, and Wm. Pooi, 
the plaintiff in error, which was determined by the judge 
upon the facts and the law, a jury being waived. The 
court rendered a judgment in favor of Wedemeyer & 
Schulte for $597.90, and that they have a lien upon the 
interest of Wm. Pool on the property to secure said debt, 
and in favor of C. H. Moore & Co. for $867 for materials 
furnished by them to the defendant in the construction of 
improvements on the lots, and that they have a lien on 
Wm. Pool’s interest in the lots and improvements to secure 
$146.89 of that amount, and foreclosing liens and decree- 
ing that an order of sale be issued to the sheriff of Gal- 
veston county to seize and sell all the interest of Wm. 
Pool in the property, and apply the proceeds thereof to 
the satisfaction of the liens, and the balance, if any, to 
pay over to Pool, and that the purchaser have a writ 
of possession, which the sheriff was directed to execute 
by placing the purchaser in possession. Pool moved for 
new trial, which was overruled, and filed petition for writ 
of error. 

The petition of intervention of Wedemeyer & Schulte 
alleged that they were mechanics; that about the day 
of November, 1573, at the request of John H. Sandford, a 
contractor, then employed by Pool to erect a house on lots 
5, 6 and 7, in block 264, in Galveston, owned by said Pool, 
they furnished the necessary material and painted said 
building, doing the work required by the agreement be- 
tween said Sandford and themselves; that, in considera- 
tion of the work done and material supplied, Sandford 
promised, and became liable, to pay them $405, which he 
refused to pay; that during the progress of the work, 
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being distrustful of Sandford, they were about to quit, 
when Pool requested them to complete the work, and in 
consideration thereof promised to pay them $405; that, 
relying on such promise, they proceeded to finish the 
painting, believing that defendant would pay or cause 
them to be paid; that defendant was indebted to them 
$405, which he refused to pay; that their account for such 
work was made out, verified by oath, and the same re- 
corded in the office of the district clerk of Galveston 
county, on the 18th of March, 1874, and a copy thereof 
duly served, accompanied by a description of the house 
and lots upon which, as mechanics, intervenors claimed a 
lien to secure the payment of their debt. They prayed to 
be admitted to intervene and for judgment for their debt 
and foreclosure of lien. 

To this petition of intervention Pool excepted generally 
for insufficiency, and specially to all that part of it which 
claimed a lien on the property. The court overruled the 
exceptions. 

Pool pleaded specially that he had paid to Sandford the 
full amount due to him in good faith before any claim by 
them was made on him; denied all liability as to their 
alleged debt and lien. 

The following account was read in evidence by Wede- 
meyer & Schulte: 

‘*GALVESTON, TEXAS, March 3, 1874. 
“Ur. William Pool —~ 
‘“To WEDEMEYER & ScnuLre, Dr. 
‘HOUSE AND SIGN PAINTERS, GLAZIERS, GRAINERS AND 
PAPER-HANGERS. 
‘To painting honse, out and inside, two coats......$405.” 

The affidavit was to the effect that the affiant, F. 
Wedemeyer, was partner in the firm of Wedemeyer & 
Schulte; that Wm. Pool was justly indebted to the firm 
in the sum of $405 for painting a house belonging to 
Pool, as per annexed account, which is correct, and owing 
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to affiant’s firm; that the work was performed on the 
building situated on lots 5, 6, and 7, in block No. 264, in 
Galveston, Texas; that said firm, as mechanics and 
artisans, have a lien on said lots and improvements for 
the payment of their debt; that said work was done at 
the request and with the approval of Pool. This affidavit 
was made and subscribed before D. Wakelee, clerk of the 
county court of Galveston county, on the 18th of March, 
1874, who adds the following certificate under his hand 
and seal: ‘**The foregoing annexed mechanic’s lien was 
filed for record in this office March 18, 1874, and recorded 
March 27, 1874.” To the introduction of all which Pool 
objected on the ground that the same was not admissible 
to fix a hen, nor as garnishing process, under the allega- 
tions of intervenors’ petition; that the same was not such 
a. bill of particulars as the statute required to be made; 
that it was uncertain as to the elements of any contract 
or the terms thereof supposed to exist between the inter- 
venors and Pool, nor sufficiently certain or specific for the 
purpose of fixing a lien under the statute; which objec- 
tions were overruled and the evidence admitted. 

The testimony was conflicting in regard to a promise by 
Pool to pay the account of $405 for painting. 

The following facts were admitted by written agree- 
ment of counsel on file: 

1. The contract price for the building of defendant, 
erected by plaintiff, was $6,000. The contract was in 
writing and was not recorded. 

2. The value of extra work done thereon by plaintiff, 
which was authorized and accepted by defendant, was 
$781. 

3. The value of the material furnisher by C. H. Moore 
& Co. was $802.85, and was sold and zherged by them to 
Sandford. 

4. But the defendant had knowledge of the furnishing 
of material by C. H. Moore & Co., on or about Novem- 
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ber 4, 1873, and was then indebted to plaintiff in the sum 
of $1,200. 

5. The work done by Wedemeyer & Schulte amounted 
to S405. 

6. Defendant paid plaintiff before March 18, 1874, 
$6,212, and on April 12th paid him $85. 


Wellie & Cleveland, for plaintiff in error. 

I. That the court erred in overruling the defendant's ex- 
ceptions to the petition of intervention of Wedemeyer & 
Schulte. This is relied on as a proposition. Pasch. Dig., 
7112; Pool’s case, 52 Tex., 621; Tinsley v. Boykin, 46 
Tex., 598; Ferguson v. Ashbel & Simpson, 53 Tex., 245; 
Sens v. Trentune, 54 Tex., 218; Lee v. Phelps, id., 367; 
Lee v. O’Brien, id., 635; Holman v. Criswell, 13 Tex., 38; 
Gould on Plead., ch. 3, sec. 64; ch. 4, sec. 15, p. 176; sec. 
29, p. 182. ; 

Il. The court erred in overruling defendant’s objections 
to the introduction in evidence of the exhibit consisting 
of the account of Wedemeyer & Schulte and affidavit 
thereto and certificate of authentication, and record 
thereof offered by Wedemeyer & Schulte in support of 
their claim of mechanic’s lien, as set forth in defend- 
ant’s bill of exceptions thereto. This is relied on as a 
proposition. (Same authorities as above.) 

III. The court erred in decreeing and establishing a 
mechanic’s lien in favor of Wedemeyer & Schulte. This 
assignment is relied on as a proposition. 

IV. Wedemeyer & Schulte, having bestowed their 
material and labor by contract with Sandford, who was 
under contract with Pool to do the work and furnish the 
material, and Pool having paid Sandford the full contract 
price before the 18th of March, 1874, there could be no 
personal lability from Pool to Wedemeyer & Schulte 
upon the pleadings and the evidence properly adduced 
thereunder. Pasch. Dig., art. 3875; Brandt on Surety- 
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ship, secs. 61-64; same as before cited; also Holmes v. 
Sands & Johnson, 26 Miss., 630; 1 Sandf., 14; Phillips 
on Mech. Lien, pp. 270, 308; 1 E. D. Smith, 646, 661; 3 
Oregon, 372; 24 Wis., 563. 

V. The court erred in overruling the defendant’s ob- 
jections to the introduction in evidence by C. H. Moore & 
Co. of their account and affidavit, and authentication of 
record and indorsements thereon in support of their claim 
of lien, and in holding that the indorsement of B. M. Flem- 
ing, the constable, on said account and aitidavit, called 
exhibit B, was sufficient evidence of the matters con- 
tained in said indorsement without other proof of the fact 
of service of certified copy of the lien claimed as set forth 
in bill of exceptions. Same as before cited; also Pasch. 
Dig., arts. 987, 1463; 1 Greenleaf on Ev., sec. 498; Leon 
Co. v. Houston, 46 Tex., 577; 25 Tex., 687; 25 Tex. Sup., 
137; 7 Tex., 322. 

VI. The court erred in admitting or considering (against 
the objection of defendant) the evidence of the witness 
Schadt, in opposition to or contrasering ‘‘the facts 
agreed upon and considered established” by the written 
agreement of counsel herein, iiled December 10, 1880, 

Vil. The court erred in decreeing a foreclosure of lien 
and ordering sale of the property, or of the interest of 
Wm. Pool therein, it appearing that the property was the 
community of Wm. Pool and wife, who died after the 
institution of the suit, leaving children; they were neces- 
sary parties to this suit seeking to foreclose the lien 
claimed, and no judgment for sale of said property 
under any supposed lien claimed by the said intervenors, 
and either of them, could or ought to have been rendered 
without the heirs of the deceased wife had been brought 
before the court. This assignment is relied on as a prop- 
osition. Pasch. Dig., art. 4642; St ry’s Eq. Pl., secs. 172, 
180, 181, 185, 188, 193, 201, 236; Hall v. Hall, 11 Tex., 
541; Connell v. Chandler, id., 253; Miller v. Rogers, 49 
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Tex., 398; Buffalo Bayou Ship Ch. Co. v. Brady, 45 Tex., 
6; Arnold v. Gamble, 49 Tex., 527; Newland v. Holland, 
45 Tex., 589; Lockhart v. Ward, id., 227. 


James B. Stubbs and Harcourt & Spencer, for defend- 
ants in error. 


STAYTON, ASSOCIATE JUSTICE.— The question of the 
sufficiency of the petition of intervention of Wedemeyer 
& Schulte was involved in the decision of this cause 
when before this court upon former appeal, and it was 
then decided, that while it did not show that Sandford 
was entitled to a mechanic’s lien, yet that the same was 
sufficient if sustained by evidence to give them a lien 
as against Pool as principal contractors; and we now see 
no sufficient reason to authorize us to come to a contrary 
conclusion. 


It is claimed that the court erred in establishing a lien 
in favor of Wedemeyer & Schulte. The grounds upon 
which it is claimed that the court erred in this regard are 
not clearly set out, either in the assignments of error or 
brief of counsel. 

The grounds relied upon in oral argument are, in sub- 
stance: 


ist. That the paper filed and recorded, under which 
the lien is claimed, does not clearly set out what the con- 
tract was. 

2d. That the paper recorded does not contain a sufficient 
bill of particulars. 

The statute upon which the rights of the parties in this 
cause rest was enacted to secure to the laboring man the 
just reward for his toil, and to him who furnishes mate- 
rial to erect or repair the home, house, or other improve- 
ment of another, an honest compensation therefor. 

There is no subject within the range of judicial action 
in which construction has been so diverse and varied as 
that applicable to laws regulating the liens of mechanics 
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and material men, and some of the courts of the different 
states seem to have felt that they were authorized, in 
sume instances, to engraft upon the plain terms of the 
statute, by construction, principles operating harshly or 
beneficially to the respective parties, as a supposed public - 
policy might seem to indicate as proper. 

The matter is well stated by an elementary writer as 
follows: ‘‘ Among the decisions of the various states, 
there is an apparent conflict as to what should be deemed 
the policy of the law applicable to those l'-ns, and the 
true spirit in which these statutes should be interpreted. 
Adjudications will be found declaring it to be against the 
genius of government to make distinctions between its 
citizens, or to prefer one class by granting them special 
privileges in derogation of the rules of common law, and 
consequently those laws should be construed strictly; 
there are others equally numerous to the effect that cor- 
rect policy dictates the fostering of this remedy for pur- 
poses of improvement of the country and the protection 
of often unlettered men, and that a free interpretation 
should be given them in favor of the mechanic.” Phillips 
on Mechanics’ Liens, 24. 

With the policy of a law the courts should have but 
little concern; to shape that pertains to another depart- 
ment of the government. The simple question in the 
construction and application of a statute is, what was the 
legislative intention in its enactment, as the same is to 
be found in the language in which the statute is written, 
considered with reference to the every-day wants and 
business of the people for whose government the same 
was enacted? That being ascertained and applied, the 
duty of the court is performed, whether the policy thereby 
subserved is good or bad. 

In this case it is not claimed that there was a written 
contract from which the lien arises, but the same is 
claimed under a verbal contract. The statute provides 
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that ‘If the contract, order or agreement be verbal, a 
duplicate copy of the bill of particulars shall be made 
under oath, one to be delivered to the clerk to be filed and 
recorded as provided for written contracts, and the other 
to be served upon the party owing the debt.” This lan- 
guage does not in terms direct that the terms of the 
verbal contract shall be set out with the bill of particulars 
in the paper to be recorded, but upon the contrary the 
fair import of the language conveys the idea that it was 
not intended that verbal contracts should be set out, or 
that contracts by law implied from the acts of the parties 
should be put into words and recorded. In case of writ- 
ten contracts the statute expressly requires the same to 
be recorded. It further provides that ** when such contract 
or account is filed and recorded it shall be deemed suf- 
ficient diligence,” etce.; not when such contract and ac- 
count is tiled and recorded. . 

In this case the account filed states ‘‘that said work 
was done at the request and with the approval of said 
Pool.” This was enough, if true, to raise an implied 
contract to pay for the same, which certainly was all that 
the owner of the property or any other person could 
require to put them upon notice of the extent and char- 
acter of the mechanic’s demand sought to be secured by 
the lien. The statute not requiring more, it must be held 
sufficient. 

Was the bill of particulars sufficiently full and certain ? 
The statute does not define the term ‘bill of particulars,” 
and we must look to the purposes and reasons which 
required the making of the same in order to determine - 
what is meant thereby. In so faras the owner is con- 
cerned, the manifest reason for giving to him a bill of 
particulars is to give him notice of the matter for which 
he stands charged and of the sum for which the lien is 
claimed. In so far as it concerns other persons than the 
owner of the property, it is required that they may have 
notice of the extent and character of the claim for which 
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the lien exists, or at the utmost that they may have such 
knowledge as will enable to determine whether a lien 
upon the property really exisis or not. 

Whatever puts parties upon notice of these facts must 
be regarded as a sufficient ‘* bill of particulars.” The item 
in this case was, *‘ To painting house, out and inside, two 
coats, $405;” the number of the lots and block upon 
which the house stood on which the labor was done were 
given, and the same was stated to be in Galveston, Texas. 

The paper recorded did not show that there was an 
express verbal contract to pay the named sum for paint- 
ing the house, but the evidence shows that such was the 
case; this does not show a variance in the contract as 
made and as would be implied from the paper recorded; 
and we only refer to this matter here for the reason that 
when an entire job is done under contract the same 
reason and necessity do not exist for giving the various 
items of work or material as would exist in a case where 
there was no express contract, under which uncertain 
work is to be done for asum certain. When an entire 
work is done under an express verbal contract, when 
both labor and material enter into the same, the reason 
of the requirement woulc not. render it necessary to set 
out each item of material anc labor furnished or done, 
but the same may be aggregated ac one item, and it will 
be sufficient. Phillips on Mechanics’ Liens, 350, 352, and 
citations. 

A substantial compliance with the requirements of the 
statute must be had or the lien does rst exist; but a con- 
struction so strict as in effect to require something done 
which the statute in neither terms aor spirit requires, is to 
legislate terms into the statute. 

The account of Wedemeyer & Schulte was filed within 
the time provided by the statute, and that it did not bear 
the exact date on which the work was completed is not 
believed to have been important. 

The objection of the appellant to the paper offered in 
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evidence and purporting to be a duplicate of the paper 
which was recorded by C. H. Moore & Co., to acquire a 
lien, should have been sustained; for the certificate of the 
constable was not sufficient or competent evidence of 
service of same on Pool. 

It is only when an act is done by a constable in the 
performance of some official duty imposed upon him by 
law, that his return becomes sufficient or admissible evi- 
dence of his act; such duty was not imposed in the matter 
now in question. 

The constable should have been called as a witness, or 
proof of the fact otherwise made that a duplicate of the 
paper recorded was delivered to Pool in order to fix the 
lien; there being no proof of that fact, no lien was shown 
to exist. 

The agreement of the parties entered into for the pur- 
pose of the trial must be held binding upon them and 
conclusive of the facts therein admitted to be established. 
It provided that ‘* the following facts are hereby agreed 
upon, and are to be considered as established upon the 
trial of the above cause without the introduction of evi- 
dence. , . . The value of the material furnished by 
C. H. Moore & Co. was $802.05, and was sold and charged 
to Sandford.” 

The legal effect of this agreement was to establish that 
the material furnished by Moore & Co. was not originally 
sold to Pool but to Sandford, and upon his credit; but 
while this is true, it is believed that the court did not err 
in permitting the witness Schadt to testify as to the 
agreement of Pool to pay for the material. 

The pleadings of the appellant did not set up the statute 
of frauds as a defense in this case, and in the abseuce of 
such a defense, which he might waive by not pleading it, 
even if the eredit was given originally to Sandford, Pool 
might be cid liable personally for the value of the 
material furnish.d at his request and for which he 
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promised to pay, and this notwithstanding such promise 
was not in writing. League v. Davis, 53 Tex., 9; Erhard 
v. Callighan, 33 Tex., 171; Browne on Statute of Frauds, 
508; Lead. Cas. in Equity, vol. 1, part 2, 1042, 1062. 

In this case there was no objection made to proof of a 
verbal promise by Pool to pay for the material furnished, 
upon the ground that the promise was not in writing, 
and if such a defense could be made under the general 
denial, which is not now necessary to decide, the failure 
to object to the evidence of Schadt upon that ground, 
upon principle and upon the authorities above referred 
to, must be held to be a waiver of that defense. 

The rule is that a party must make the objections upon 
which he relies in the court below, and such as are not 
then made cannot be raised in this court for the first time. 

It is urged that the court erred in subjecting the interest 
of Mr. Pool to sale for the satisfaction of the lien estab- 
lished by the court upon the property upon which the work 
was done. 

We do not see the force of this objection; the property 
was community property of Mr. Pool and his wife, who 
died pending the suit, but there was no averment of that 
fact in any of the pleadings. ; 

While it is true that the lien would be a charge upon 
the entire property, yet in the absence of some affirm- 
ative action taken by the appellant to have it so declared, 
he surely has not been injured, and cannot complain that 
his interest in the property is subjected for sale to pay a 
debt for which he is liable and upon which a lien has been 
established. 

The principle applicable to a suit for partition, in which 
all parties in interest must be made parties to the suit, 
has no application to this case. If on account of the sale 
of Pool’s interest in the property he is compelled to pay 
a debt which is a charge upon the entire community 
interest, then the equities arising between him and his 
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children can be adjusted whenever he may desire to have 
the same done. 

3ut the fact that such equities may arise in the future 
furnishes no sufficient reason why his interest in the 
property should not be sold to satisfy such liens as exist 
thereon. 

There being no error in the judgment of the court 
below, in se far as the same affects the judgment ren- 
dered in favor of Wedemeyer & Schulte v. Wm. Pool, 
the same is in all things affirmed; but in so far as the 
judgment of the court below established a lien in favor 
of C. H. Moore & Co., the same is erroneous, and the 
judgment of the court below in that respect will be re- 
formed, but in all other respects the judgment rendered 
in favor of C. H. Moore & Co. is affirmed; Wm. Pool as 
against C. H. Moore & Co. to recover the costs of his 


appeal, and Wedemeyer & Schulte to recover their costs 
in this appeal from Wim. Pool. 


JUDGMENT REFORMED. 


[Opinion delivered February 17, 1882.] 





Howanrp Or Company v. AuGustus FARMER. 
(Case No. 1465.) 


. NEGLIGENCE — Noticre.— In a suit for injuries sustained while carry- 
ing out orders of an employer, the answer set forth carclessness and 
negligence on the part of the plaintiff, alleging notice to him of the 
danger and explanation thereof. Held 

(1) That the plaintiff had the right to believe he could safely do 
the act by indicated means when so directed by ap experienced 
workman, the plaintiff being inexperienced in the duty required 
and the danger not being obvious. 

(2) That his failure to examine into the danger attending the per- 
formance of the duty, under such circumstances, was not negligence 
on the part of plaintiff. 
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. SAME.— Some apparent danger must exist in order for a failure on 


the part of the person injured to minutely examine the machinery 
to constitute negligence. 


ce 


. Evipence.— Where the evidence is sufficient to sustain the verdict, 
though there is also evidence upon which a different verdict might 
be based, there is no ground for reversal. 






. NEGLIGENCE.— See opinion for charge on negligence held correct. 








APPEAL from Harris. 
James Masterson. 

Suit filed March 8, 1881, by Augustus-Farmer against the 
Howard Oil Company for injuries sustained by Farmer 
on the 14th day of January, 1881, while in the employ 
of defendant. Appellant’s counsel stated the case sub- 
stantially correct as follows: 

Farmer was employed as a ‘‘stripper” in appellant’s 
oil factory, and while rubbing off the *‘ heater” by order 
of the superintendent, had two of his fingers cut off. 
(The heater is an iron cy!inder about two and a half feet 
high, and about four and a half or five feet in diameter. 
It stands on one end and rests on a frame about three feet 
above the floor. Its bottom is a cast iron plate one and 
one-fourth inches thick.) The heater is used for heating 
the cotton seed meal preparatory to pressing the oil from 





Tried below before the Hon. 
























it. The top of it is covered with an iron cover, one-half 
of which operates as a lid, which opens and stands open 
while the meal is being shoveled into the heater, and is 
shut down for the purpose of heating when sufficient 
meal has been thrown in. From the center of the bot- 
tom of the heater a staff or shaft extends up and perpen- 
dicularly through the top of it, and is made to revolve 
by machinery above the cylinder. To the lower end of 
this shaft and inside the heater are arms extending from 
the shaft to the inner surface of the cylinder or heater, 
which arms are continually revolving within the heater, 
and so close to the bottom as that the bottom is kept 
bright by the friction. This operation is for the purpose 
of stirring the meal and prevent burning while the latter 
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is heating. The meal is thrown in with a shovel from a 
bin which is close to the heater, at the rate of one hun- 
dred and sixty-five pounds every twenty minutes. There 
is an opening in the bottom of the heater, near the edze 
of it, about eight inches long, eight wide at one eud 
and four at the other, giving it the shape, somewhat, of 
the key stone of an arch, through which the meal escapes 
when sufficiently heated. Attached to the bottom of the 
cylinder is an iron plate with two openings in it, corre- 
sponding with the opening in the bottom of the cylinder, 
and between the openings in this lower plate the plate 
has a solid surface sufficiently large to cover the opening 
in the bottom of the cylinder while the meal is heating. 
This lower plate is adjustable, so that a slight movement 
of the plate will close the opening in the bottom of the 
cylinder, or place one of its openings immediately under 
the one in the bottom of the cylinder so as to let the meal 
escape. The openings in this lower or adjustable plate 
have small flanges extending downward, to which are 
attached the bags in which the meal is pressed. These 
bags contain thirteen pounds each, and while one is being 
filled the bag is being removed from the other opening. 


This operation is attended to by the heaterman or stripper 
after having filled the heater with meal; and it was for 
these purposes that appellee was employed. 

Appellee claimed that rubbing off the heater was not 
one of the duties of the stripper, and was dangerous be- 


cause of the construction of the heater; that he was not 
acquainted with the danger attending it, but the appel- 
lant’s superintendent was present and was acquainted 
with the danger, and ordered appellee to perform that 
service without informing him of the danger. Where- 
fore he claims to have been injured by the negligence of 
appellant and sues for damages. 

Appellant pleaded the general issue; alleged that rubbing 
off the htater was one of the duties of a stripper; that ap- 
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pellee was instructed and informed of the danger before 
be attempted to rub it, and was intuved by his own care- 
lessness and negligence in putts: his hand where he 
should not have put it, and without ‘faut *n appellant. 

There was verdict and judgment tor $600 in favor of 
appellee; motion for new trial; motion overruled and 
notice of appeal. 


Baker & Botts, for appellant. 

I. The master is not bound to take greater care of the 
servant than the servant is to take care of himself. The 
court had charged the jury as to the duty of appellant in 
informing appellee of dangers which he could not see by 
use of his eyes in the ordinary way, but refused to charge 
that it was also the duty of appellee to use his eyes in or- 
der to avoid danger, thus making it the duty of the master 
to take better care of the servant than the latter is re- 
quirefl to take of himself. The rule is that the burden of 
proof is on the plaintiff to show that he was in the exer- 
cise of reasonable care, and this he must show aftirma- 
tively. Pierce on Railroads (ed. of 1881), p. 298; 1 Green. 
on Ev., sec. 81; Inda. & St. P. R. Co. v. Evans, 88 IIL, 63; 
Chicago & A I. Co. v. Carlin, 37 Iowa, 316; Chicago 
& R. I. Co. v. Nelson, 38 Iowa, 564; Benton v. Central R. 
R. Co., 42 “oc 92; Deyo v. N. Y. Central, 34 N. Y., 9 
Chamberlain v. M. & M. R. Co., 7 Wis., 431; Hinchley 
v. C. C. R. R. Co., 120 Mass., 257; Allyn «. Boston & A. 
R. Co., 105 Mass., 77; Hickey v. Boston & L. B. R. R. 
Co., 14 Allen, 429; Hale v. Dutant, 39 Tex., 667. 


Jones & Garnett, for appellee 


SrayTon, Associate Justice.— The record shows that 
the appellee entered the service of the appellant on the 
morning of the day on which he was injured; that the use 
of the machinery which he was operating and the care of 
the same was attended with danger, and that he was di- 
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rected by the superintendent of the business of appellant 
to perform a service in reference to the machinery which 
was attended with great danger. There is a conflict of 
evidence as to whether or not the appellee was cautioned 
in regard to the dangers attending the doing of the act 
which he was directed to perform and in the doing of 
which he received the injury upon which this suit is based, 
as well as to whether or not the danger was open t® the 
observation of the appellee. 

Under this state of the record, a jury having found a 
verdict in favor of the appellee upon evidence sufficient to 
sustain the verdict, it only becomes necessary to deter- 
mine whether or not there was error in refusing to give 
the second charge asked by the appellant. 

The charge asked was as follows: ‘‘It is the duty of 
one putting his hand on dangerous machinery, while in 
operation, to look and see where he is putting it; and if 
you believe from the evidence that at the time plaintiff 
was hurt, he knew or had opportunity to see, in the per- 
formance of his duties, the hole in the bottom of the 
neater, and knew that the arms were continually revolv- 
ing on the inside, and that he put his hand under the 
heater without looking where he was putting it, and 
that if he had looked he would not have been injured, 
then the plaintiff is not entitled to recover, and you will 
i.nd for the defendant.” 

The evidence shows that the appellee was a man inex- 
perienced in the operation of the machinery. The super- 
intendent testified that, ‘‘I knew he was a green hand, 
and I knew it was dangerous to wipe the plate with a 
rag, and yet I told him to do so.” Even if the appellee 
did know that there was a hole in the bottom of the 
heater, and also knew that the arms were continually: re 
volving on the inside, yet it does not follow that he knew 
that the revolving arms were in such close proximity to 


the lower plate of the heater as to render dangerous. the 
VoL. LVI —20 
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performance of the act which he was directed to do; and 
he had the right to believe that he could safely perform 
the act by the means indicated to him when directed so 
to do by an experienced man, the representative of the 
appellant. Under such circumstances he was not re- 
quired to make such examination into the danger of the 
operation as he would have been under other circum- 
stantes. 

There was nothing in the outer appearance of the ma- 
chinery to indicate danger in doing the act directed to be 
done, and the evidence was conflicting as to whether or 
not such knowledge of the dangerous character of the 
machinery could be got by one in the ordinary operation 
of the same, or without a careful examination of the 
interior thereof when empty. 

There should be some apparent danger before such ex- 
acting diligence should be required of an employee in 
ascertaining the danger attendant upon doing an act, as 
under the instruction asked would be incumbent upon 
him. 

It is not believed that there was error in refusing the 
charge asked, and especially so when the court had in the 
main charge instructed the jury, under the facts, more 
accurately in regard to the care necessary upon the part 
of the appellee. 

The court had instructed the jury as follows: “If 
plaintiff knew of the danger, and had notice of the char- 
acter of such danger, negligently or carelessly put his 
hand in a hole in the bottom of the heater, or if he was 
specially cautioned about the danger of wiping the bot- 
tom of the heater, and he disregarded such caution, then 
he cannot recover, for in such case he contributed to the 
injury; and, when that is the case, the law will not per- 
mit a recovery by the person injured. 

‘Tf you believe from the testimony that during the 
time the plaintiff was employed at the heater he could 
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have seen and known by ordinary observation in the per- 
formance of his duty, that there wasa hole in the bottom 
of the heater at or about the place where he received the 
injury, and that the arms were constantly revolving on 
the inside and over the hole near enough to the bottom to 
be almost certain to endanger his fingers if he put them 
in the hole, then, for the purposes of this case, it is the 
same as if he had actually known it; for one is held to 
know whatever it is their duty to know when he has had 
opportunity of knowing it.” 

This charge was as full and as liberal to the appellant 
as under the facts could have been given, and in a less 
objectionable form than the same had been asked. 

If there had been no objection to the charge asked, the 
charge given being clear and full, and upon the same 
point, made it unnecessary to give it, and the refusal so 
to do was not error. 


It is clained that the verdict was contrary to the evi- 
dence, and that therefore the judgment should be re- 
versed. 


There was evidence sufficient to sustain the verdict, 
and there was also evidence upon which the jury might 
have found a different verdict, and this presents just the 
case in which this court has steadily refused to reverse. 
‘Shere being no error in the judgment it is affirmed. 


AFFIRMED. 
‘Opinion delivered February 24, 1882. ] 
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HEIDENHEIMER Bros. v. J. BLUMENKRON ET AL. 
(Case No. 783.) 


1. PROMISSORY NOTE —INDORSER — PAROL EVIDENCE.— A promissory 
note was executed and indorsed as follows: 
*6 $1,418.24. GALVESTON, June 1, 1873. 

‘**Six months after date I promise to pay to the order of myself 
fourteen hundred and eighteen 24-100 dollars, value received, pay- 
able at 

(Signed) ‘J, BLUMENKRON. 
‘*Indorsed: 

‘* J. BLUMENKRON, 

‘*HERMAN HIRSCH, 

**S. HEIDENHEIMER.” 
The note was made for a debt from Blumenkron to appellant, a 
firm of which 8. Heidenheimer was a member, and indorsed by 
the maker, and Hirsch, and 8. Heidenheimer to secure an exten- 
sion. Held, 

(1) On the face of the note as indorsed and delivered, Blumenkron 
was maker, and Hirsch and 8S. Heidenheimer were indorsers. 

(2) The fact that Hirsch became a party to the note in its incep- 
tion and for the accommodation of Blumenkron did not make him 
liable otherwise than as indorser; nor is parol evidence admissible 
to show the intention with which he signed. 

(3) One who by regular indorsement becomes a party to commer- 
cial paper for accommodation, though done when the paper is made 
and before delivery, occupies a different position from strangers to 
the paper who write their names thereon. 

(4) Parol evidence is inadmissible to show that the indorser re- 
leased the owner of the note from obligation to use due diligence 
to enforce its collection, and a parol contemporaneous waiver ot 
the right to notice cannot, under the statutes of Texas, be shown. 

2. EXEMPTION OF HOUSEHOLD FURNITURE FROM FORCED SALE.— The 
exemption of household and kitchen furniture from forced sale 
does not include any other than furniture for the family, and wil! 
not include beyond this furniture used in hotels and restaurants. 


Error from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 
The opinion states the case. 


Mills & Tevis, for plaintiffs in error. 
I. The charge assumes Hirsch and §. Heidenheimer 
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were mere indorsers, because the note was payable to the 
order of the maker. We think this rule may obtain in 
other states, as in Massachusetts and in the late New 
York cases (13 Gray, 309, 310) parol evidence will not be 
received to vary their liability. 13 Gray, 403. The case 
in 22 Howard, 349, does not recognize the late cases de- 
cided in those states. We do not think the form of the 
noie, of itself, fixes the liability of those who place their 
names on its back in its incipiency, and before delivery to 
the creditor; we think it depends on the intention of the 
parties at the time, as shown by the evidence; and such 
is the rule in this state. 9 Tex., 615, 619; 14 Tex., 275; 
37 Tex., 23. Story on Notes (sec. 480) fully supports the 
Texas cases as to the intention of the parties and the sur- 
rounding circumstances, as shown by the proof. The 
same view is given in 2 Parsons on Bills, 121, who says 
that the rule of intention prevails in most of the states, 
but not in Massachusettsand New York. 9 Cal., 402, and 
6 Grattan, 638, announce the general rule, and is broad 
enough to cover the view taken by our supreme court. 
The older New York cases show that one not a party to 
a note, placing his name on its back at its incipiency to 
give it credit, may be held as a guarantor. Nelson v. 
Dubois, 13 Johns., 175; Campbell v. Beitler, 14 Johns., 
349. So, too, in Illinois. Webster v. Cobb, 17 Iil., 459; 
21 Ill., 636; 43 Ill, 40; 41 Ill., 409; 3 Cent. L. J., 808. 

There is a class of cases like the following: If the note 
was not made for the benefit of the payee, but some sub- 
sequent party to the note, and the payee’s indorsement 
was obtained to give the paper credit with some subse- 
quent party thereto, then the blank indorsement by the 
stranger to the note before delivery is treated as a second 
indorser; but if the note is designed for the payee and for 
his benefit with the creditor, then the stranger is held as 
guarantor. Greenough v. Smead, 3 Ohio St., 415. 

The implied agreement of guaranty, as in the Texas 
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cases, is recognized also in Nevada and Kansas. Van 
Doren v. Jiazler, 1 Nev., 380; Fisman v. Blood, 2 Kas., 
496. 


Labatt & Noble, for defendant in error 

I. Upon its face the instrument evidences that Hirsch 
intended to bind himself as an indorser, for it purports 
to have been regularly transferred to him by the payee’s 
indorsement, and by him transferred, by his own indorse- 
ment, to the indorsee. And unless he has indicated an 
intention to become liable as a surety or guarantor, by 
some expression to that effect, he will be very clearly 
bound as an indorser, and be entitled to require demand 
and notice as a condition precedent to his determinate 
liability. Roberts v. Masters, 40 Ind., 468; Vore v. Hurst, 
13 Ind., 551; Dale v. Moffit, 22 Ind., 114; Clapp v. Rice, 
13 Gray, 403; Moies v. Bird, 11 Mass., 436; Howe v. Mer- 
rill, 5 Cush., 80; Rickey v. Dameron, 48 Mo., 61. 


GouLD, Curer JusticeE.— On December 22, 1874, Heid- 
enheimer Bros. sued J. Blumenkron, Herman Hirsch and 
S. Heidenheimer on the following promissory note: 
$1,418. 24. GALVESTON, June 1, 1873. 

‘**Six months after date I promise to pay to the order 
of myself fourteen hundred and eighteen vs dollars, value 
received, payable at ——— 

(Signed) **J. BLUMENKRON. 

** Indorsed: 

** J. BLUMENKRON, 
** HERMAN HIRSCH, 
**S. HEIDENHEIMER.” 

The petition sought to charge Hirsch and S. Heiden- 
heimer not as indorsers, but as co-obligors with Blumen- 
kron as his sureties. It was alleged and shown that 
Blumenkron being indebted to Heidenheimer Bros., in 
order to procure an extension on said indebtedness, exe- 
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cuted and indorsed the note sued on, and that Hirsch and 
S. Heidenheimer indorsed it in the order in which their 
names appear, for the purpose of enabling Blumenkron 
to secure the extension, the note so indorsed being then 
delivered to Heidenheimer Bros. by Blumenkron. 5%. 
Heidenheimer, who was also a member of the firm of 
Heidenheimer Bros., testified that he and Hirsch agreed 
to put their names on the back of the note to secure it. 
Hirsch testified that Mrs. Blumenkron brought the note 
to him signed and indorsed by Blumenkron, and that he 
placed his name on the back of it as indorser for Blu- 
menkron’s accommodation, and on the understanding 
that S. Heidenheimer was also to put his name there. 
The court charged substantially that Hirsch was only 
liable as indorser, and as proper diligence to bind him as 
such had not been exercised, there was a verdict and 
judgment in his favor, but in favor of plaintiffs against 
the other defendants. 

The suit was also brought to foreclose a mortgage given 
by Blumenkron to secure the debt on certain furniture. 
On the trial the defense was made that this furniture 
was exempt from forced sale, and on that branch of the 
case there was a verdict in favor of Blumenkron. 

The case comes here on a writ of error, and the first 
question is: Did the court err in withdrawing from the 
jury the question of Hirsch’s liability as joint promisor 
with Blumenkron ? 

On the part of plaintiff in error it is claimed that be- 
cause Hirsch and 8. Heidenheimer placed their names on 
the back of the note before its delivery, and were aware, 
when they did so, that it was to be delivered to Heiden- 
heimer Bros., that they are bound as joint makers with 
Blumenkron as his sureties, if such were the intention 
of the parties, and that the question of intention was 
one of fact which should have been submitted to the jury. 
Reference is made to cases in this court where one not 
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the payee of a note, putting his name on the back of it 
at the time of its inception, without any words to express 
the nature of his undertaking, has been held liable as 
original promisor or surety, or as indorser, according to 
the evidence as to the real obligation intended to be 
assumed at the time of signing. Cook v. Southwick, 9 
Tex., 615; Carr’s Ex’r v. Rowland, 14 Tex., 275; Chandler 
v. Westfall, 30 Tex., 475; Horton v. Manning, 37 Tex., 23. 

‘*The ground,” says Mr. Daniels, ‘‘upon which parol 
proof of intention or agreement in such cases is ad- 
mitted is, that the position of the name on the paper is 
one of ambiguity in itself; that it is not a complete con- 
tract, as is the case of an indorsement by the payee, 
which imports a distinct and certain liability; but rather 
evidence of authority to write over it the contract that 
was entered into; and that parol proof merely discloses 
and brings to light the terms of the unwritten contract 
that was made between the parties.” 1 Dan. on Neg. 
Inst., sec. 711. 

Here the indorsement of Hirsch was as regular and 
the contract indicated thereby as definite as if the note 
had been payable to him and then indorsed by him. . On 
the face of the note as indorsed and delivered to Heiden 
heimer Bros., Blumenkron was its maker, and Hirsch 
and Heidenheimer were its indorsers. The reason for 
holding Hirsch liable otherwise than as indorser because 
he became a party to the paper in its inception and for 
the accommodation of Blumenkron, or for admitting 
parol evidence as to the intention with which he became 
a party, must be found elsewhere than in the authority 
of the cases from this court just referred to. 

They who by regular indorsement become parties to 
commercial paper for the accommodation of another, al- 
though they do so at the inception of the instrument and 
before delivery, occupy a very different position from 
strangers to the paper writing their names thereon. 
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But it is claimed that whilst the note is in the hands of 
the party to whom it was first delivered, evidence may be 
admitted to show ‘‘ the circumstances under which it was 
indorsed, and whether it was accompanied by a transfer 
in the usual course of business.” 1 Dan., sec. 723. 

Such evidence may be admissible to show the true rela- 
tion between indorser and indorsee; as, for example, that 
the indorsement was for the accommodation of the in- 
dorsee; or that first indorser and second indorser were, 
as between each other, co-sureties, entitled either of them 
on payment of the note to contribution from the other. 
To allow such evidence to contradict or vary the contract 
evidenced between accommodation indorsers and the 
party to whom the note was first delivered, seems to us 
violative of principle. 

It may be conceded that the authorities are conflicting 
on the point; but as a question of authority we think 
that the weight of authority will be found against it. 
We quote from the text of Parsons on Notes and Bills: 
‘Tf the note is payable to the maker, or his order, and 
indorsed by the maker, a person who puts his name on it 
after the maker, but before delivery to a third party, is 
liable only as an indorser, and not as a joint maker.” 
2 Parsons, ch. XI, p. 122, citing Bigelow v. Cotton, 13 
Gray,—a volume not accessible at this place. The author- 
ities are, that where a stranger puts his name on a note, 
with the understanding of all the parties that his indorse- 
ment shall be inoperative until the note is indorsed by 
the payees, he will only be liable as second indorser. 
Burton v. Housford, 10 West Va., 486; Bey v. Simpson, 
22 How., 350. 

We are confirmed in our conclusion by a reference to 
our statute, making parol evidence inadmissible to prove 
that the indorser ‘‘released the owner of any of the 
aforesaid instruments ” (including negotiable instruments) 
from his obligation to use due diligence to collect the 
same.” 1 Pasch. Dig., art. 226. 
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A ruling allowing it to be shown by parol that Hirsch 
was bound, although due diligence had not been exercised 
to bind him as indorser, would, it seems to us, contravene 
the spirit of this statute. Although he only became so 
for the accommodation of another, he is still an indorser, 
and it is the owner who seeks to show by parol that he is 
not entitled to the privileges of indorser. The weight of 
authority seems to be that under the system of commer- 
cial law elsewhere, a parol contemporaneous waiver of the 
right to notice may be shown. Under our statute this 
cannot be done here; nor do we think it can be shown by 
parol that the apparent indorser is in fact a guarantor or 
maker, and thereby contradict the face of the paper, so 
as to charge the party more onerously than he purports 
to have bound himself, and effectually to deprive him of 
his right to be discharged in the absence of due diligence. 
For the purpose of preventing injustice, equity allows a 
deed to be shown by parol to have been intended merely 
asa mortgage. Fora like purpose it might admit parol 
evidence that one apparently liable to be charged as a 
joint promisor or guarantor, was in truth only liable as 
indorser. But where the parties have deliberately se- 
lected the form of the instrument, executed and accepted, 
on what principle can a more onerous contract than that 
instrument imports be imposed on the obligors ? 

Our conclusion is that the court did not err in its charge 
that Hirsch was only liable as indorser, and that the 
judgment in favor of Hirsch be affirmed. 

The verdict exempting the mortgaged property as 
household and kitchen furniture is complained of as 
against the evidence. The exemption of ‘‘all household 
and kitchen furniture” would not include any other than 
furniture for the family, such as might be on hand and 
used by it. Household and kitchen furniture used in 
‘hotels and restaurants, beyond that which is used by the 
family, is not included in the exemption. It is not rea- 
sonable that one hundred and sixteen mattresses and 
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forty-six bedsteads should be exempted for a private family 
like that shown by the evidence. We think the verdict 
manifestly wrong, and that for this reason the judgment 
as to defendant Blumenkron is reversed and the cause 
remanded. The judgment as to defendant Hirsch is 
affirmed. 

REVERSED AND REMANDED, 


[Opinion delivered February 28, 1882. ] 





T. W. Smira v. AuRENA UZZELL. 
(Case No. 1416.) 

1. Homestead — ABANDONMENT.— A citizen of Texas, owning a home- 
stead in this state, left the state in 1858 with his wife, declaring his 
dissatisfaction with the government, expressing his intenti:>1 not 
to return, and removed to Tuspan, Mexico. He returned to this 
state in 1873 and died in 1878, but never occupied again his former 
homestead. In a contest between a purchaser of the homestead at 
execution sale in 1871, and the widow and children of the deceased 
husband claiming homestead rights, /eld, 

(1) The homestead was abandoned and homestead rights lost. 

(2) The power of the husband to bind his children by abandon- 
ment of the homestead is clear, and the rights of the wife were 
lost by her voluntarily leaving the homestead and accompanying 
the husband when he abandoned it. 


AppEAL from Montgomery. Tried below before the 
Hon. James Masterson. 
The opinion states the case. 


John R. Peel and James R. Davis, for appellant. 


W. W. Meacham, for appellees, relied to sustain the 
judgment on the following authorities: Henderson v. 
Ford, 46 Tex., 628; Carter v. Randolph, 47 Tex., 380; 
Reeves v. Petty, 44 Tex., 252; Thomas v. Williams, 50 
Tex., 269; Mills v. Van Boskirk, 32 Tex., 361; Gouhenant 
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v. Cockrell, 20 Tex., 96; Cross v. Evarts, 28 Tex., 523; 
Whitstone v. Coffey, 48 Tex., 278. 


Stayton, Associate Justice.— This suit was brought 
by the widow and children of M. M. Uzzell, deceased, to 
recover a tract of land, basing their right so to do upon 
the claim that the property was the homestead of M. M. 
Uzzell and his family and had never been abandoned. 

The property was purchased by M. M. Uzzell in the year 
1865, and in the succeeding year he married and settled 
upon the land and there lived until early in the year 1868, 
at which time he removed to Tuspan, in the republic of 
Mexico, after having sold all of his personal property 
except such as he carried with him to Mexico. 

The appeliant claims title to the property under a sale 
thereof made under execution issued upon a judgment 
rendered against M. M. Uzzell in February, 1871, with 
regular chain of title thereunder. 

The same was tried by the court and a judgment ren- 
dered in favor of Mrs. Uzzelland her children for the land; 
and the only question in the case is, did M. M. Uzzell 
abandon the land as a homestead ? 

The record shows that when he left Texas and removed 
to Mexico, he declared his intention not to return, ex- 
pressing dissatisfaction with this government, and _ per- 
suading others to accompany him, and proposing to 
purchase a home in Mexico for a friend where orange 
groves were to be found. No part of the evidence con- 
tains any expression of his showing an intention ever to 
return, and the only isolated fact upon which it is claimed 
that the land continued to be his homestead either in in- 
tention or fact is, that he had once used it as a homestead 
and did not sell it when he went to Mexico. 

It does not clearly appear when M. M. Uzzell returned 
to Texas, but the next that was seen of him in Texas by 
any witness who testified in the cause was in the year 
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1873, at which time he was in Montgomery county, that, 
however, not then being his residence. 

It does not appear that M. M. Uzzell ever returned to 
the land in controversy or attempted to use the same as a 
homestead after his return from Mexico; but it does ap- 
pear that although he lived until the 9th day of October, 
1878, after his return from Mexico, he continued to live 
in the counties of Navarro and Limestone. The rec- 
ord is silent as to whether he ever acquired a homestead 
in either of those counties or not. Upon his return from 
Mexico he stated that he bought land while there. 

The facts thus presented are stronger than were the 
facts in the case of Jordan v. Godman, reported in 19 Tex., 
273, in which it was held that Godman had abandoned his 
Texas homestead. 

In that case Godman, about the year 1850, proved his 
claim to six hundred aad forty acres of land in Peters’ 
colony, upon which he settled with his family two or three 
years before that time. In the same year in which he 
made proof of his claim, he sold his claim to Jordan for 
$250, and executed to him bond to make title, after which 
he immediately removed to the state of Arkansas, where 
he died some time prior to the spring of 1854; at which 
time the widow and children of Godman brought suit for 
the land, she not having joined in the conveyance. In de- 
livering the opinion of the court, Wheeler, J., said: ‘‘ It 
cannot be doubted that by removing and changing her 
domicile from this to another state, the wife relinquished 
any right of homestead which she might have retained 
had she continued an inhabitant of this state. Her re- 
moval from the state is inconsistent with any right remain- 
ing to her former homestead, and effectually precludes 
her from afterwards asserting such right.” 

The same may be said as to abandonment of M. M. 
Uzzell and his wife, notwithstanding no sale was made of 
the land before they went to Mexico. 
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The record, however, contains more evidence of inten- 
tion of M. M. Uzzell not again to return to the land as a 
home, in that, on the 4th day of January, 1872, he con- 
veyed the land in controversy to Lydia Uzzell, he not 
being joined by his wife in such conveyance. This con- 
veyance was made after the date of the sheriff's deed 
under which appellant claims, and on the same day that 
Uzzell had proposed to make to the purchaser at sheriff's 
sale under which appellant claims, a deed for the property. 

This is not a case in which there is a conflict of testi- 
mony, but it is a case in which the evidence very fully 
shows that M. M. Uzzell and his wife removed from the 
land intending never to return to it as their home, and 
with intent to expatriate themselves and take up a domi- 
cile in a foreign country, and that they did so, and in 
which there is no evidence that there ever existed upon 
the part of M. M. Uzzell or his wife an intention at any 
time ever again to live upon the land. This made aban- 
donment, pure and simple. 

This under the proof should have been the finding had 
M. M. Uzzell been the plaintiff; and it is not believed 
that any other finding could legally have been made upon 
the evidence When the wife and children were plaintiffs, 
for the father certainly had the right and power, in so far 
as his children were concerned, to abandon his home- 
stead without their consent; and it must be true that 
when the wife voluntarily leaves the homestead with in- 
tent never again to return to it, and seeks with her hus- 
band a home in a foreign land, that whatever right she 
may have had in and to the homestead exemption is 
lost. Jordan v. Godman, 19 Tex., 275, 

If, however, the husband, in fraud of the right of the 
wife and without her consent, should seek by an aban- 
donment to withdraw the homestead from the pale of its 
exemption given for the benefit of the family, he could 
have no power to do so; but while he acts in good faith 
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and not against the will of the wife, having alone in 
view the good of the family, of which by nature and 
by law he is the recognized head, his power to abandon a 
homestead ought not to be questioned; and in the absence 
of evidence to the contrary, it ought to be presumed, 
when a removal from a homestead is made, that it was 
made in good faith and with the consent of the wife. 
Especially should this be so when third parties have ac- 
quired rights in the property under circumstances which 
indicated to them that the homestead exemption did not 
longer cover the property. In this case there is no evi- 
dence that Mrs. Uzzell was unwilling to remove from the 
property in question, with intention never to return to it, 
nor that M. M. Uzzell was prompted by any other desire 
than to benefit his family by taking up his home in 
Mexico. He may have made a mistake, but for such 
mistake an innocent purchaser should not be made to 
suffer. 

For the error of the court in rendering judgment in 
favor of the appellees upon the facts in proof, the judg- 
ment of the court below will be reversed and remanded, 
that the appellees may have an opportunity to offer any 
further or additional evidence they may have. 


REVERSED AND REMANDED. 


[Opinion delivered February 28, 1882.] 





Mary C. CuLine et AL. v. Mary C. UPTON ET AL. 
(Case No. 1453.) 


1. SEPARATE PROPERTY.— A purchaser at execution sale, under a judg- 
ment against the husband, acquires title to the property purchased, 
if the same was acquired during coverture by deed, though executed 
to the wife, if the purchaser at execution sale had no knowledge as 
to whether the property was acquired by the separate means of the 
wife. 
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. ABANDONMENT.— Long continued absence from the place once occu- 
pied as a homestead can be looked to by a jury only for the purpose 
of ascertaining the intent with which the removal from it was 
made. 

3. ABANDONMENT.— The fact of removal from the homestead, coupled 
with an intention never to return to it as such, constitutes abandon- 
ment, and nothing less does. 

4, ABANDONMENT.— Though no length of absence from a homestead 
will constitute an abandonment thereof, unless there be an inten- 
tion not to return to it, yet an absence may be so long continued, 
and under such circumstances, that a jury would be authorized to 
find that the intention never to return and again use the homestead 
existed. 

4, ABANDONMENT.— Homestead rights are lost by an abandonment with 
intention at the time of removal not to return, and the length of 
such absence is not material; if the intention to abandon continued 
until the rights of a purchaser at execution sale attached, the title 
vests in the purchaser, 

6. CHARGE OF COURT.— See opinion for charge of court on the subject 

of abandonment held error. 


APPEAL from Harris. 
James Masterson. 

In January, 1867, Upton e¢ al. bought the land in con- 
troversy, and occupied the same as a home until the 
beginning of the year 1868. The deed to the same was 
in the usual form, and in the name of the wife (but did 
not recite that it was bought with her separate means, or 
for her separate use or estate). In the early part of 1868 
Upton and wife left said place, removing to a farm on 
the Brazos river; from there, in 1869, they went to Refu- 
gio county, where they resided until 1873, during which 
time the husband was sheriff of Refugio county. They 
never returned to Harris county until after the filing of 
this suit, in the year 1880. Mrs. Upton’s parents resided 
on the property in suit, after they removed, until 1869, 
when the buildings, which were of cheap construction, 
fell down, and were carried off by trespassers, together 
with the fence and all other improvements. In 1874 the 
property was sold under an execution issued by virtue of 


Tried below before the Hon. 
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a judgment rendered in favor of Forbusch v. R. A. Upton 
in the district court of Harris county, in 1868, and 
bought in by Wm. Cline for the sum of $66, which was 
paid to plaintiff in execution. The sale was in all things 
regular, and his deed recorded. Both parties to this suit 
paid the taxes on the property. In October, 1880, Upton 
filed this suit against Mary C. Cline, administratrix of 
\Wim. Cline, deceased, and his minor children, who were 
duly served with process, and Henry Cline appointed 
guardian ad litem for said minors. He qualified and de- 
fended for them. Appellees sought to recover the prop- 
erty as their homestead. There was also an allegation 
that it was Mrs. Upton’s separate property, but this was 
not insisted on in the trial. Appellants denied that it 
was their homestead, and alleged that it had been aban- 


doned if it ever was. Verdict and judgment for appellees 
establishing their homestead claim. 


E. P. Hamblin and Cline & Chapman, for appellants. 


S. Taliaferro, for appeltees. 

I. The property having been purchased and used for a 
homestead, its homestead character cannot be changed so 
as to render it subject to forced sale for the payment of 
the personal debts of the husband, until a new domicile 
is actually acquired facto et animo. Story’s Conf. of 
Laws, sec. 47; Gouhenant v. Cockrell, 20 Tex., 97; Som- 
erville v. Somerville, 5 Ves., 787. 

II. When no new domicile has been acquired, the law 
will not presume that appellees abandoned their home- 
stead because of a mere continued absence therefrom 
for several years; but to the contrary, the proof of aban- 
donment must be made by evidence —the most clear, 
conclusive and undeniable. Cross v. Everts, 28 Tex., 
533; McMillan v. Warren, 38 Tex., 410; Shepard v. Cas- 
sidy, 20 Tex., 29; Gouhenant v. Cockrell, id., 96. 
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Stayton, AssocraATE JusTice.— There is no claim that 
the property in controversy was not the homestead of 
appellees in the year 1868, and whether it was purchased 
with the separate means of the wife is unimportant, 
being purchased during the marriage of Upton and wife, 
in so far as the rights of the appellants are concerned, if 
the purchase was made by Mrs. Cline for a valuable con- 
sideration without knowledge of the manner in which 
the purchase money was paid. Cook v. Bremond, 27 
Tex., 457; Kirk v. Navigation Co., 49 Tex., 215. 

The only question in the case was, bad the property 
been abandoned as a homestead; and that question should 
have been submitted to the jury by a charge which sub- 
mitted it clearly, and without anything calculated to 
induce the jury to believe that the length of time the 
parties remained absent from the place was an element 
absolutely necessary to be considered in determining that 
question. 

As an independent fact, or as a fact taken in connec- 
tion with other facts, the length of time parties remain 
absent from a place formerly used as a homestead may 
and ought to be considered by a jury for the purpose of 
determining whether or not a removal from a home- 
stead was made with intent never again to use the prop- 
erty as a homestead. 

Long continued absence can be looked to only for the 
purpose of ascertaining the intent with which a removal 
is made. It is not necessary that absence be continued 
for a great length of time to constitute abandonment. 
The fact of removal, coupled with an intention never to 
return to the homestead, constitutes an abandonment, 
and nothing less does. 41 Tex., 359; 20 Tex., 97; Thomp- 
son on Homesteads, 265. 

While it is true that no length of time a person is 
absent from a homestead can constitute an abandonment 
thereof, unless there be an intention never to return to it, 
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yet an absence may be so long continued, and under such 
circumstances, that a jury would be authorized to find 
that the intention never to return and again use the 
homestead existed, although the party setting up the 
exemption had never acquired another. Woolfolk wv. 
Ricketts, 41 Tex., 362; Thompson on Homesteads, 265, 
266, 267 and citations. 

Abandonment isa question of fact to be determined 
like any other fact, and considering the beneficent purpose 
of the exemption, ought never to be found to exist unless 
the removal and accompanying facts clearly show that 
the party in removing never intended to return tc the 
homestead and use it as a home. As was said by 
Hemphill, C. J., in Gouhenant v. Cockrell, 20 Tex.; 98: 
‘*True, a homestead may be disrobed of its guaranties 
and the protection lost. The best evidence of this is that 
a new and permanent one has been acquired. Admitting, 
however, as we have held, that less evidence may be sufti- 
cient, and that where there is abandonment, with a fixed 
intention not to return, the property may be open to 
creditors, yet it must be undeniably clear and beyond 
almost the shadow at least of all reasonable ground of 
dispute, that there has been a total abandonment with an 
intention not to return and claim the exemption.” 

In this case the jury in the main were carefully and 
accurately instructed, but amongst other matters they 
were instructed that ‘‘The question of abandonment 
is largely a question of fact. If the proof shows that 
Upton and wife went away from the place with the 
purpose to abandon it as a home, then if such absence 
has continued for so long and under such circumstances 
as to convince you that the homestead rights were aban- 
doned, then find for defendants on the question of 
abandonment.” 

This charge gave the jury to understand that the removal 
from the home with intent to abandon it was not enough 
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to authorize a verdict for the defendants, if continued 
until their rights attached; but that they should look to the 
length of the absence and other circumstances to deter- 
mine whether the homestead rights were abandoned or 
not. If Upton and wife went away from the place with 
the purpose to abandon it as a home, and so remained 
away, the same purpose or intent continuing, until the 
right of Mrs. Cline attached, their right was gone and 
the jury should have been so charged, without coupling 
the charge with matters which could be looked to by the 
jury only for the purpose of ascertaining the intent 
with which the removal was made, and not as facts or 
elements upon which the homestead right depended. 

If there had been a ciear instruction given to the jury 
as to what would constitute such abandonment as would 
forfeit the homestead exemption, the charge given might 
not have been misleading; but as given, the jury were left 
to determine what were the essential elements of aban- 
donment, and uninstructed in regard thereto. They may 
have considered, unless there had been an absence of 
twenty or thirty years, or even a longer period of time, 
that there could not have been an abandonment, notwith- 
standing the appellees may have removed from the 
property with intent never to return to it again. 

It is believed that the charge as given, when considered 
with reference to the facts in proof in the case, was well 
calculated to mislead the jury, and that injury to the 
appellants resulted therefrom, and for this reason the 
judgment of the court below is reversed and the cause 


remanded. 
REVERSED AND REMANDED. 


[Opinion filed February 28, 1882.] 
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M. M. CRANE v. Leon & H. BLUM. 


(Case No. 1463.) 


. JURISDICTION — COLLATERAL ATTACK.— When a question has been 
decided by the court of appeals, within the scope of its jurisdic- 
tion, rights acquired under the judgment in which the decision was 
made cannot be disturbed by a collateral proceeding begun in the 
district court. 

. JURISDICTION.— The question of the jurisdiction of the county court 
over the person of a party to suit before it, being once determined 
on appeal by the court of appeals, must be held conclusive as to 
parties and privies. 

. JUDGMENT.— The good of society and the preservation of rights and 
good order require that when once the rights of parties have been 
determined by the ultimate tribunal provided by law for their 
adjudication, the same should pass from the field of strife forever; 
any other rule would fill the court with causes which have once 
been determined, and render all rights of property uncertain and 
the most solemn judgments a mockery. 


APPEAL from Johnson. Tried below before the Hon. Jo. 
Abbott. 


The opinion states the case. 


D. T. Bledsoe and L. B. Davis, for appellant. 


Scott & Levi, for appellees. 

I. The court erred in holding that the judgment ren- 
dered by the county court of Johnson county, Texas, in 
favor of Edward and John Martin against E. & I. Stone, 
under and by virtue of which the land in controversy was 
sold and purchased by appellant, M. M. Crane, is abso- 
lutely void. 

Il. The district court of Johnson county, at the date 
of the writs of citation and attachment under which 
appellant claims in this suit, had no jurisdiction of the 
case in which said writs were issued, and the same were 
void, as also the judgment founded on said writs, and 
appellant acquired no title thereunder to the lands in con- 
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troversy. Ordinance of Constitutional Convention of 
1875, sec. 1, submitting new constitution to vote of the 
people; Const. of 1876, art. V, secs. 8, 16, 27; Crane v. 
Stone, decided by Commission of Appeals, Tyler term, 
Iss{; Hardeman v. Morgan, 48 Tex., 106; Drake on 
Attachments, 85, 86, 87, 87a, 87b; Freeman on Judg- 
ments, $ 117. 

III. The alias citation to E. Stone was issued before 
the organization of the county court, which had exclu- 
sive jurisdiction to hear the cause. It was returnable to 
the district court, which had no jurisdiction to render 
judgment, and in which, therefore, the defendant could 
not be required to appear and plead, and was utterly void 
(a) as an original summons, (b) and a fortioré as the basis 
of acquiring constructive jurisdiction by judicial attach- 
ment. Pasch. Dig., art. 1431; Covington v. Burleson, 28 
Tex., 370; Neill v. Brown, 11 Tex., 17; Drake on Attach- 
ments, secs. 85, 86, ST, STa, 87b. 

IV. The writ of citation issued to the defendant, I. 
Stone, in the suit of E. & J. Martin v. E. & I. Stone, was 
void because not under seal, and the judgment rendered 
thereon was therefore void also. Pasch. Dig., art. 1431; 
Frost v. Schlumpfer, 2 Tex., 422. 

V. The judgment in the suit of E. & J. Martin wv. E. 
& I. Stone, being void as to I. Stone for want of citation, 
is void as to E. Stone also because it is indivisibley Hulme 
v. Janes, 6 Tex., 242; Long v. Garrett, 45 Tex., 401. 

VI. The judgment of the county court of Johnson 
county in the case of E. & J. Martin v. E. & I. Stone, 
being void for want of jurisdiction of the parties, derived 
no additional force from the affirmance by the court of 
appeals, but must be treated as a nullity notwithstanding. 
Horan v. Wahrenberger, 9 Tex., 319; Able v. Bloomfield, 
6 Tex., 264; Drake on Attachments, 87a; Freeman on 
Judgments, § 117. 


ce 
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SrayTon, Associate JusTIcE.— It is admitted by both 
parties that the land in controversy formerly belonged to 
E. Stone, under whom they each claim title. 

Appellees claim to deraign title under a judgment ren- 
dered in their favor against E. & I. Stone on the 14th of 
April, 1877, under which execution issued and sale was 
made of the land on the first Tuesday in June, 1877, at 
which they became the purchasers. 

Appellant deraigns title through a judgment rendered 
in the county court for Johnson county on the 19th of 
June, 1876, in favor of E. & J. Martin and against E. & 
I. Stone, under which an execution and order of sale 
issued on the 15th of August, 1876, under which the land 
was sold on the first Tuesday in September, 1876, at which 
appellant became the purchaser. 

On the 5th of February, 1878, E. & I. Stone sued out 
a writ of error by which the judgment rendered against 
them in favor of E. & J. Martin was taken to the court 
of appeals, which upon hearing affirmed the judgment 
of the county court upon the merits. 

The suit in favor of E. & J. Martin was instituted in 
the district court for Johnson county in February, 1876, 
to recover $383.81 on a note executed by E. & I. Stone, 
and citation issued therein on the 19th February, 1876, 
which was served on I. Stone and returned not executed 
as to E. Stone, April 22, 1876. 

On 3d of June, 1876, an alias citation to E. Stone was 
issued by the clerk of the district court for Johnson 
county, returnable to the June term of that court, and 
this was returned on the 5th of June, 1876, showing that 
the defendant E. Stone was not found in the county; 
after which the clerk of the district court for Johnson 
county issued a judicial attachment to enforce the attend- 
ance of E. Stone, and the same was levied on the 8th of 
June, 1876, on the lands in controversy as the property of 
E. Stone. The cause of E. & J. Martin v. E. & I. Stone 
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was transferred to the county court of Johnson county 
by the district court of that county at the June term of 
that court for the year 1876. 

The judgment in favor of E. & J. Martin was by de- 
fault, and on the same day the judgment was rendered 
E. & I. Stone filed a motion to set aside the judgment, 
alleging their ignorance of the service of the attachment, 
and on the next day they filed a motion to quash the 
attachment upon various grounds, both of which motions 
were overruled on the 20th of July, 1876. It seems that the 
citation under which service was made upon I. Stone was 
without seal. 

This suit was brought by the appellees to recover the 
possession of the land and to remove cloud from their 
title, and there was a judgment rendered to that effect. 

It is claimed by the appellees that the judgment under 
which the appellant claims title is void for the reason that 
the judicial attachment was issued by the clerk of the 
district court after the adoption of the present constitu- 
tion, and was made returnable to that court; and for the 
further reason that the citation under which service was 
had upon I. Stone was not under seal. 

The question of the validity of the process under which 
E. & I. Stone were brought into the county court of 
Johnson county was passed upon by the court of appeals 
upon the writ of error presented by them, and was held 
to be valid, and it is neither necessary nor proper that we 
should reinvestigate that question; and it only becomes 
necessary, in order to a proper determination of the rights 
of the parties in this cause, to apply to them the legal 
results of the judgments rendered by the county court 
and the court of appeals. 

The appellees claim the land under E. Stone through a 
judgment rendered and sale made since the sale made 
under the judgment rendered in favor of E. & J. Martin 
against E. & I. Stone; such being the case, the appel- 
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lees, in reference to the question now under consideration, 
must be deemed privies in estate with E. Stone. 

*“The term privity denotes mutual or successive rela- 
tionship to the same rights of property,” and it matters 
not whether such relationship be by voluntary or involun- 
tary transfer. Freeman on Judgments, 162. If by reason 
of the proceedings had in the case of E. & J. Martin v. 
E. & I. Stone, title to the property in controversy passed, 
as against them or either of them, to the appellant, then 
the appellees are as much barred thereby as though they 
had been parties to that suit; for they claim to have suc- 
ceeded to an estate in the same through E. Stone since 
the rights of appellant were acquired under that judg- 
ment. 

Such being the case, it only becomes necessary to 
inquire as to the character and effect of \-he judgments 
against E. & I. Stone and in favor of E. & J. Martin. 

If there was any y‘estion as to whether the county 
court for Johnson county acquired jurisdiction over the 
persons of E. & I. Stone, there can be no question that it 
had jurisdiction of the subject matter of that suit. That 
court adjudged that it had jurisdiction over their persons; 
and were the rights of the parties now before us depend- 
ent alone upon that judgment, the present attack thereon 
being strictly collateral, we should be bound to hold, 
unless the record showed to the contrary, that such juris- 
diction was obtained. Fitch v. Boyer, 51 Tex., 344. 

We are not, however, left in this cause to determine 
the rights of the parties by that judgment alone. 

The county court having jurisdiction of the subject 
matter of that suit, the question of the correctness of its 
judgment in regard to its jurisdiction over the persons of 
E. & I. Stone could be, as it was, legally investigated and 
determined by the court of appeals, which is made by 
law the court of last resort in that class of cases. The 
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parties used the proper process to give the court of appeals 
jurisdiction of their persons, and it having jurisdiction of 
the subject matter of the suit, was fully empowered to 
determine all questions in the cause; an inquiry was made 
by that court into the question of the jurisdiction of the 
county court of Johnson county over the persons of E. & 
I. Stone, and it was therein determined that such juris- 
diction existed and the judgment was affirmed. 

That judgment must be held conclusively to establish 
the validity of the judgment which the appellees claim in 
this court was void, and nothing can now be heard from 
the appellees to impeach its validity for the want of juris- 
diction over the persons of E. & I. Stone. 

The administration of all human laws must neces- 
sarily be as imperfect as are the instruments through 
which they are administered; and that in some instances 
the adjudications of the courts may operate a hardship 
upon particular individuals, furnishes no reason why a 
cause once determined upon its merits should not be held 
conclusive between the parties thereto and their privies, 
in reference to all matters therein involved and deter- 
mined; the good of society and the preservation of 
rights and good order require that, when once the - 
rights of parties have been determined by the ultimate 
tribunal provided by law for their adjudication, that the 
same shall pass from the field of strife forever; any other 
rule would but fill the courts with causes which have 
been once determined, and render all rights of property 
uncertain and the most solemn judgments a mockery. 

The judgment of the court of appeals affirming the 
judgment of the county court of Johnson county ren- 
dered in favor of E. & J. Martin against E. & I. Stone, 
the correctness of which we do not wish to be understood 
as questioning or passing upon, conclusively establishes 
in favor of the appellant the question upon which the 
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rights of the parties in this cause depends, and it is un- 
necessary to consider any other question presented by 
the record. For the error of the court in rendering 
judgment in favor of the appellees, the judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 


{Opinion delivered February 28, 1882.] 





THE Houston & Texas CENTRAL RAILWAY COMPANY V. 
ELIZABETH P. WALLER. 


(Case No. 1445.) 


1. DISABILITY OF JUROR — MENTAL DISTRESS NO EXCUSE.— By mental 
distress of a juror, occasioned by sickness in his family or of others 
demanding his presence at home or elsewhere, he is not “disabled 
from sitting,” within the meaning of the phrase as used in article 
V, section 13 of the constitution, so as to empower the remainder 
of the jury to render the verdict over the objections of either party. 

2. EVIDENCE, ADMISSIBLE WHEN — DISREGARDED — INTOXICATION.— A 
man whilst crossing the track of a railroad, at 2 public crossing, at 
night, was struck by the tender of a switch engine and fatally in- 
jured. Suit was brought alleging negligence on the part of the 
railroad Company in various respects, and especially in the absence 
of sufficient lights. The answer of the company set up intoxication 
on the part of the man killed, making him unconscious of the dan- 
ger; and that he recklessly attempted to cross the track in front of 
an approaching engine. Held, 

_ (1) The depositions of witnesses as to the arrangement of lights, 
etc., on another occasion, but on the same sort of a night, were ad- 
missible if that arrangement had not been materially changed since 
the accident; but if such change had taken place, then those deposi- 
tions would be irrelevant and inadmissible. 

(2) Where there was conflicting testimony as to whether a change 
of the lights, etc., had taken place, the court should not have ex- 
cluded the deposition, but should have instructed the jury to disre- 
gard the evidence if they found that the surroundings had, in fact, 
undergone a material change. 

(3) That the sobriety or intoxication of deceased was a proper 
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subject for the consideration of the jury in determining whether he 
exercised due care or not. 
8. CONTRIBUTORY NEGLIGENCE — QUESTION FOR THE JURY.— The court 
was asked to instruct the jury that the failure of one about to cross 
a railroad track to look each way for an approaching engine is neg- 
ligence. Also if the train was running at such a rate of speed as 
would have enabled deceased to have seen and avoided it, then his 
unsuccessful attempt to do so in front of it was negligence. These 
charges took the question of contributory negligence from the jury 
and were rightly refused. 
APPEAL from Austin. Tried below before the Hon. L. 
W. Moore. 


Geo. Goldthwaite, for appellant. 

I, The judge presiding committed error in discharging 
the juror Thomas H. Bradbury in the peremptory manner 
and under the circumstances shown. Bill of Rights, secs. 
15-29; State Const., art. V, sec. 18; R.S., art. 3101. 

II. The juror did not die pending the trial, nor was he 
disabled from sitting, and it was error in the court to dis- 
charge him. R. 8., art. 3057. 

Ill. The judge presiding committed error in overruling 
the defendant’s objections to the depositions of R. P. 
Faddis and W. Haveman. 

IV. The court erred in permitting the testimony of the 
witnesses R. P. Faddis and Wm. Haveman to be read to 
the jury over the objections of the defendant as made 
upon the trial. 

V. The whole of said deposition of said witnesses was 
irrelevant to any issue inthe case. It was calculated and 
had a tendency to mislead the jury to the prejudice of 
the defendant, and it was error to admit it. H. & T. C. 
R. W. Co. v. Burke; Waul v. Hardin, 17 Tex., 55. 

VI. The judge presiding committed error in refusing 
to give the three several charges prayed for by the de- 
fendant, as shown by the record. 

1. The first charge asked and refused, to wit: ‘That as 
a matter of fact a railroad track in itself isa warning of 
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danger to him who is about to cross it, and common pru- 
dence requires him who is about to cross a track to look 
each way for an approaching engine, and a failure to do 
so is negligence,” is a declaration of the law; it was ap- 
plicable to the facts of the case, and the refusal to give it 
was error. Wharton on Negligence, § 382, and notes 
thereto; Stubley v. L. & N. W. R. W. Co., Law Rep., 1 
Exch., 13; Penn. R. W. Co. v. Richter and Wife, 42 N. 
J., 180; Same Case in Am. and Eng. Railway Cases, 
p. 220; Zimmerman v. H. & St. J. R. W. Co., 71 Mo., 
476; Same Case in Am. and Eng. Railway Cases, 191. 

2. The second charge asked and refused, to wit: ‘‘If 
you believe, from the evidence, that the colliding train 
was, at the time of its collision with said Waller, moving 
at such a rate of speed as would have enabled the deceased 
H. B. Waller to have seen the coming train and to have 
avoided it, then his unsuccessful attempt to do so in front 
of it was, in fact and law, negligence, which precludes ¢ 
recovery in this case, and if you so believe, you will find 
for the defendant,”— directed the attention of the jury to 
a material issue made by the plaintiff. It is the duty of the 
court to instruct the jury as to where “the knot of the 
business is.” The charge was proper, and it was error to 
refuse it. Blackburn v. Crawfords, 3 Wall. (U. 8.), 194. 

3. The third charge asked and refused, to wit: 
‘Whether the deceased H. B. Waller was at the time of 
the happening of the accident which caused his death, in 
the exercise of due care and caution under the circum- ° 
stances which at the time surrounded him, is the material 
question for your consideration in this case, and you are 
not only authorized, but it is your duty, to consider every 
fact and circumstance which is in evidence before you, 
tending to throw any light upon the subject; and in the 
absence of any affirmative evidence as to the exercise of 
care and caution in attempting to cross the railway track 
at the time, such as stopping, looking and listening, it is 
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your duty to take into consideration his condition at the 
time of his crossing; and his sobriety or intoxication at 
the time of his crossing the track, as shown by the testi- 
mony, is a proper subject for your consideration in de- 
termining whether he was at the time of his crossing in 
the exercise of such care as a sober, careful, prudent man 
would have exercised under the circumstances surround- 
ing the case as shown by the testimony,”— was an unex- 
ceptional charge, declaring the law applicable to the facts 
of the case in evidence, and it was error to refuse it. 
Same authorities as under preceding propositions. 


Hume & Shepard, Chesley & Haggerty, T. S. Reese 
and John P. Bell, for appellees. 

I. The court did not err in holding the juror Bradbury 
disabled from sitting, and in discharging him. The lan- 
guage of the constitution is followed in the code, and 
provides that where, pending a trial, any number of jurors 
not exceeding three shall die or be disabled from sitting, 
the remainder of the jury shall have power to render a 
verdict. Const., art. V, sec. 13; Rev. Civ. Stat., art. 3101. 
This language does not declare that the disability shall be 
physical, and it can well be imagined that the news of 
the dangerous illness of his child would be more likely to 
disable a juror from the proper performance of his duty 
than would any ordinary physical suffering. The object 
of the change in the law was to secure a trial by jurors 
in the full possession of all of their faculties, and to avoid 
the delay and inconvenience that formerly, in long trials, 
often arose from the illness or temporary incapacity of 
one or more jurors. The trial judge read the letter, ob- 
served its effect upon the juror, and of his own motion 
excused him. This was an exercise of judicial discretion 
which this court would not lightly disturb. The court 
will observe from the bill of exceptions that defendant 
merely objected to the discharge of the juror. The coun- 
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sel did not ask the court to postpone, continue or reset 
and order another jury, or to grant a mistrial. If there 
were any error in excusing the juror, it was cured by the 
failure to ask any affirmative action; the party acquiesced 
in the trial. If he had urged a request for any such ac- 
tion the court might have granted it. He took the chances 
of a verdict for him as well as against him, and it is now 
too late for him to complain. A party can waive a full 
panel at any time. 

II. The first and second instructions asked by defendant 
were properly refused, because their effect would have 
been to take the question of contributory negligence from 
the jury. T. P. R. R. Co. v. Murphy, 46 Tex., 356; H. & 
G. N. R. R. Co. v. Parker, 50 Tex., 345; H. & T. C. R. R. 
Co. v. Sympkins, 54 Tex., 615; Brassell v. N. Y. C. R. R. 
Co., 84 N. Y., 241; Terry v. Jewett, 78 N. Y., 338; Doss 
uv. M. K. & T. R. R. Co., 59 Mo., 27 (21 Am. Rep., 371); 
Ind. R. R. Co. v. Carr, 35 Ind., 510 (4 Am. R’y Rep., 495); 
Maginnis v. R. R. Co., 52 N. Y., 215 (4 Am. R’y Rep., 
506); R. R. Co. v. Dignan, 56 TIL, 487 (4 Am. R’y Rep., 
487); Penn. R. R. Co. v. Weiss (Pa., 1878, 7 Rep., 56); Tabor 
v. R. R. Co., 46 Mo., 253 (2 Am. Rep., 517); Ehlert v. 
Green B. R. R. Co. (Wis., 1880), 10 C. L. J., 316; citing 
Urbank v. R. R. Co., 47 Wis., 50; 2 Thompson on Neg., 
1239, § 13; Wharton on Neg., § 386; Shearman & Red. on 
Neg., §$ 31-4. It was not error to refuse the third in- 
struction of defendant, because it was a comment upon 
the weight of the evidence, and assumed the existence of 
facts in controversy. 38d. Whether the deceased H. B. 
Waller was at the time of the happening of the accident 
which caused his death, in the exercise of due care and 
caution under the circumstances which at the time sur- 
rounded him, is the material question for your considera- 
tion in this case, and you are not only authorized, but it 
is your duty, to consider every fact and circumstance which 
is in evidence before you, tending to throw any light upon 
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the subject; and in the absence of any affirmative evi- 
dlence as to the exercise of care and caution in attempting 
to cross the railway track at the time, such as stopping, 
looking and listening, it is your duty to take into consid- 
eration his condition at the time of his crossing; and his 
sobriety or intoxication at the time of his crossing the 
track, as shown by the testimony, is a proper subject for 
your consideration in determining whether he was at 
the time of his crossing in the exercise of such care as a 
sober, careful, prudent man would have exercised under 
the circumstances surrounding the case as shown by the 
testimony. Rev. Civ. Stat., art. 1317; Wood v. Chambers, 
20 Tex., 252-3; T. P. R. R. Co. v. Murphy, 46 Tex., 366-7; 
Castro v. Illies, 22 Tex., 503-4; Johnson v. Brown, 51 
Tex., 75; Howerton v. Holt, 23 Tex., 61; Brown v. The 
State, 23 Tex., 200-2; H. & T. C.R. R. Co. v. Nixon, 52 
Tex., 26; Holmes, Adm’r, v. Oregon, 5 Fed. Rep., 528 (1 
Am. & Eng. R. Cas., 623-4); H. & T. C. R. R. Co. v. 
Sympkins, 54 Tex., 615; Penn. R. R, Co. v. Weber, 76 Pa. 
St., 157; 18 Am. Rep., 407. 


GouLD, CHEF Justice.— The constitution of this state 
directs that ‘‘ petit jurors in the district courts shall be 
composed of twelve men.” In the latter clause of the 
same section it reads thus: ‘‘ When pending the trial of 
any case, one or more jurors, not exceeding three, may 
die, or be disabled from sitting, the remainder of the jury 
shall have the power to render the verdict.” Art. V, sec. 
13. The statute repeats these provisions and adds, that 
‘*the parties may by consent agree, in a particular case, 
to try with a less number,’”— but that ‘‘ no verdict shall 
be rendered in any cause, except upon the concurrence of 
all the members of the jury trying the same.” R. $., arts. 
3100-3. 

It appears by bill of exceptions in this case, that pend- 
ing the trial, and “after the depositions of several wit- 





1882. ] H. & T. C. R’y Co. v. WALLER. 





Opinion of the court. 





nesses had been read, a communication in writing was 
handed to the judge presiding which purported to be from 
the wife of the juror Thomas H. Bradbury to the said 
Bradbury, informing him that one of their children was 
sick, and requesting him to come home if he could. The 
judge presiding being of the opinion that this information 
disabled the said juror from sitting, and thereupon per- 
emptorily discharged him, said Bradbury, from the jury, 
and ordered the trial to proceed with the remaining 
eleven, over the objection of the defendant’s attorneys.” 
This bill of exceptions is approved with the following ex- 
planation: ‘*‘ The court asked the juror if the mtelligence 
in the written communication of his wife satisfied him 
that it was necessary for him to be at home to attend his 
sick child. The juror answered it did, and manifested in 
his answer such distress as such intelligence would natu- 
rally create in a parent. And the court was satisfied, in 
his present state of mind, that said juror was disabled 
thereby from further acting as a juror.” 

Our opinion is that a juror is not ‘‘ disabled from sit- 
ting” within the meaning of the constitution by mere 
distress of mind. Such distress, caused by information of 
sickness in his family, calling for his presence at home, 
might be a sufficient cause for suspending the progress of 
the trial, if in the judgment of the court the emergency 
required such a course. But this is not the character of 
disability which the constitutien classes side by side with 
death. If a juror becomes so sick as to be unable to sit 
longer, he is plainly disabled from sitting. Ray v. State, 
4 Tex. Ct. App., 454. If by reason of some casualty or 
otherwise he is physically prostrated, so as to be wholly 
incapable of sitting as a juror, or loses his mental powers, 
so as to become insane or idiotic, then too he would be 
disabled from acting as a juror. But, without deeming 
it proper to attempt to define fully the meaning of the ex- 
pression used in the constitution, we are satisfied that the 
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causes which disable the juror from sitting, and justify 
the extreme course of allowing, over a party’s objection, 
a verdict to be rendered by the remainder of the jury, 
must be of a nature more directly showing his physical or 
mental incapacity than mere mental distress occasioned 
by the sickness of others, and the feeling that duty to the 
sick demanded his presence elsewhere. Extreme cases of 
the kind, however strongly they may appear to the court 
to release the juror, do not belong to the class provided 
for by the constitution or statute. 

We think that it appears from the bill of exceptions 
that the court, over the objections of the defendant, or- 
dered the trial to proceed with eleven jurors, and that 
this error of the court is fatal to the judgment. 

Another question is made over the admission of certain 
depositions. 

Hiram B. Waller, on the night of November 30, 1877, 
at the junction in the town of Hempstead of the H. & 
T. Central with its Austin branch, whilst passing from a 
hotel to meet the approaching passenger train, bound 
north on the main track, and whilst crossing for this pur- 
pose the track of the branch road at a public crossing, 
was struck by a tender propelled by a switch engine mov- 
ing backwards and northward on the branch track, and 
injured so that he died. His widow and children brought 
this suit, alleging that the injury was caused by the neg- 
ligence of the company and its servants, specifying vari- 
ous matters in which it was claimed the company was 
negligent, and complaining amongst other things of the 
absence of sufficient lights. The only special answer 
alleged that Waller was at the time so under the influ- 
ence of intoxicating liquors, imbibed to excess, as to make 
him unconscious and regardless of impending danger, 
and that he was injured whilst recklessly attempting to 
cross the railway track in front of the approaching en- 
gine. The sufficiency of the lights provided about the 
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railroad platform where the casualty happened became 
material as bearing on the question of negligence in the 
company in that regard, and also as bearing on the ques- 
tion whether Waller saw, or could have seen, the ap- 
proaching tender and engine in time to have avoided the 
accident. The depositions objected to as irrelevant were 
those of two persons who over two years after the acci- 
dent, but near the same hour of a not dissimilar night, 
and whilst an engine and tender were standing on the 
branch road at a point some few yards south of where 
Waller was when injured, as to the possibility of distin- 
guishing the tender with the lights as then arranged. If 
the arrangement of the lights and other surroundiags 
were substantially the same as on the night of November 
3Uth, we see no reason why this evidence should have 
been excluded. If, however, by a change in the location 
of the lights, especially of what seems to have been the 
main one, a stationary headlight, the circumstances were 
materially altered, we do not see that the testimony of 
these witnesses as to what they saw or could not see was 
relevant or admissible. There is the evidence of one wit- 
ness that the location of the headlight had been changed 
materially. Quitea number of other witnesses, however, 
speak of the location of this light as being the same all 
the time. In this conflict of the evidence we are not of 
the opinion that the court should have excluded the dep- 
ositions, but think that the jury should have been in- 
structed to disregard them, if they found that in fact the 
surroundings were materially changed from what they 
were when Waller was injured. 

Several charges were asked by defendant, and their 
refusal is assigned as error; but as the judgment is to be 
reversed for other reasons, it is only necessary to say of 
the first and second, that for the court to have given 
them would have been to have taken the question of con- 
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tributory negligence from the jury, and that under the 
facts in evidence that question was clearly one of fact to 
be submitted to the jury. 

Whilst we think that the third charge as asked was 
objectionable in its statement of the material question 
for the consideration of the jury, we are of opinion that 
the court might with propriety have told the jury that 
the sobriety or intoxication of Waller at the time of his 
crossing the track was a proper subject for their consid- 
eration in determining whether he was at the time in the 
exercise of due care or not. The pleadings of defendant 
had charged that the injury was the result of Waller’s 
recklessness, induced by excessive drinking. There was 
much evidence pro and con on that point. It seems to 
us a question requiring to be more distinctly called tothe 
attention of the jury than it was in the charge given. 


The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 3, 1882.] 





JAMES D. Brown v. T. W. Causey. 
(Case No. 771.) 

1 BankKroptcy.— After the public notice required by the statute has 
been given, creditors of a bankrupt must be treated as having 
notice of the vroceedings. 

2. Bascrupt.— The discharge of a bankrupt operates as a bar to any 
action «gainst him by a creditor whose debt has not been sched- 
uled, and who had not been served with notice from the bankrupt 
court. 

3. BANKRUPT.— Under the act of 1867, a bankrupt’s discharge cannot be 
impeached in a state court for fraud or any of the causes which 
would have prevented the United States district court from grant- 
ing the discharge. 
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Error from Jasper. Tried below before the Hon. 
Henry C. Pedigo. . 

This was a suit brought by the plaintiffs in error 
against the defendant in error for a debt due by note for 
$1,200. The defense set up was discharge in bankruptcy. 
The plaintiffs replied to this plea, in substance, that no 
notice of the proceedings in bankruptcy was personally 
served on either of them, or of any meeting of credit- 
ors of defendant to prove their debts and choose an 
assignee of his estate, nor notice by such personal service 
of the proceedings of said meeting through the mail or 
otherwise. They further alleged in their replication that 
the defendant, with intent to wrong, cheat and defraud 
the plaintiffs of their debt, willfully and fraudulently 
omitted the same from his schedule of debts si.ed in his 
proceedings in bankruptcy and with the said intent 
fraudulently deprive them of the notice of the proceed- 
ings in bankruptcy to which they were entitled by law, 
by willfully and fraudulently omitting the said debt from 
his schedule, and fraudulently procuring and inducing 
the marshal of the United States district court, in which 
said proceedings were had, to omit to make service and 
mail the notice to them of the said proceedings in bank- 
ruptey, required by law, by means whereof plaintiffs 
were deprived of the opportunity and right to prove 
their debt against the estate of the defendant in said 
bankruptcy proceedings. Said replications averred that 
the United States district court, in which said proceedings 
were had, did not acquire jurisdiction over said plaintiffs 
in said proceedings, and that the discharge granted the 
defendant is null and void as to them. 

To the plaintiffs’ replication the defendant excepted, 
and his exceptions were sustained by the court. There 
was a verdict and judgment for the defendant. 

The plaintiffs prosecute this writ of error, and assign 
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as grounds for reversing the judgment the ruling of the 
court sustaining the defendant’s demurrer. 


Lipscomb Norvell, for plaintiff in error. 
D. W. Doom, for defendant in error. 


WaLkeER, P. J. Com. Apr.— Proceedings in bankruptcy, 
under the bankrupt law lately in force, for the sake of 
uniformity were exclusively within the jurisdiction of 
the United States district court; and the act of congress 
regulating the same was enforceable alone under federal 
judicial jurisdiction, and subject exclusively to the in- 
terpretation of those courts having cognizance of the 
subject matter. The discharge from debts which is con- 
templated by the bankrupt law is of conclusive force and 
effect until the same shall be impeached and set aside in 
the mode, and subject to the provisions, contemplated by 
and provided for by the bankrupt law itself. That law 
contemplates that for such causes as it deems adequate 
for the purpose, and within the time which that law pre- 
scribes, all persons who may be entitled to attack or 
impeach the integrity or validity of the proceedings in 
bankruptcy, and the discharge under them, may do so in 
the forum where said proceedings have been had. Fail- 
ing to do so, however, within the time prescribed, the 
remedy thus saved to those that may have been injuri- 
ously affected fraudulently or otherwise, or by irregular- 
ities in the proceedings in bankruptcy, will have been lost 
to such parties, and the discharge granted to the bank- 
rupt cannot be collaterially impeached in the state courts; 
the discharge will be a conclusive defense against debts 
which are embraced within the scope of the bankrupt 
proceedings. See Bump on Bankruptcy, 9th ed., 285, 286. 

‘‘The necessity of meeting and contesting them (facts 
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which warrant a discharge) in every court in which the 
discharge may be pleaded is a hardship that congress never 
intended to impose upon the bankrupt, and is, more- 
over, so flagrantly unjust and contrary to all the ordinary 
principles of jurisprudence, that nothing but the plainest 
and most imperative terms of the statute could justify or 
warrant such a construction.” Bump on Bankruptcy, 
‘th ed., p. 286; citing Corey v. Ripley, 4 Bank. Reg., 
p. 002; S.C... 57 Me., 69; Oates v. Parish, 47 Ala., 157; 
Bachelder v. Low, 8 Bank. Reg., 571; 5. C., 43 Vt., 662; 
Ocean Nat'l Bank v. Olcott, 46 N. Y., 12; Parker v. At- 
wood, 51 N. H., 181; Way v. Howe, 4 Bank. Reg., 677; 
S. C., 108 Mass., 502; Alston v. Robinett, 9 Bank. Reg., 
74: 8. C., 37 Tex., 56; Hudson v. Bingham, 8 Bank. 
Reg., 494: 8. C., 6 L. T. B., 226; Dusenbury v. Hoyt, 10 
Bank. Reg., 313; S. C., 14 Abb. Prac. (N. S.), 132: S. C., 
53. N. Y., 521: 8. C., 36 N. Y. Sup. Ct., 94; Reed v. Bul- 
lington, 11 Bank. Reg., 408; S. C., 49 Miss., 223; Stephens 
. Brown, 11 Bank. Reg., 568; 8. C., 49 Miss., 597; con- 
fra, Perkins v. Gay, 3 Bank. Reg., 772; 5. C.,1 L. T. B., 
221: Beardsley v. Hall, 36 Conn., 270. 

Whilst the bankrupt law contained specific directions 
requiring all debts to be scheduled, and notice by mail to 
be given to the supposed creditors, it does not follow 
therefore that the actual service of such notices or the 
actual scheduling of a debt constituted jurisdictional ele- 
ments upon which depended the power of the court to 
proceed, and by its action bind and conclude all creditors, 
notwithstanding the irregularities which may have ex- 
isted as to scheduling all the debts, or giving personal 
notice to all the creditors. 

The bankrupt act contemplated other notices of the 
bankrupt proceedings than the mere speculative chances, 
as it often would in fact be, of reaching all creditors, by 
transmitting to them by mail the notice above alluded to, 
depending as it often would upon dubious information as 
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to where such persons might be found, if their places of 
residence could indeed be ascertained at all. 

The law contemplated (see sec. 11) ‘“‘ that on the filing 
of the petition for bankruptcy, the judge or register 
should issue a warrant authorizing the marshal to pub- . 
lish notices in newspapers, according to the form con- 
templated by the act of congress, giving full notice to all 
creditors and others interested in the proceedings had 
and to be had relating to said proceedings in bankruptcy.” 
(See form No. 6, which is made a part of the bankrupt 
law by the act itself.) 

Section 11 provided not only for this newspaper publi- 
cation, but authorized the judge or register to direct 
written or printed notices to be sent by mail, or person- 
ally served on all creditors upon the schedule filed with 
the debtor’s petition. 

Other public notices, under varying necessities for the 
proper administration of the bankrupt’s estate, are pro- 
vided for by the bankrupt act, down to the final act of 
settlement of the estate and the discharge of the bank- 
rupt from his debts. The proceedings are iz rem,— 
operating upon all of the estate of the bankrupt under a 
general law, and ina court of general and exclusive juris- 
diction. Of the beginning, progress and final end of 
proceedings of this character — similar to those of probate 
jurisdiction,— it has been held that jurisdiction over the 
subject matter so fully attaches after publication and ad- 
vertisement of notice of the pendency of such proceed- 
ings in bankruptcy, that the world must take notice at 
its peril of that which is adjudicated by the court. 

‘*The proceedings in bankruptcy are in no just sense - 
ex parte in their character for notices required to be 
given to the creditois, either personally or by publica- 
tion.” Lathrep v. Stewart, 5 McLean, 167. 

‘** After the public notice required by the statute has 
been given, creditors must be treated as having notice of 
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the proceedings.” ‘Smith v. Brinkerhoff, 6 N. Y., 305; 
S. C., 8 Barb., 519. 

It was held in Shawhan v. Wherritt, 7 How. (U. S.), 
643, under the bankrupt act of 1841, ‘“‘that the public 
notice required by the act having been given, the creditors 
must be treated as having notice of the proceedings, and 
an opportunity to make their objections to them, and 
having neglected or refused so to do, they ought not to 
be allowed to impeach them collaterally, as they are in 
the nature of a proceeding tz rem, before a court of 
record having jurisdiction.” 

It was decided in Blum vw. Ricks, 39 Tex., 112, that a 
bankrupt can plead his discharge in bankruptcy in bar of 
an action against him by a creditor whose debt had not 
been scheduled, and who had not been served with notice 
from the bankrupt court, which case is of course decisive 
of the question presented by this appeal, if it might be 
looked to as an authoritative precedent. The brief of 
counsel for defendant in error refers us to the case of 
Black v. Blago, 117 Mass., 17, as deciding the sam? point 
as it was held in Blum v. Ricks, supra. The volume re- 
ferred to is inaccessible to us at present. 

These views and authorities it is believed are sufficient 
to rest anaftirmance of the judgment of the court below; 
nevertheless a brief and cursory reference may be made 
to that portion of the plaintiffs’ replication which charges 
a willful and fraudulent concealment of material matters, 
specified in said pleas, with intent to defraud the plaint- 
iffs. This charge does not vary, we conceive, the result 
as to this plea. The bankrupt law of 1841, as was cor- 
rectly remarked in Alston v. Robinett, 37 Tex., 58, did 
not confer upon any particular court the power to impeach 
a discharge in bankruptcy; but the act of 1867, under 
which the proceedings in this case were had, does in 
terms confer the power on the federal court. 

The opinion in Alston v. Robinett, supra, points toa line 
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of decisions indicating the construction given to the act 
of 184i to be, that because there was no reservation in 
the act conferring upon the federal court a power to set 
aside, impeach or withhold a decree of discharge on 
account of fraud, that therefore such power was possessed 
and might be exercised in a state court. Butthe opinion 
decides upon the authority of other cases which are cited, 
that under the act of 1867, which, as has been seen, in 
terms confers the power on the United States district 
court to withhold a discharge for fraud, or if granted to 
invalidate the same for fraud, that a bankrupt’s discharge 
cannot be impeached in a state court for any of the causes 
which would have prevented the United States district 
court from granting the discharge. 

The ground of fraud complained of by the plaintiffs is, 
we think, fully embraced in section 29 of the act of 1867, 
giving to the federal court jurisdiction to set aside a dis- 
charge obtained under circumstances of fraud such as 
are imputed to the defendant in plaintiffs’ replication; — 
for example, among other things it is provided in said sec- 
tion as follows, to wit: ‘‘ No discharge shall be granted, or 
if granted be valid, if the bankrupt has willfully sworn 
falsely in his affidavit annexed to his petition, schedule 
or inventory, or upon any examination in the course of 
the proceedings in bankruptcy, in relation to any material 
fact concerning his estate or his debts, or to any other 
material fact; . . . orif he has givenany fraudulent 
preference contrary to the provisions of this act.” 

We are of opinion, therefore, that the court did not err 
in holding that the defendant’s discharge could not be 
impeached in this suit on account of the alleged fraud set 
up by the plaintiffs. 

Upon the whole case we conclude that the judgment 
ought to be in all things affirmed. 

AFFIRMED. 

[Opinion delivered March 6, 1882. 
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T. P. Wituiams, Apm’rR, v. B. W. Ropinson, ADM’R. 
(Case No. 482.) 
ADMINISTRATOR — PRIORITY OF CLAIMS 
ADMINISTRATION — JUDGMENTS.— A judgment obtained in the dis- 
trict court against the administrator of an estate, and decreed ‘‘ to 


AGAINST— EXPENSES OF 


be a preferred claim ” against the estate, ‘‘ and ordered to be paid 


in preference to all other debts,” is not entitled to priority over the 
‘‘expenses of administration ” which the probat 


ite law of 1870, sec- 
tion 207, prefers to all other charges except funeral expenses; and 


the district court, exercising probate jurisdiction, did not err in de- 

creeing that the expenses of administration should be paid before 
such judgment. 

2. SAME — ATTORNEY'S FEES.— Reasonable attorney's fees for defending 


a suit in which such a judgment was rendered are included in 


expenses of administration, and entitled to priority over such judg- 
ment. 


3. JURISDICTION OF COURTS — DISTRICT AND PROBATE.— It is competent 

for the district court, in a suit before it, to determine upon the 
issues between the parties that the plaintiff should recover the sums 
specified in the judgment, and to direct in a legal and appropriate 
manner their classification and payment by the probate court; but 
this exhausts its powers, and any direction to the probate court as 
to the adjustment of the rights of creditors, not before the district 


court, is not binding upon the former. 


APPEAL from Walker. Tried below before the Hon. 
J. R. Burnett. 

D. D. Davis and Mary J. Davis were husband and wife. 
Mary J. Davis died in April, 1866, leaving surviving her 
her husband and minor children. The husband died 
November 4, 1868, leaving a second wife, Mary E. Davis. 
Willams was appointed administrator of the estate of 


Mary J. Davis, deceased, and brought suit in the district 


court of Walker county against Robinson and Mary E. 
Davis, as administrators of D. D. Davis’ estate, for the 
community interest of his intestate, Mary J. Davis. A 
trial was had in said suit in December, 1880. 
of the jury was as follows: ‘* We, the jury, find the 


community property to be worth $2,502, and, after de- 


The verdict 
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ducting the indebtedness of the estate, find for plaintiff 
$1,182.” Whereupon the court rendered judgment in 
favor of the plaintiff accordingly, and adjudged the said 
sum of $1,182 to be a preferred claim against D. D. Davis’ 
estate, and ordered it to be paid in preference to all other 
debts, and before any allowance in lieu of homestead and 
other exempted property. 

Upon the hearing of the final account of Robinson, 
who was the active administrator of the D. D. Davis 
estate, Williams appeared and filed exceptions thereto, 
objecting to the allowance of all the items in the exhibits 
of amounts paid out. As ground of such objection, he 
urged the preference in favor of the judgment over all 
such items and exhibits. The exceptions specifically ob- 
jected to an item of $92, the necessary expense of keeping 
certain horses belonging to the estate; but the amount of 
$425 for reasonable expenses of administration, together 
with the above item, was approved andallowed by the 
court. The probate court on this hearing adjudged that 
the decree in favor of Williams, administrator, etc., 
against the estate of D. D. Davis was a preference monied 
judgment over other creditors’ claims and all exemptions, 
but that it had no preference over the expenses of admin- 
istration. The court ascertained by decree that the 
amount remaining in Robinson’s hands was $144.34, and 
ordered his discharge after paying the costs of court, in- 
cluding the final proceeding and filing the receipt of T. 
P. Williams, administrator of M. J. Davis, for the balance 
then remaining in his (Robinson's) hands. At the time 
of the hearing of the contestation the sum of S770 had 
already been taken in partition proceedings of the estate 
of D. D. Davis, and credited by Williams in the judg- 
ment. There thus remained due as principal about $412. 


Abercrombie & Goree, for appellant. 


Jas. A. Baker, for appellee. 
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WALKER, P. J. Com. App.— Thesecond and third causes 
for error assigned by the plaintiff in error are the only 
ones which specifically indicate his grounds of complaint 
against the decree which he has brought here for revision. 
Soth present in effect the same legal question, which is, 
whether it was competent for the district court, exercis- 
ing probate jurisdiction, to allow to the administrator in 
the settlement of his final account compensation for cer- 
tain expenses of administration, and the payment of 
attorney's fees for services in a certain suit in which the 
estate was concerned, in preference to the monied judg- 
ment rendered in behalf of the estate of Mary J. Davis. 

The assignment of errors does not complain of the 
correctness of the items allowed, which are the subject of 
this controversy, but only insists upon the alleged error, 
that the court preferred said items of account, in the 
adjustment and settlement of the estate, to the claim of 
the estate of Mary J. Davis, which had been adjudicated 
in the decree of cause No. 1850, which is set forth and 
described in the synopsis of this case. 

The subject matter of controversy upon which the de- 
cree of judgment was rendered in favor of the estate of 
Mrs. Mary J. Davis does not appear from the evidence 
which was adduced upon the trial to have been other than 
an ordinary debt or claim against the estate; at all events 
it did not belong to any class of claims to which priority 
of payment was required or permitted to be made in 
the statutory classification of claims established by the 
probate law then in force, approved August 15, 1870. It 
Was a monied claim against the estate, which character 
of claims were classified as to priority of payment by 
section 206 of the probate law before referred to, in the 


order following: First, funeral expenses; second, expenses 
ou last sickness; third, special liens; fourth, wages of serv- 


ants; fifth, judgments rendered against the deceased in 
his life-time; sixth, all claims legally exhibited within one 
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vear; and seventh, all claims.and parts of claims not 
paid under some one of the preceding subdivisions of 
said section. There was, however, still another class 
of claims to which was given nearly the highest degree of 
priority, to wit, that class specified in section 207 of said 
act —expenses of administration. It was provided in 
section 208, that the expenses of administration have 
priority of all charges except funeral expenses. The 
claim of T. P. Williams, administrator, upon which 
judgment was rendered against the estate of D. D. Davis, 
deceased, clearly did not belong to any one of the classes 
of claims to which priority of payment was given, and 
in the settlement of the estate of D. D. Davis, the ad- 
ministrator Williams could not have asserted a claim to 
priority derived from the character and class of his 
monied judgment. He insists, however, upon the con- 
clusiveness and judicial effect to be accorded to the pre- 
scribed terms of the judgment rendered in his favor, to 
the effect that his said judgment should be paid ‘‘in pref- 
erence to all other debts, and before any allowance in lieu 
of homestead or other exempted property.” 

The action of the court upon the final account, under 
the issue presented by the appellant’s objection and con- 
test, recognized the supremacy of the judgment above 
referred to, and ordered the balance of money in the 
hands of the administrator of D. D. Davis’ estate to be 
paid to the contestant in satisfaction and on account of 
said judgment, with the exception, nevertheless, of the 
items of account pertaining to certain expenses of admin- 
istration. 

This action by the court did not contravene in any 
respect the immunities and preferences and priority of 
payment which the judgment above quoted from had 
prescribed. 

That judgment determined that its payment should be 
made in “preference to all other debts,” etc. The terms 
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thus used plainly meant to discriminate in favor of this 
claim as between it and other liabilities or debts, or 
obligations and .claims of whatsoever character existing 
against D. D. Davis at the time of his death. 

The probate act treating of and providing for the 
payment of the monied liabilities of estates uses the 
generic term ‘‘claims,” and not ‘‘ debts,” and there is 
nothing in the nature of the subject adjudicated, nor 
the connection and relation of the matters at issue be- 
tween the parties, to induce the supposition that the 
eourt which rendered the judgment could have meant 
or intended to use the word ‘‘debts” synonymously 
with the word ** claims.” Funeral expenses and expenses 
of administration both have priority over “debts,” of 
whatsoever character or grade they may be, due from the 
deceased at the time of his death, 

The expenses of administration provided for by section 
207 embrace ‘* reasonable expenses incurred by the tem- 
porary administrator, executor or administrator in the 
collection, preservation and management of the estate, in- 
cluding reasonable attorney’s fees.” Section 208 provides 
‘that the expenses of administration have priority of all 
charges except funeral expenses; subject, however, to 
this explanation: that the expenses of administration as 
to a particular class of charges, and the property to be 
applied to the payment thereof, have priority over that 
and subsequent classes, but are postponed to prior classes.” 

Section 509 provides ** that the attorney fees which are 
allowable as part of the expenses of administration are 
those which were for services In a controversy or con- 
troversies between the estate and other persons, and in- 
cludes fees for advice or assistance in administering the 
estate. There may be a controversy without a suit.” 

Both the items, therefore, it will be seen, of Robin- 
son’s account which was objected to, and involve this 
contest, come strictly within the class of claims which 
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have priority over all debts against the estate existing at 
the time of the intestate’s death: they were expenses of 
administration as defined in sections 207, 2U8 and 20%, 
‘above quoted. 

It is not perceived upon what ground a preference 
was allowed to the claims of Williams as administrator 
by the judgment of the court over all other creditors of 
the estate of D. D. Davis; yet giving to the decree the full 
effect which its terms warrant, we are of opinion that no 
fair or proper construction of them can have the effect 
to give precedence in the payment of said judgment over 
the legitimate expenses of administration. 

Whilst the views that have been expressed dispose 
sufficiently of the questions presented to us for determina- 
tion, it may not be amiss to add that the district court 
which rendered the judgment in favor of Williams, ad- 
ministrator, did not by so doing conclude t'.e probate 
court from the exercise of its rightful powers in those 
matters which pertained to its own exclusive jurisdic- 
tion. It was competent for the district court to deter- 
mine, as it did do, upon the issues between the parties, that 
the plaintiff in that suit should recover the sums specified 
in the judgment, and to direct in a legal and appropriate 
manner its proper classification and payment in due 
course of administration, and in every way necessary 
justly to determine whatever issues might be essential 
to the ascertainment of what were the rights of the par- 
ties before the probate couyt; but it isconceived that when 
the district court should have thus determined such 
rights as those indicated and involved in said suit, that it 
then would have exhausted its power over the subject, 
and any decree it might make, whereby direction was 
sought to be given to the probate court in the mode of 
adjusting preferences or priorities as to debts of creditors 
who are not before said district court, and limitations as 
to exemptions and of homestead rights affecting persons 
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not before such court nor parties to such litigation, would 
not be binding upon parties thus to be affected, and 
would be an invasion, besides, of the prerogatives and 
jurisdiction of the probate court. 

So much, therefore, of the judgment relied on by the 
appellant as decreed a preference of the contestant’s claim 
over all other creditors of the estate of D. D. Davis, was 
ineffectual, in our opinion, to bind the probate court to its 
observance and recognition. 

We conclude upon the whole case that there is no 
error, and the judgment ought to be affirmed. 


- AFFIRMED. 
\Opinion delivered March 6, 1882.] 





JoHN G. BELL ET AL. V. S. SCHWARZ. 
(Case No. 455.) 


1. HOMESTEAD.— On the death of the wife her interest in the homestead 
descends and vests in her heirs, subject to administration and to the 
right of the husband to wind up the community affairs. This right 
of the husband must be limited chiefly to paying the community 
debts, and a purchaser from him does not acquire the interest of 
the children of the marriage when there were no debts of the com- 
munity to be paid. A sale to support the children will not be suffi- 
cient to pass title to their interest in the homestead. 


AppEAL from Austin. Tried below before the Hon. 
Livingston Lindsay. 

This was an action of trespass to try title, commenced 
June 26, 1871. The plaintiffs were John G. Bell, guard- 
ian of the minors Daniel and Theodore Cross, and Will- 
iam §S. Wright, guardian of the minor Mary Cross. 
These minors were the children of Lucy and Horace 
Cross, deceased. Lucy died in September, 1867, and 
Horace in December, 1869. 

VoL. LVI— 23 
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The land in dispute consisted of several lots in the 
town of Hempstead, and were the homestead of Lucy 
and Horace Cross. 

September 1, 1869, the father conveyed this property to 
appellee by deed with general warranty. He acquired no 
other homestead. This property was the community 
property of the husband and wife, and this suit was 
brought to recover the half interest inherited by the 
minors from their mother. 

March 29, 1872, a trial was had and judgment was ren- 
dered for defendant, which on appeal was reversed and 
the cause remanded. A report of the case will be found 
in 37 Tex., 572. 

In the progress of the cause the minor Mary inter- 
married with A. J. Fagan, who made himself a party 
plaintiff. It appears from the record that appellee knew 
of the condition of the property when he bought; that 
the price paid for it was $600; that it was worth $1,000 or 
$1,200 — though one witness testified that when it was 
sold times were hard, money very scarce; that it was 
doubtful whether the place would have sold for more than 
appellee paid for it, and that the rental value of the prop- 
erty was from $10 to $15 per month. There was no proof 
of community debts; but it appears that in the year 
1869 Horace Cross sold a stock of cattle for $500 or $600, 
and that the money was paid, part of it at the time of the 
sale, part afterwards. Among other defenses set up by 
appellee was this: that after his purchase of the land, he 
had at the request of Horace Cross paid certain tuition 
bills for the benefit of the minor Mary, and some accounts 
for clothing furnished, these amounting to $60 or $70; 
that he had at the request of Horace Cross paid two 
installments of the premium upon a life policy, which | 
Cross had takcn out upon his life for the benefit of the 
minors Daniel and Theodore; that the guardian of these 
minors had received the money ($2,500) upon that policy 
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after the death of their father; and that thus having been 
amply provided for by their father, they were estopped 
from claiming anything in this suit. Appellants objected 
to the proof of these facts when offered, but the objec- 
tion was overruled and appellants excepted. The trial 
was had March 16, 1874. Verdict and judgment for 
defendant. 


Hunt & Holland, for appellant. 
Ben T. Harris & Kleberg, for appellee. 


Detany, J. Com. App.— The assignments of error in 
this case relate to the admission of evidence over the 
objections of appellants, of the charge of the court, the 
refusal of charges asked by appellants, and the overrul- 
ing of the motion for a new trial. The property had 
been the homestead of the parents and of the appellants 
in this cause, and we are to consider: First, whether the 
surviving father had the legal right to convey to ap- 
pellee? Second, are the appellants estopped to deny his 
title ? 

It has long been settled in this state that the interests 
of the husband and wife in the community are equal — 
the husband having the right of control and disposition 
during the marriage, except in the case of the home- 
stead. Upon the death of the wife her interest passes by 
operation of law to her heirs, subject to administration 
and to the right of the husband ‘‘ to wind up the com- 
munity affairs.” Veramendi v. Hutchins, 48 Tex., 550, 
and authorites cited; Johnson v. Harrison, id., 257 
Pasch. Dig., 4642. 

These cases speak of the right of the husband to wind 
up the affairs of the community. This winding up must 
consist chiefly, if not entirely, in paying the community 
debts; for the statutes expressly provide that, after the 
payment of the community debts, one-half of the re- 
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mainder of the property shall pass to the heirs of the 
deceased. Their right to their part of the property is a 
legal right, just as complete as is the father’s right to his; 
just as complete, so far as he is concerned, as if they had 
derived their title from a stranger. Johnson v. Harrison, 
supra. 

If, then, aside from his right to wind up the commu- 
nity affairs, and aside from these statutory regulations 
which empower him to sell upon certain conditions — if, 
in addition to these, he has some further power to sell the 
land of his children, it must be simply because he is their 
father and natural guardian. Let us suppose a case like 
the one put by Justice Bell in Thompson v. Cragg (24 
Tex.), that Lucy Cross at the time of her marriage with 
Horace Cross had been a widow and the mother of a 
son, the child of a former marriage. This son would 
have inherited a part of this property. Could Horace 
Cross have conveyed the interest of this step-son to 
appellee?) We think not. All the authorities agree that 
he may sell for the purpose of paying community debts; 
but can he sell for any other purpose? In the case of 
Johnson v. Harrison, quoted above, the court presents 
the case thus: ‘* His” (the surviving husband’s) ‘* power 
to sell is dependent on the existence of some claim 
against the community, and whoever purchases from 
him must see to it that the facts exist which authorize 
the sale.” As there were no community debts, this seems 
to dispose of that part of the case. 

The court instructed the jury that if the father “sold 
the property for the purpose of making a suitable pro- 
vision for the children, and did so make provision for 
them, for an amount and to an extent beyond the value of 
one-half of said homestead, the plaintiffs in that case are 
not entitled to recover in this action.” Whatewer may 
be said of this charge as an abstract proposition, it was 
not applicable to the case made by the proof. There i: 
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nothing to show what induced the father to sell. It only 
appears that he sold the property for $600, and about the 
same time a stock of cattle for nearly the same amount. 
What he did with the money does not appear. His sons 
were under ten years of age, the daughter not yet six- 
teen; and it is certain that only a very small part of this 
fund was used for their benefit. The only provision 
made for the daughter did not exceed seventy dollars, 
paid for clothing and tailors’ bills. These expenses were 
incurred before the sale of the property. It was the 
father’s duty to support his child, and her estate was not 
liable for these debts. The expenditures for the minors 
Daniel and Theodore were small indeed. <A few articles 
of clothing furnished and the quarterly installments upon 
the premiums of a life policy —these are all that the 
record shows. 

In Thompson v. Cragg, 24 Tex., 597, the court say: 
‘*This court has never gone so far as to decide that the 
surviving father or mother could sell that portion of the 
community which vested in the heirs of the deceased 
partner for the support of the family; and to uphold sales 
upon such grounds would be to withdraw the most 
important rights from the control of those tribunals 
authorized by law to guard and protect them, and to com- 
mit them to the capricious inclinations of individuals.” 

Appellants objected to the proof of these facts when it 
was offered, and it should have been excluded. Thompson 
v. Cragg, supra. 

We do not think that the heirs “re estopped by any- 
thing that appears in the record ‘They r ceived nothing 
from their father’s estate. The proceedsof the life policy 
formed no part of his estate, and its receipt by the sons 
does not estop them in any way whatever. 

It is a general rule that infants and married women ars 
not estopped unless their conduct has becn intentional 
and fraudulent. Wright v. Doherty, 50 Tex., 41; Bige- 
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low on Estoppels, pp. 486-88; see also Yancy v. Batte, 48 
Tex., 59; The State v. Lewellyn, 25 Tex., 797. Our con- 
clusion is that the judgment should be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


{Opinion delivered March 7, 1882. 





E. S. Jemison v. JoHN SCARBOROUGH. 
(Case No. 883.) 


. ANSWER OF GARNISHEE, DEFECT IN.— Where the answer of a garni- 
shee, taken on commission, and made at a date subsequent to the 
service of the writ, fails to state his indebtedness, or what effects, 
etc., he had at the date of the service of the writ, such answer is 
defective. It is error on such answer to discharge the garnishee. 

. SAME — PRACTICE, IF ANSWER NOT EVASIVE.— But where the inter- 
rogatory, though using the terms of the statute, is misleading, and 
the court is satisfied that the answer, though defective, is not will- 
fully evasive, the answer, if excepted to, should be set aside and a 
new commission issued. 

. INTERROGATORY — REQUISITES OF — AS TO EFFECTS.— The interroga- 
tory should have required the garnishee to answer as to what 
effects of one party or the other he had in his possession at the time 
the writ was served; and what effects of such person, or either of 
them, he had in his possession at the time of his answer. 

GARNISHMENT, HOW CONSTRUED.—The act giving the remedy of 
garnishment is not liberally construed in favor of the party resort- 
ing to the remedy. 


APppEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 

Jemison recovered a judgment against the firm of 
Dobson & Clark for $642.40, to be made out of the firm 
property and the individual property of Dobson. On that 
judgment he sued out a writ of garnishment against 
appellee Scarborough, who resided in Trinity county, on 
the 12th day of February, 1875. A commission was 
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issued to the clerk of the district ccunt of Trinity county, 
requiring him to cause Scarborousi. to gc before him and 
answer under oath ‘* what he is :adebted to the said firm 
of Dobson & Clark, and Thomas Dobson individualiy; or 
what effects of the said Dobson & Clark and of said 
Thomas Dobson he has in his possession, and had on the 
22d day of February, 1875 (the time when the writ of 
garnishment was served); and what credits and effects 
there are of said Dobson & Clark and of said Thomas 
Dobson in the hands of any other person, and what per- 
son, to the best of his knowledge and belief.” The garni- 
shee appeared before the officers September 18, 1875, 
and answered as follows: ‘‘I do not owe Thomas Dobson 
anything; and I do not owe the firm of Dobson & Clark 
anything; and I have no effects of the said Dobson & 
Clark in my possession, or of Thomas Dobson individu- 
ally, and do not know who has.” 

Jemison made a motion against Scarborough for judg- 
ment, on the ground that the answer was evasive, insuf- 
ficient and not responsive to the commission. The court 
overruled the motion and rendered judgment discharging 
the garnishee on his answer. The appellant assigned as 
error the overruling of his motion for judgment. 


Willie & Cleveland, for appellant. 
No briefs for appellee on file. 


Warts, J. Com. App.— Having considered the question 
involved in this appeal, the conclusion reached by us is 
that the judgment of the court below should be reversed 
and the cause remanded. 

The statute provides that where the garnishee resides 
in a county other than that in which the proceeding is 
pending, that then a commission shall issue to the county 
of his residence for the purpose of taking his answers. 

Should the garnishee, when notified, fail to appear and 
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answer, then the officer to whom the commission was 
issued is required *o certify that fact; and thereupon the 
court is authorized to render judgment by default as in 
other cases of garnishment where there is no answer 
filed. 

This is not a case where the garnishee is in default for 
the want of an answer; but here the answer is defective, 
and, standing alone, would not authorize a judgment to 
be rendered discharging him; but until excepted to, it is 
such an answer as ought to preclude the rendition of a 
judgment by default against him. In such case the 
plaintiff ought to except to the answer; for then, if the 
same is insufficient, the garnishee would have the right 
to amend, so as to fully place his case before the court; 
or the court might of its own motion, in the exercise of 
a sound discretion, set aside the answer and award 
another commission. This discretion should, however, 
only be exercised in such cases where the court is satis- 
fied that there is no willful evasion for the purposes of 
delay or to defeat a liability. Im the answer before us 
there is no admission of indebtedness, nor of the posses- 
sion of effects; as far as it goes the answer is direct and 
categorical; the defect consists in not answering all the 
questions propounded in the commission. These ques- 
tions are not numbered consecutively, nor separately and 
distinctly propounded, and it is not improbable that one 
not skilled in legal procedure, under such circumstances, 
might fail to appreciate the necessity for making distinct 
and specific answers to each branch of the one interroga- 
tory. 

The interrogatory in this cause not answered was in its 
form misleading, in that it required the garnishee to 
answer as to what effects of Dobson & Clark and of 
Thomas Dobson he has in his possession, and had at the 
time the writ was served. It should have required him 
to answer as to what effects of Dobson & Clark or Thomas 
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Dobson (who was a member of said firm) he had in his 
possession at the time the writ was served’ upon him; 
and what effects of such persons, or either of them, he 
had in his possession at the time of his answer. 

Although the statute connects the verbs has and had 
by the conjunction ‘‘and,” the interrogatory, in order to 
not be misleading, should connect these words by the 
conjunction ‘* or.” 

This case is not similar to that of Freeman v. Miller, 
51 Tex., 443. 

It should be remembered that the garnishee is not in 
default. in the payment of his debt; his creditor is not 
making the demand. His liability is dependent upon his 
being indebted to, or having effects of, the defendant in 
the original suit. The process of garnishment is an in- 
quisitorial proceeding, given to ascertain these facts, so 
that the effects of the original defendant might be reached 
and subjected to the payment of his just debts. The act 
giving this remedy is not entitled to, nor has it ever re- 
ceived, a liberal construction in favor of the party resort- 
ing to the remedy. 

The judgment ought to be reversed and the cause 
remanded, 

REVERSED AND REMANDED. 


[Opinion delivered March 7, 1882. ] 





Mary L. Montrcomery v. J. E. CARLTON. 


(Case No. 1357.) 


' 1, PLeapina.— A plea in trespass to try title which sets up title as re- 
sulting from a parol gift of the land in controversy, which fails to 
allege that the alleged donee made valuable improvements on the 
land, is bad on demurrer. 

2. JURISDICTION.— The county court acquiring jurisdiction by service 
of citation on minor heirs in a proceeding for partition should 
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appoint a guardian ad litem (Laws of 1876, p. 120, secs. 102-3). But 
if this is not done, the judgment rendered in the cause is voidable 
only and cannot be subject to a collateral attack. 

3. PRACTICE —CHARGE OF COURT.— When the plaintiff has proved a 
prima facie legal title in himself, and the evidence of defendant 
does not establish title in him, it is proper for the court to instruct 
the jury to return a verdict for plaintiff, 


APPEAL from Colorado. Tried below before the Hon. 
Everett Lewis. 

Suit in trespass to try title and for damages for one hun- 
dred and ninety acres of land, part of the C. Dyer league, 
situated in Colorado county, brought by James E. Carlton 
against Mary: L. Montgomery, Jane 8. Montgomery, Mor- 
gian Montgomery, Ella Montgomery, B. F. 8. Mont- 
gomery, Jessie Montgomery, and William Montgomery, 
all minors except Mary L. Montgomery, who was the 
guardian of the persons and estates of the other defend- 
ants. Both parties claimed under a common source of 
title — Mrs. Frances Montgomery, deceased. 

The plaintiff Carlton claimed under a sale for partition 
of this and other property, inventoried as property of her 
estate, made under an order of the county court. 

The defendants claimed title under an alleged parol gift 
made by Mrs. Montgomery, and who was their grand- 
mother, to their deceased father, John G. Montgomery. 

They further attack the title of plaintiff Carlton on the 
ground that they were interested in the estate of Mrs. 
Montgomery, and that in the partition proceedings under 
which Carlton claimed, they being minors, were not rep- 
resented by guardian, either general or ad litem. 

It appears by bill of exceptions that on the trial below 
the defendants attempted to prove that Mrs. Montgomery 
gave the land in controversy to John G. Montgomery and 
placed him in possession of the same, and that he con- 
tinued to reside thereon from May 10, 1870, until his 
death in 1878; but that the court refused to admit this 
testimony. It does not appear that John G. Montgomery 
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made any improvements on the land, and none are 
alleged to have been made by him or the defendants. 
The testimony as contained in the statement of facts 
shows that John G. Montgomery was not placed in the 
exclusive possession of the land, but lived thereon, in 
joint possession of his mother, Mrs. Montgomery; and 
further, that before his death he disclaimed to own the 
land under the alleged gift, but rented it from the execu- 
tor of Mrs. Montgomery; also that by her will she gave 
to the defendants, and who were the minor children of 
John G. Montgomery, an equal share in her property — 
including this in controversy — with her other two sons, 
and that under the adininistration on this will the parti- 
tion was had under which plaintiff Carlton claims. The 
bill of exceptions shows that the defendants objected to 
the introduction in evidence of the judgment and pro- 
ceedings under which this partition was had, on the 
ground that they were minors and had no general guard- 
ian, and no guardian ad litem was appointed to represent 
them. The statement of facts, however, shows that all 
the minors were regularly served with notice of the par- 
tition proceedings. On the trial below judgment was 
rendered for the plaintiff Carlton, from which this appeal 
is taken. 


F’. Barnard, for appellant. 

I. The homestead of a family constituted no part of the 
estate subject to administration, and the order of the court 
ordering its partition and sale was void for want of juris- 
diction. Pasch. Dig., art. 5487; id., 6834; Kessler v. Draub, 
52 Tex., 58; Taylor v. Boulware, 17 Tex., 77. 

Il. The judgment of the county court of Colorado 
county, ordering the partition of the property in dispute, 
and its sale for partition, is void as to persons interested 
who were not represented by a guardian or guardian ad 
liiem. Pasch. Dig., art. 1558; Wright v. McNutt, 49 Tex., 
129, 4380. 
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Il. A judgment of a court as against minors who are 
not represented by a guardian or guardian ad litem is 
void as to such minors, and a sale made under said judg- 
ment of property belonging to said minors confers no title. 
Pasch. Dig., art. 1358; Wright v. McNutt, 49 Tex., 429, 
450, 

IV. The verbal gift of the property in dispute by Mrs. 
Frances Montgomery to her son, John G. Montgomery, 
for a homestead for himself and family, accompanied 
with the delivery to him of the possession, was sufficient 
to vest an equitable title in him and his children, and it 
was error to exclude the testimony offered to prove tle 
gift and delivery of the possession. Willis v. Mathews, 
46 Tex., 438; Murphy v. Steel, 43 Tex., 133; Hendricks v. 
Snediker, 30 Tex., 296. 


> vw 


Foard & Thompson, for appellee. 


BONNER, ASSOCIATE JUSTICE.— The two principal ques- 
tions in this case relate, first, to the validity of the alleged 
parol gift of the land in controversy from Mrs. Frances 
Montgomery to John G. Montgomery, the father of ap- 
pellants, and under which they claim; second, to the 
validity of the sale of the land under the proceedings for 
partition had in the county court under which appellee 
Carlton claims. 

I. As to the validity of the alleged parol gift. 

The rule adopted by this court is that a parol gift of 
land will be sustained and enforced, when clearly proven, 
and when possession has been taken and valuable im- 
provements made on the faith of it. Willis v. Mathews, 
46 Tex., 482; Murphy v. Steel, 42 Tex., 135; Browne on 
the Statute of Frauds, §§ 467, 491a. 

If it be conceded that the possession of John G. Mont- 
gomery given him by Mrs. Frances Montgomery jointly 
with herself was such possession as intended by these de- 
cisions, there was still wanting the other essential ingre- 
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dient of valuable improvements, require’. to make the 
parol gift binding. The answer setting up this gift was 
defective in not alleging such improvements, and the 
question would have been more appropriately raised by 
demurrer to the answer than by objection to the testi- 
mony. But in view of this defect in the pleadings, and 
that there was no offer to introduce evidence of such im- 
provements, we are of opinion that the court did not err 
in the exclusion of the testimony as shown by the bill of 
exceptions. 

II. As to the validity of the sale under the proceedings 
for partition. 

The county court had general jurisdiction over the sub- 
ject matter of the partition of the estate of Mrs. Frances 
Montgomery; and the personal service required by the 
statute on the minor heirs of John G. Montgomery, and 
who under the will of Mrs. Montgomery were distributees 
of her estate, gave the court jurisdiction over their per- 
sons. Under the statute, the court after having thus 
acquired jurisdiction should have appointed a guardian 
ad litem to represent the minors, they not having a gen- 
eral guardian. Laws 15th Leg. (1876), 120, secs. 102-3. 

The failure to do this, however, was but an irregularity, 
which, though it may have rendered the judgment of the 
county court voidable on a direct proceeding, did not ren- 
der it absolutely void, so that it could be impeached on a 
mere collateral attack like the present. Freeman on Judg- 
ments, § 151, citing Simmons v. McKay, 5 Bush (Ky.), 25. 

Ill. The court charged the jury that the plaintiff had 
made out his paper title to the land described in the peti- 
tion, and they should return a verdict for the plaintiff for 
the iand so described. 

This charge is assigned as error becauss upon the 
weight of evidence. 

It is the proper practice for the court to charge the ‘egal 
ect of the paper title offered in evidence, and when, as 
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in this case, the plaintiff proved such prima facie legal 
title, and the evidence of the defendant failed to prove 
title in themselves, then it is not a charge upon the weight 
of evidence for the court to instruct the jury to return a 
verdict for the plaintiff. 

There being no error in the judgment below, the same 
is affirmed. 

AFFIRMED. 
[Opinion delivered March 7, 1882.]} 





Tae GeorGcIA Home Ins. Co. v. J. JACOBS. 
(Case No. 654.) 


1. INSURANCE.— When the written portion of a policy of insurance de- 
scribes the policy insured in general terms, which would embrace 
articles which by the printed terms of the policy are denominated 
extra hazardous, and prohibited, the written portion ef the policy 
will govern, and the keeping of articles thus described as extra 
hazardous would not operate as a breach of the conditions of the 
policy. 

2. INSURANCE.— A policy of insurance described in writing the prop- 
erty insured as consisting of ‘‘family groceries, wines, liquors, 
tobacco and cigars,” and in the printed portion of the policy, and by 
the printed terms of the policy, fire-works were designated as spe- 
cially hazardeus. Held, 

(1) A constructien that would include fire-works in the property 
insured, and thus avoid the effect ef the printed condition, would 
ve unauthorized. 

(2) It is competent for the insurer te prescribe the terms on which 
the risk is assumed, when they are not violative of law and do not 
contravene public policy, and a violation of them releases the 
insurer from liability. 

3. WAIVER — INSURANCE.— Though by the terms of a policy of insur- 
ance the insurance company my have sixty days after proofs are 
made to determine the matter and pay the loss, still if before the 
expiration of that time an authorized agent of the company denies 
the justice of the claim, and announces that it will not be paid, 
suit may be at once brought to enforce payment of the policy. 
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APPEAL from Harris. Tried below before the Hon. 
James Masterson. 

Suit brought March 16, 1874. The following from the 
brief of appellee is adopted as a statement of the case: 

This is an action brought*by the appellee for the use of 
J. M. Tryon against the appellant, upon a fire insurance 
policy issued by appellant to appellee for $800, upon a 
stock of goods kept by appellee in his store in the city of 
Houston, and which were destroyed by fire during the 
existence of the policy. 

Defenses filed were general demurrer and special ex- 
ceptions, assigning following causes: 

First. No reason is given why the suit is brought for 
use of Tryon. 

Second. No bill of particulars of the articles alleged to 
have been destroyed by fire is given, nor the value of each 
article. 

Third. It is not alleged whether or not any of the 
goods insured were saved. 

Fourth. The origin of the fire is not alleged, nor was 
plaintiff to blame therefor. 

Fifth. That the amended petition contradicts the affi- 
davit of plaintiff as to the ownership of goods. 

Sixth. That Tryon is not named in proof of loss filed. 

Also a general denial, with statement of how plaintiff 
presented his proof of loss, and special answer charging 
forfeiture of the policy, because plaintiff represented his 
goods to have been of too great value; that the goods in- 
sured solely belonged to plaintiff and to no one else, 
whereas in fact they belonged to J. M. Tryon; that no 
proper proof of the loss sustained by plaintiff had ever 
been presented to defendant; that the fire was caused by 
plaintiff; that the goods lost by the fire did not exceed in 

value $200; denies that any agent of defendant ever 
waived the making of the proof of loss; that plaintiff 
lid not in twelve months after fire make proof of loss; 
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that Tryon has never made proof of loss; and that the 
fire was caused by the gross negligence of plaintiff. 

Verdict and judgment for appellee for $874.66, interest 
included. 


, 


Crank & Webb, for appellant. 


Chas. Stewart, for appellee. 


Warts, J. Com. App.— By the policy the company in- 
sured appellee’s stock, consisting of ‘‘ family groceries, 
wines, liquors, tobacco and cigars,” from the 19th day of 
April, 1873, to the 19th day of April, 1874, tothe amount 
of $800. In the fifth clause of the policy it is in effect 
stipulated that if appellee should store, vend or use any 
article or merchandise denominated extra hazardous or 
specially hazardous in the class of hazards printed on the 
back of the policy, except specially agreed to in writing 
upon the policy, then and from thenceforth, so long as 
the same be so appropriated, applied or used, the policy 
should cease and be of no force or effect. 

Amongst the articles enumerated and named in the class 
of those denominated ‘specially hazardous,” as printed 
on the back of the policy, is ‘‘fire-works.” It is claimed 
by appellant that appellee kept in his stock so insured, 
and against the contract of assurance, ‘‘ fire-works,” and 
that the verdict of the jury is in this particular against 
the evidence. 

There is no pretense that the appellant had agreed in 
writing or otherwise that appellee might store, use or 
vend ‘‘fire-works ” in his stock and in connection with his 
said business. 

Appellee testified upon the trial as follows: ‘I had 
fire-works in the store at the time of the fire, and had 
packed them up a week before the fire. I don’t know 
what the fire-works were worth. . . I don’t remem- 
ber that I told Steele, before or after the policy issued, 
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that I had fire-works in the store, but he knew that I had 
before kept fire-works at another store.” In an invoice 
of his stock appended to a bill of sale made by appellee 
to one J. M. Tryon, dated 12th day of April, 1872, the 
following item appears, viz.: ‘‘One lot fire-works, $92.” 
Two of appellant’s witnesses, to wit, Mr. and Mrs. 
Kilppur, testified that appellee had some fire-works in the 
store; the latter says the fire originated in the back part 
of the store, where appellee had put the fire-works the 
night before; that about one or two o’clock at night she 
Was aroused by an explosion down stairs in the store, and 
the fire was running up the walls of the house, and that 
she barely had time to escape with her two children from 
the rooms over the store where she lived. 

There is nothing in the record that in the slightest 
degree tends to contradict the testimony of appellee him- 
self and that of the two witnesses for appellant, to the 
fact that there were fire-works in the store at the time of 
the fire; and for the purposes of this appeal that fact 
must be considered as conclusively established. 

The question then arises, under the facts and circum- 
stances of this case, did the keeping of these fire-works 
by appellee avoid the policy or render it of no effect / 

It may be stated as a general rule, that where the writ- 
ten portion of the policy describes the property insured 
as of a certain class, as in this case ‘‘family groceries, 
wines, liquors, tobacco and cigars,” and that this class 
would embrace a class of articles which by the printed 
terms of the policy are termed extra hazardous or spe- 
cially hazardous, and are by these printed terms pro- 
hibited, that the written will overcome the printed 
portion of the policy, and then the keeping such articles 
would not operate as a breach of the conditions of the 
policy. 

Again, as a general rule it may be shown that it is 
usual to keep, as a part of the class insured, articles that 

VoL. LVI — 24 
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are Cenominated extra or specially hazardous in the 
printed conditions of the policy; and if it be shown that 
it is usual that such articles are kept as part of the stock 
insured, then it will be considered that the printed pro- 
hibitory clause is overcome by the written description of 
the class of property insured. Wood on Fire Insurance, 
p. 149, and authorities cited; May on Insurance, pp. 250, 
251, and authorities cited. 

There was no effort in this case to show that “ fire- 
works,” which are termed in the printed conditions of the 
policy as ‘‘specially hazardous,” are usually kept as part 
of a stock of family groceries, wines, liquors, tobacco and 
cigars. 

Fire-works are preparations of gunpowder, sulphur 
end other inflammable materials, used for making explo- 
‘ims in the air on occasions of public rejoicing, or for 
purposes of war; that is, such is the definition given by 
stendard lexicographers. In the absence of evidence 
upon that point, we could not say that ‘ fire-works” 
would come within the meaning of the terms ‘‘ family 
groceries, Wines, liquors, tobacco and cigars.” Nor does 
it appear to us that ‘‘fire-works” are compatible, and 
necessarily associated commercially, with family grocer- 
ies, wines, liquors, tobacco and cigars. <As ‘* fire-works ” 
are mentioned eo nomine in the list of specially hazard- 
ous articles which by the terms of the printed conditions 
upon the policy were prohibited, under the circumstances 
of this case, a construction of the policy that would put 
such articles in the class insured, and ‘in this way avoid 
the effect of the printed condition, would be unauthor- 
ized. That is, there is nothing in the facts of this case 
that would authorize us in holding that ‘ fire-works ” 
were included in the stock insured by appellants. 

As well said by Mr. Wood in his work on fire insur- 
ance, sec. 58, ‘‘It is competent for the insurer to prescribe 
the terms and conditions upon which he will assume the 
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risk, and as long as those conditions are not in violation 
of law or contrary to public policy, they are binding and 
obligatory upon the assured, and any violation thereof 
by him releases the insurer from liability, whether the 
loss resulted from such violation or not. Thus, the in- 
surer may decide what risks are hazardous, extra hazard- 
ous or specially hazardous, and what are not so; and if 
they are named and specified in the policy, and prohibited 
therein, a violation of the condition avoids the policy, 
even though in fact such articles or use are not haz- 
ardous.” 

The propositions of law announced in the above extract 
seem to be supported by the great weight of authority; 
in fact, we are not aware of any respectable authority to 
the contrary. And besides, they are in harmony with 
the general principles of law with respect to the capacity 
of persons to make such contracts as they deem proper. 

Mr. May, in his work on insurance, pp. 248 and 249, 
says: ‘‘It is obvious that an insurance upon one class 
ought not, and in point of law it does not, cover property 
in goods in another; and the policy may be, and fre- 
quently is, so drawn, that if, under a policy insuring 
specially one class, articles, or modes of use or practices, 
embraced in another according to the arbitrary classifica- 
tion of the insurers, are introduced, kept, stored or per- 
mitted, the policy becomes void; as when the _ policy 
expressly provides that any particular class or classes of 
articles shall not be kept, nor any particular practice or 


mode of use adopted or carried on, unless specially pro- 
xvid 9 


> £& . 
vided Tor. 


Appellee, to avoid the effect of keeping the fire-works 
in violation of the terms of the policy, claims that Steele, 
the local agent of appellant, knew that fire-works were 
kept by appellee. The only evidence tending to establish 
this was that of the appellee, and was that Steele knew 
that appellee had at some previous time kept fire-works 








372 Gerorara H. Ins. Co. v. Jacoss. [Galveston Term, 








Opinion of the court. 





at another store. This would not be sufficient to show 
that at the time of taking insurance on the stock the 
agent knew that fire-works were kept and to be kept by 
appellee, and nothing short of that would work a waiver 
of the condition prohibiting the keeping of fire-works, 
except the agreement mentioned in the policy. Peoria 
Marine Fire Ins. Co. v. Hall, 12 Mich., 202. 

Passing upon the case as made by the pleadings and 
evidence, we conclude that the evidence, without any 
conflict whatever, shows that the appellee did, without 
the consent of the company, and in violation of the con- 
tract of assurance, keep ‘‘ fire-works,” and that the policy 
was thereby rendered ineffectual; it therefore follows that 
the verdict of the jury was against the evidence, and 
this will require a reversal of the judgment. 

The general and special exceptions of appellant to the 
original and amended petition of appellee were correctly 
overruled. It clearly appears that Steele, the agent who 
effected the insurance for the company, had authority to 
do so, and also to countersign and deliver policies; and 
that he was fully informed, at and before the time the 
insurance was effected, particularly of the interest of J. 
M. Tryon in respect to the stock insured. It is made to 
appear by appellee’s petition, that in truth that which 
appears to be an absolute bill of sale to Tryon of the stock 
was intended as a mortgage to secure him in a bona fide 
indebtedness, and that Steele was fully informed of the 
facts at the time the contract of insurance was made; in 
short, the loss, by the terms of the policy, is made pay- 
able to Tryon. 

It is claimed that this suit was prematurely brought, 
for by the terms of the policy the company had sixty days 
after the proofs were made to determine the matter and 
pay the loss. While such is the stipulations of the policy, 
it appears that the state agent had denied the justice of 
the claim and informed appellee that it would not be paid. 





1882. ] Van ALSTYNE Vv. H. & T. C. R’y Co. 





Syllabus. 





This state agent was also the adjuster of this loss, and by 
denying the justice of the claim sought to compromise the 
sum at about one-half of the amount. It would seem 
that after this denial of the justice of the claim by the 
state agent and adjuster, that appellee might well treat 
these acts and declarations of such agent and adjuster as 
the acts and declarations of the company, and proceed at 
once with the suit. 

As to whether there had been a waiver of the time in 
which proofs of the loss were required by the policy de- 
pended upon the evidence as to the authority of the 
agent and the acts that is claimed constituted the waiver. 
This being a mixed question of law and fact should be 
submitted to the jury upon appropriate instructions. The 
burden is upon the insured to establish the waiver and 
the authority of the agent in this particular. 

We conclude that the judgment ought to be reversed 
and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered March 13, 1882.] 





M. Van AtstyxeE v. H. & T. C. R’y Co. 
(Case No. 1344.) 


1. RaAmLwWay stock.— On the purchase of a railway company and its 
franchises under execution, the purchasers by circular letter offered 
to the old stockholders the privilege of participating on equal terms 
in the purchase, on payment of ten per cent. cash on their full paid- 
up stock within a specified time. Subsequently an act of the legis- 
lature released the road from forfeiture, on condition that the 
company should restore the original stockholders who had paid 
for stock to all the rights they were divested of by sale; provided, 
that if said stockholders failed to pay ten per cent. on the amount of 
their stock within a time specified in the act they should forfeit all 
rights under it. A stockholder paid in the ten per cent. on the 
amount of original stock which had been owned by him, but after 
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the expiration of the time limited for its payment by the circular 
letter and the legislative act. Watered stock, under a general res- 
olution of the company, was issued to him, eight shares of watered 
stock for one of old stock actually paid up, but he received no 
additional new stock to cover the ten per cent. paid under circular 
letter and legislative requirement. Ina suit to compel the issuance 
of stock to cover the ten per cent. paid, held, 

That having paid up the ten per cent. after the time limited by 
the circular letter and legislative enactment, and received new 
stock in lieu of his original stock, he was not entitled to recover. 

2. Fact CASE.— See statement of case and opinion for more full expla- 
nation of case. 

8. CHARGE OF COURT — PRACTICE.— The law again announced that a 
judgment in a civil cause will not be reversed for a mere failure on 
the part of the court below to cover in the charge every phase of 
the case, when attention is not called to the omission by a charge 


asked or otherwise. 


APPEAL from Harris. Tried below before the Hon. 
James Masterson. 

The following outline of the voluminous record in this 
case will serve to explain the questions decided in the 
opinion: 

On April 2, 1861, the Houston & Texas Central Railway 
Co. was sold under execution and bid in by Hutchins 
and Paige, who on the next day issued a circular letter 
offering to the old stockholders the privilege of participat- 
ing on equal terms in the purchase, on the payment in 
cash within six months of ten per cent. on their full paid 
stock. By their circular letter of September 9, 1861, the 
time for this payment was extended until April 3, 1862. 

Subsequently (but the precise time does not appear) 
certain articles of agreement were prepared for the basis 
of the organization of a “iew company under the old 
charter by Hutchins, Paige and such other of the stock- 
holders as had made payment of this ten per cent. 
under the proposition of Hutchins and Paige. By the 
fourth article of this agreement, it was provided that the 
capital stock should be divided into shares of $100 each, and 
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that certificates should be issued for the same for the 
amount of stock held in the old company and the addi- 
tional ten per cent. paid. There was evidence tending to 
show that the original agreement was signed by at least 
some of the parties interested, and that it was the basis 
of the organization of the new company, but the book of 
the company containing the article of agreement does not 
show that it was signed.” At that time, it would seem 
from the record, W. A. Van Alstyne, now deceased, and 
whose executrix brings this suit, had not paid in the ten 
per cent. on his old stock. 

January 10, 1862, the legislature passed an act ‘‘ For 
the relief of railroad companies.” It released them from 
forfeiture of their charters or lands for not extending or 
completing their roads in accordance with existing laws, 
giving them until two years after the close of the war for 
such extensions, and granting them sixteen sections of 
land to the mile if so extended, but declaring: 

‘*The president and directors of the Houston & Texas 
Central Railroad Company shall, before the provisions of 
this act shall extend to the benefit of said company, pass a 
resolution restoring the original bona fide stockholders of 
said company — those who have paid for stock — to all the 
rights, privileges and immunities to which they were en- 
titled previous to, and of which they were divested by, 
the sale of said road to W. J. Hutchins and others; and 
shall forward to the governor of the state a copy of said 
resolution, signed by the president and countersigned by 
the secretary or treasurer, under the seal of said com- 
pany; and said company shall not have the power to 
repeal said resolution so as to defeat the object of this 
act: provided, that if the said original bona fide stock- 
holders should fail to pay into the treasury*of said com- 
pany ten per cent. upon their said stock on or before the 
expiration of the extension of time provided in this act 
for railroad companies to fulfil their charter obligations to 
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the state, then and in that case said stockholders shall 
forfeit all their rights, privileges and property interests 
as stockholders in said road.” 

‘**An act for the relief of companies incorporated for 
purposes of internal improvement, by allowing them 
further time for performance, on account of the pending 
war,” passed ¥sLruary 13, 1862, providing that the time 
of the continuance of the war.should not be computed 
against any internal improvement company in reckoning 
the period allowed them in their charters by any law, 
general or special, for the completion of any work con- 
tracted by them to do. 

Ch. 2. Re enacts same requirement as in the preceding 
act, precisely, with respect to the Houston & Texas Cen- 
tral Railroad Company. 

Ch. 3. The president and directors of any railroad in 
this state shall not have the power to sell out stockhold- 
ers in said company by virtue of any law now in force 
until the expiration of the time of extension provided in 
this act for the fulfillment of its charter of obligations to 
the state. 225-7, Civil Code, arts. 4965-7. 

These acts were accepted by the president and directors 
of the H. & T. C. R. Co., called meeting, November 25, 
[s62. 

It will be observed that these legislative acts do not 
authorize additional shares of stock to be issued for the 
ten per cent. on the old stock required thereby to be paid in. 

There was testimony tending to show that by the sub- 
sequent understanding and acts of the stockholders, the 
proposition to issue certificates of stock for the ten per 
cent. to be paid in was abandoned, whether by virtue of 
the legislative acts or not is not expressly stated. 

The number of shares of old stock owned by Van 
Alstyne is alleged in the petition to have been seven 
hundred of $100 each, though the testimony does not 
show that he owned so many. 
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It is further alleged that on May 1, 1866, he paid into 
the company $3,500, and on May 1, 1867, he paid an 
additional $3,500, aggregating $7,000, as his ten per 
centum on his stock. The entries on the books of the 
company show such payments by him, in mortgage debts 
transferred to the company, on May 31, 1866 and 1867, 
respectively, 

The stock owned by Van Alstyne was represented and 
voted, through proxy, by plaintiff below, Mrs. Van 
Alstyne, as executrix of her deceased husband, W. A. 
Van Alstyne, at several of the stockholders’ meetings, as 
shown by the record. 

The original certificates of stock were, by resolution of 
the company, substituted by new or watered certificates 
of stock, as they were called, of $100 each, on the basis 
of eight new certificates of stock for one of old, and the 
new stock thus received by Mrs. Van Alstyne was rep- 
resented and voted by her through proxy, until she finally 
disposed of it in 1877 to Charles Morgan —a contract 
having been made for the purchase by him of a majority 
or controlling interest in the whole stock of the company. 
At the time of this sale the secretary made out, under 
the direction of the company, a list of the shares and 
owners thereof of the full and entire stock of the com- 
pany, Whether issued in the form of increased stock, or 
as outstanding on old certificates, amounting to seventy- 
seven thousand two hundred and thirteen shares. He 
also reported seventy to ninety shares of old stock, the 
ownership of which was in dispute, eleven of which were 
claimed by Mrs. Van Alstyne. This list seems to have 
included all the stock issued to or claimed by her at that 
time. The testimony of E. W. Cave shows that Mrs. 
Van Alstyne admitted to him that she had transferred 
all her interest in the stock te Morgan; but she denied 
this. 

Mrs. Van Alstyne now claims, and this is the subject 
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matter of this suit, that she is entitled to seventy shares 
of original stock, by reason of the payment of the $7,000, 
ten per cent. on old stock, or five hundred and sixty 
shares of new stock at eight for one, and prays judg- 
ment for the’ same or in the alternative for the value 
thereof, alleged to be the sum of $56,000. 

The defendant, amongst other things, pleaded general 
denial. 3. That the stock sued for had been disowned 
and denied all recognition and right whatever in said 
company throughout its entire existence, and other and 
different stock throughout the entire existence of the 
company has been admitted to, and has possessed and 
exercised the entire and exclusive rights, powers and 
privileges of all the stock in this company, in every form 
of right, duty, possession, power and management of 
which corporate stock is susceptible, wholly adverse to 
the existence of and to all rights by or under the pre- 
ferred stock sued for; and that plaintiff's cause of action 
accrued more than two years before institution of suit, 
and is barred by limitation. 

4, Same facts and limitation of four years. 

5. Facts stated as to ownership and exercise of rights 
in other stock of the company by plaintiff and her tes- 
tator, showing complete non-claim and laches as to the 
stock sued for, for a period of thirteen years. 

8. That the increase of eight for one was exclusive of 
the stock claimed and sued for, and intended and accepted 
by the stockholders as in full of all rights of stock in the 
company, and was in excess of all rights to stock to 
which the stockholders could be lawfully or equitably en- 
titled, on account of the value of the property repre- 
sented by the stock, the value of such increased stock not 
at that time, nor at any time until subsequent effects of 
sale to Morgan, being twenty-five cents on the dollar; 
wherefore plaintiff could not sue for additional stock in 
said company. 
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On the trial below, under the charge of the court, the 
jury returned a verdict for the defendant upon a special 
finding as follows: ** We, the jury, find for the defendant 
on the ground of plaintiff having received satisfaction in 
the issue of stock, called mutual stock, eight for one.” 
Upon the judgment rendered on this verdict this appeal 
is taken. 


BE. P. Turner, for appellant. 

I. The court erred in not construing in his charge the 
resolutions of July 6, 1874, and May 3, 1875, in relation 
to the action of defendant company in authorizing an in- 
crease and exchange of its certificates of stock. This 
was documentary evidence, and its legal effect should 
not have been left to the jury to construe. The resolu- 
tions should have been construed by the court. 

Il. There was no proof of exchange of plaintiff's stock, 
or that she ever availed herself of the resolutions of the 
company, and hence the portion of the charge excepted 
to was not applicable to the facts as the same appear of 
re cord. 

Ill. There is no evidence of any intention on part 
of appellant and defendant that by the passage of such 
resolutions, and exchanging certificates on basis of eight 
for one, the claim of appellant for the ten per cent. stock 
sued for herein should be discharged and satisfied. 


Baker & Botts, Waul & Walker and Ballinger & Mott, 
for appellee. 


30NNER, AssocIATE Justice.— The verdict of the jury 
in this case, having been based unon a special finding, dis- 
penses with the consideration of several points raised in 
the voluminous record. 

Assigned errors numbers 1, ¥ 38, 4 and 12 are preter- 
mitted in the brief of appellant. Numbers 7, 8, 9, 10 
and 11 may be ap) vopriately grouped with number 5, as 


) 
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the determination of the latter will decide the others. 
We therefore find it necessary to consider only numbers 
5 and 6, 

Following the order in appellant’s brief we will first 
dispose of number 6, which is, that **The court erred in 
not construing in his charge the resolutions of July 6, 
1874, and May 3, 1875, in relation to the action of the de- 
fendant company in authorizing an increase and exchange 
of its certificates of stock. This was documentary evi- 
dence, and its legal effect should not have been left to 
the determination of the jury. They should have been 
construed by the court.” 

It is a sufficient answer to this to say that, under the 
repeated decisions of this court, a judgment in a civil 
case will not, as a general rule, be reversed for a mere 
failure on the part of the court below to cover in the 
charge every phase of the case, when attention is not 
called to the omission by charges asked or otherwise. No 
charge was asked in this case. 

The fifth assigned error is that: ‘‘The court erred in 
the following portion of its charge, viz.: Unless under 
the proof and the law given you in charge you find that 
plaintiff, as such executrix, has secured payment and 
satisfaction for the ten per cent. paid in by taking and 
receiving as payment and satisfaction stock called 
‘watered stock’—v. e., eight shares of new for one 
share of old, authorized under resolution of the stock- 
holders’ meetings of defendant company; but the proof 
on this subject must satisfy you that the ten per cent. 
stock was intended by plaintiff and defendant company 
to be included in the issuance of said (eight) for one 
(watered stock); if such was the intention of those en- 
titled therete and the defendant company, then you 
should so find, and in that case find for defendant, and 
state that you so find by your verdict.” 

The preceding part of that paragraph of the charge, of 
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which the above is the conclusion, instructs the jury in 
effect that if the deceased, W. A. Van Alstyne, paid in 
the ten per cent. on his original amount of stock, as con- 
templated by the circular letter of Hutchins and Paige, 
and if such payment was accepted by the new company 
in compliance with its resolutions on the subject, that 
this entitled him to stock at par for the amount of this 
ten per cent. (being the amount of stock claimed in this 
suit); and that if the company refused upon demand to 
issue the same, it was liable in damages for the value 
thereof with interest, unless, etc., as set out in the above 
assignment. 

The verdict of the jury was based upon this part of 
the charge, they having found for the defendant on the 
ground that plaintiff had received satisfaction in the 
issue of stock called watered stock eight for one. 

The objections to the charge are that ‘*The law as 
given was not applicable to the facts of the case. There 
was no proof of any exchange of the plaintiff's stock.” 

The material question in the case then is, was there 
evidence to support the finding of the jury? If so, then 
on the facts and under the charge the verdict should be 
affirmed. 

At a stockholders’ meeting May 30, 1871, the following 
resolution was passed: 

Resolved, That the capital stock of the company is 
hereby declared to be only such as has heretofore been 
subscribed for on the books of the old company and paid 
for, and on which the additional installment of ten per 
cent. has been paid on the books of this company, and 
the stock subscribed for and issued to Wm. E. Dodge; 
and that such only is entitled to be registered on the 
books of the company, and new certificates therefor to 
be issued to such persons as have become owners thereof. 

By unanimous resolutions of stockholders’ meeting 
passed July 6, 1874, and which were substituted by unan- 
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imous resolutions passed May 19, 1875, it was ordered 
that the capital stock of the company be increased to 
$10,000,000, and the executive officers were authorized 
and directed to ‘‘issue and deliver to the stockholders, or 
their assigns, certificates for eight shares of the capital 
stock of the company for, in lieu and instead of every 
one share by them respectively held prior to the adoption 
of the aforesaid proceedings of July 6, 1874,” etc. 

Previously thereto the Van Alstyne stock had been 
represented and voted in the meeting of the stockholders 
by shares varying in number, but which seem not to have 
exceeded six hundred and ninety-eight at any one time. 

On May 6, 1872, in pursuance of a previous resolution 
of the company, the secretary in his report of a correct 
list of the stockholders gave total number of shares at 
six thousand one hundred and forty-two and that of Van 
Alstyne at four hundred and ninety-six. 

Subsequently, July 13, 1872, at a stockholders’ meeting 
it was resolved that the secretary should spread on the 
minutes two classifications of the stock of the company. 

1. All stock issued prior to April 2, 1861, and all since 
on subscription of present holder, or upon transfer ac- 
companied by surrender of the original certificate, or 
affidavit of its loss. 

2. To embrace all other issues of stock. 

July 31, 1872, stockholders’ meeting. Present in per- 
son or by proxy. W. A. Van Alstyne, four hundred and 
ninety-six shares. 

Secretary reported classification of stock, seven thou- 
' sand one hundred and thirteen shares, Van Alstyne, W. 
A., four hundred and seventeen and one-half first class, 
two hundred and forty-five and one-half second class; 
six hundred and sixty-five shares. 

There was testimony that some of the stock claimed by 
the estate of Van Alstyne was in dispute. 

At a stockholders’ meeting held May 3, 1876, after the 
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resolution of May 19, 1875, to increase the stock eight io 
one, the estate of Van Alstyne represented four thousanJ 
nine hundred and forty-four shares of stock, showin. 
that new stock had under this resolution been received 
by the estate. 

It appears from the record that no stockholder has ever 
received any of this new stock for the amount of the ten 
per cent. paid in on the old stock, and Mrs. Van Alstyne 
does not ‘appear to have claimed it at the time she re 
ceived her new stock on the above basis. 


A. 5. Richardson, who had been secretary of the com- 
pany since 1867, and who was the keeper of its stock- 
books, records and papers, testified that he knew of no 
claim ever made for this so-called ten per cent. stock 
until application for this in the present suit. No ten per 
cent. stock is shown on the books in any manner, shape 


or form. It has never been on the books of the com- 
pany. From the time he became connected with the 
company the stock that was recognized by the company 
as controlling and operating the road during all the time 
of his connection with it was the stock described in the 
resolution of May, 1871, and upon which the ten per 
cent. was paid, together with such subsequent stock as 
was sold to Wm. FE. Dodge. In all the proceedings read 
from the minutes and records this ten per cent. stock is 
never referred to in any manner or form. 

There is also testimony tending to prove that Mrs. Van 
Alstyne stated that she had transferred all her interest in 
the company to Charles Morgan. 

Under the charge of the court to the jury, that the tes- 
timony must satisfy them that the ten per. cent. stock 
was intended by plaintiff and defendant company to be 
included in the issuance of said eight for one watered 
stock, and that if such was the intention, then they 
should find for the defendant and so state in their verdict, 
we are of opinion that the testimony was suiiicient to 
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sustain the verdict that the plaintiff had ‘‘ received sat- 
‘sfaction in the issue of stock called watered stock eight 
for one.” 

To our minds, the verdict and judgment for the defend- 
ant could have been satisfactorily, if not conclusively, 
based upon the acts of the legislature, which did not 
authorize the issuance of stock for the ten per cent. paid 
in, as well as upon the issue found by the jury, as it 
does not appear that Van Alstyne paid in his ten per cent. 
until long after the passage of the acts, and not until 
after the time had expired to pay it in under the circular 
letters of Hutchins and Paige. 

There being no apparent error in the judgment below, 
and as it seems from the record that the defendant would 
have been fully entitled to the judgment upon another 
issue, the same is affirmed. 

AFFIRMED. 

[Opinion delivered March 21, 1882. ] 





FRANK M. SPENCER Vv. GALVESTON COUNTY. 
(Case No. 1415.) 


1, ATTORNEY.— The fact that a district attorney for the district com- 
posed of the counties of Galveston and Harris was recognized by 
the district court as having a right to prosecute a suit for Galveston 
county, cannot estop the county, in a subsequent suit brought by 
him to recover commissions claimed in the former suit, from deny- 
ing his authority to represent it, there being no such issue between 
the parties to the former suit. 

2, DISTRICT ATTORNEY.— Before the adoption of the Revised Statutes, 
while county attorneys were required to perform certain duties 
which might be performed by district attorneys, there was no law 
expressly requiring district attorneys to perform the duties imposed 
upon county attorneys. 

3. STATUTE CONSTRUED.— Under the act of August 21, 1876, and the 
laws in force prior thereto, it was not the duty of a district attorney 
to institute suit upon a defaulting county treasurer's bond. 
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4. DISTRICT ATTORNEY.—A district attorney who prosecutes a civil 
suit for a county when not required so to do by law can recover no 
compensation for his services in the absence of a corcect with the 
county, 


AppEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 

Suit by Spencer against Galveston county to recover 
the sum of $2,650, claimed as fees and commissions fixed 
by law and alleged to be due to him for official services as 
district attorney and ex-officio county attorney, for the 
prosecution on behalf of Galveston county of certain 
suits instituted by the latter upon the official bonds of 
Selim Rinker, deceased, late treasurer of said county, for 
alleged defalcation, and which suits were terminated by 
compromise made between the parties thereto, whereby 
the defendants therein paid to the county the sum of 
$26,500 in discharge of the Rinker bonds and in settle- 
ment of the suits. 

Appellant excepted to the following charge: ‘‘ Having 
his name entered as one of the attorneys for the county, 
declarations of readiness and willingness to render serv- 
ice, or prosecute, or assist in prosecuting such suits made 
in open court, and to attorneys specially employed in such 
suits, are not such attempts to render service as would 
entitle the district attorney to recover in this suit.” 

He also excepted to the refusal of the court to give the 
following charge: ‘‘If the jury believe from the evidence 
that F. M. Spencer — the plaintiff here — offered to pros- 
ecute the causes Nos. 9421, 9425, 9426 and 9443 in con- 
nection with other counsel, and was ready and willing to 
do so, and was prevented by the plaintiff therein, the mere 
fact that there were other counsel engaged in the causes at 
the instance of the county commissioners’ court, who did 
prosecute the causes whilst said Spencer was connected 
by his official relation to the causes and refused to co- 
operate with him, would not deprive Spencer of the right 

VoL, LVI —25 
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to ten per cent. commissions upon the amount so realized 
by a compromise of said causes made by the commis- 
sioners’ court, and by which compromise it was agreed 
a judgment for Galveston county should be entered, 
although the money was paid without the actual entry of 
the judgment.” 

It was proved that on the 12th, 14th, 20th and 27th of 
November, 1877, Galveston county instituted in the dis- 
trict court of said county suits numbered respectively on 
the docket of said court 9421, 9425, 9426 and 9443, 
against Geo. F. Schneider, as administrator of estate of 
Selim Rinker, then deceased, and his sureties on official 
bonds of said Rinker, who, previous to and at the time 
of his death, was holding the office of treasurer for Gal- 
veston county, for an alleged breach of his bonds in fail- 
ing to account for and pay over to Galveston county the 
amount of money therein alleged to have been collected 
and received by him for the use and benefit of that 
county, and which, as alleged, he had failed to account 
for and pay over. By means of those suits the county of 
Galveston sought to recover against Rinker, deceased, 
and his sureties on his official bonds, the sum of $27,340 
in case No. 9421; the sum of $38,745 in case No. 9426; the 
sum of $27,852 in case No. 9425; the sum of $23,183 in 
No. 9443. Frank M. Spencer was, and had been con- 
tinuously since the 12th day of January, 1873, district 
attorney of the criminal district court for the district 
_ composed of Galveston county and Harris county, Texas, 
having his permanent residence, at all times since his in- 
duction to office, in Galveston county, Texas. On the 
11th day of January, 1878, while the suits were pending, 
Spencer made application by written motion to the dis- 
trict court of Galveston county, claiming therein that by 
virtue of his office and residence he was entitled to be ac- 
mitted to prosecute the suits in his official capacity on 
behalf of Galveston county, and asked that he be permit- 
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ted to prosecute. This motion was resisted by Messrs. 
Finlay and Street, by whom the suits were brought, 
under employment of the commissioners’ court of Gal- 
veston county, and it was also resisted by counsel for 
Rinker’s bondsmen, who had filed, among other defenses, 
a plea to the jurisdiction, because it did not appear that 
the suits were prosecuted by the county attorney or 
any officer having by law such authority. The court, on 
hearing the motion, made its order in each of the cases, 
granting the same; to which ruling of the court plaintiff 
and defendants excepted, and the name of Spencer was 
accordingly entered as one of the counsel for the plaintiff. 
On the 12th of April, 1879, the administrator of Rinker 
and sureties on his bonds, by petition addressed to the 
commissioners’ court, made to them a proposition of 
compromise, in full settlement of their liability on the 
bonds on which suits were brought and as an adjustment 
thereof, to have rendered against them in the district 
court (all cases pending being consolidated) a judgment 
in favor of the county of Galveston for the sum of 
$26,500, to be paid as follows: 39,579 in cash, and $16,981 
in county scrip at par. This proposition was accepted by 
resolution of the county commissioners’ court on the 14th 
day of April, 1879, ‘‘agreeing to the same in manner as 
made in full settlement of the matters in controversy.” 

Spencer had nothing to do with the compromise, and 
seems not to have been consulted or recognized as coun- 
sel in the casé by Street and Finlay, who conducted it. 
Verdict and judgment for the county. 


Willie & Cleveland, for appellant. 

I. It being the official prerogative of the appellant to 
prosecute and defend all actions in behalf of Galveston 
county, and having in his official capacity applied to the 
court to be so admitted to the prosecution of the ‘‘ Rinker 
bond cases,” and the court having granted the applieation 
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‘as made, the appellant thereby became counsel therein in 


connection with other counsel specially employed by the 
county, and having thus assumed the duties devolving 
upon, him, and being ready and willing and offering to 
perform them, if the county chose to compromise the 
suits, he was not thereby deprived of his right to compen- 
sation, but is at least entitled to ten per cent. upon the 
amount realized by the county in the compromise of the 
said ‘* Rinker bond suits.” Gen. Laws of Texas, act of 
July 23, 1870, sec. 7, p. 38; R. S., art. 241; Const. of 1875, 
art. V, secs. 1, 21; R. 8., ch. 1; p. 43, ch. 2; Gen. Laws of 
Texas of 1876, p. 85, act to regulate and define the duties 
of county attorneys, sec. 1; also p. 86, sec. 7; p. 88, sec. 
19; p. 286, sec. 7; Cunningham v. Hill, 25 Tex., 27; Myers 
v. Crockett, 14 Tex., 258; Allcorn v. Butler, 9 Tex., 56; 
Black. Com., vol. 1, book 2, p. 36; Adams v. Justices of 
Dougherty Co., 21 Ga., 206; Mayfield v. Moore, 53 IIL; 
State v. Dunning, 67 Ind., 148; 20 Ind., 1; 15 La., 239; 28 
Cal., 21; 30 Barb., 193; Comstock v. Grand Rapids, 40 
Mich., 397, cited in U. 8. Dig., vol. 10 (N. 8.), 575; Brodie 
v. Watkins, 33 Ark., 545, cited in U. S. Dig. for 1880, 
p. 63. 

II. The appellant being entitled to all the emoluments 
of the office to which he was chosen, could not be deprived 
of them by the acts of the commissioners’ court in em- 
ploying other counsel to undertake the prosecution of the 
‘* Rinker bond cases,” which by law devolved on him, and 
which he was willing and ready and offered to prosecute, 
and which were being prosecuted by such other counsel 
by their procurement and assent; nor could he be deprived 
of emolument by the act of the county commissioners in 
compromising the said cases, thereby preventing further 
prosecution thereof; nor could he be deprived of ten per 
cent. commissions allowed by law on the amount real- 
ized, by the omission of the parties to the compromise to 
have a judgment for $26,500 in favor of the county form- 
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ally entered —as was agreed should be done,— but who, 
instead thereof, consummated the intention and pur- 
pose of the compromise by immediate payment of the 
amount, and dismissal of the cases then pending, and the 
abandonment of appeal in the other cases theretofore 
tried. Same as before cited; also Smith v. Lipscomb, 13 
Tex., 532; Weeks on Attorneys at Law, sec. 334, p. 553; 
sec. 341, p. 570; sec. 341, pp. 577-8; sec. 562, p. 600; sec. 
366, pp. 603-4; Bishop on Contracts, sec. 695. 

III. It being the official duty and right of the appellant 
to prosecute the cases in behalf of the county, the refusal 
or neglect upon the part of the counsel specially employed 
by the county, acting in accordance with instructions 
from the county commissioners to confer with the county 
attorney in respect to their prosecution, would be such 
hindrance and prevention of the county attorney, who 
offered and was willing and ready to discharge whatever 
duty was devolved on him as an officer, as would amount 
to a waiver of performance; and his offer to perform 
would in such event be equivalent to performance, if 
performance were a condition precedent to his right of 
recovery. Bishop on Contracts, sec. 695. 


Mason & Davidson, for appellee. 


Sraytron, AssocrATE JusTiceE.— If the appellant was by 
virtue of his office as district attorney of the district com- 
posed of the counties of Galveston and Harris, entitied to 
perform the duties pertaining to a county attorney, he be- 
ing a resident of the county of Galveston, and ready and 
willing to prosecute the suits against Rinker and his sure- 
ties, under the facts of the case, the county could not 
avoid the payment of the sum which he claims. The 
county commissioners’ court in such case would not have 
the power to practically remove from office a person duly 
elected thereto in the manner prescribed by law, whose 
duties are defined and whose rights are fixed by the law 
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of the land; nor would it have the power to deprive him 
of the emoluments which pertain to the office. 

The right of the appellant, however, depends upon 
whether or not it pertained to the duties of his office to 
prosecute against Rinker and his sureties the suits upon 
which the claim in this cause is based; and this inquiry 
it devolves upon us, lying as it does at the very foundation 
of the claim, to make. The fact that the court below 
recognized his right pending those suits to prosecute the 
suits as district attorney, cannot be held as an adjudica- 
tion of that question; for there was no suit then pending 
in which that was one of the questions in issue between 
the parties to this suit. 

The right and duty of the appellant to perform the 
duties which would have devolved upon a county attorney 
of Galveston county, could there have been one, will be 
briefly examined. 

The constitution of this state continued the criminal 
district courts of the counties of Galveston and Harris 
with the district, jurisdiction and organization such as 
existed prior to the adoption of the present constitution 
Constitution, art. V, sec. 1. 

Sec. 21, art. V of the constitution provides that ‘‘a 
county attorney for counties in which there is not a resi- 
dent criminal district attorney shall be elected by the 
qualified voters of each county, who shall be commis- 
sioned by the governor,’‘and hold his office for the term of 
two years. In case of vacancy, the commissioners’ court 
of the county shall have power to appoint a county attor- 
ney until the next general election. The county attor- 
ney shall represent the state in all cases in the district 
and inferior courts in their respective counties; but if 
any county shall be included in a district in which there 
shall be a district attorney, the respective duties of dis- 
trict attorneys and county attorneys shall, in such coun- 
ties, be regulated by the legislature,” etc. 
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This provision of the constitution does not prescribe 
the duties of a district attorney, nor does it provide that 
the county attorneys shall perform any duties other than 
such as are required to be performed for the state. 

The act of August 7, 1876, p. 85, defined more fully 
than the constitution had done the duties and powers of 
county attorneys, and amongst other things made it their 
duty ‘‘to prosecute and defend all other actions in which 
the state or county is interested,” and it also fixed their 
compensation. 

On the 2ist August, 1876, an act was passed to regulate 
the respective duties of district and county attorneys; 
and it provided ‘‘that the powers and duties of district 
attorneys, including the attorneys for the criminal dis- 
trict court of the counties of Galveston and Harris, shall 
be the same as is now or may hereafter be prescribed by 
law, subject, however, to the following restrictions.” 

The next section of the act above referred to defines 
the duties of the county attorneys in the inferior courts 
of the counties, and makes it their duty to represent the 
state in the district courts in the absence of the district 
attorney, and also to assist the district attorney in said 
court when requested by him to do so, and provides for 
his compensation in such cases. General Laws 1876, 
p. 283. 

This is substantially a statement of the legislation per- 
tinent to the present inquiry, after the adoption of the 
present constitution until the adoption of the Revised 
Statutes; and as all of the services under which the ap- 
pellant claims were performed prior to their adoption, it 
will not be necessary to state such provisions thereof as 
might bear upon that question, further than the matters 
before referred to have been incorporated into the Revised 
Statutes. 

From the foregoing statement it will be seen that while 
the county attorneys were required to perform certain 
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duties which might be performed by district attorneys, 
there was no law expressly requiring district attorneys to 
perform the duties imposed upon county attorneys. 

The powers of district attorneys, then, in so far as the 
present inquiry is concerned, must be determined by the 
act of August 21, 1876, and the laws in force before that 
time. The general duties of district attorneys prior to 
the act above referred to are defined as follows: 

**That it shall be the duty of each district attorney to 
attend all terms of the district court in the district in 
which he may have been elected; to conduct all prosecu- 
tions for crimes and offenses cognizable in such courts: 
to prosecute and defend all other actions in which the 
state is interested, and to perform such other duties as 
may be prescribed by the constitution and laws of the 
state.” Pasch. Dig., 182. 

There are other provisions making it the duty of dis- 
trict attorneys to advise certain county officers (Pasch. 
Dig., 186, 187) touching matters affecting the public in- 
terest or the revenue of the state; also provision mak- 
ing it the duty of district attorneys to coilect money due 
from defaulting officers of the state. Pasch. Dig., 197. 

Other laws existed affecting the duties and powers of 
district attorneys in reference to the prosecution of crim- 
inal causes, and regulating their duties in relation to the 
collection of bail bonds and other like obligations payabl 
to the state, the proceeds of which when collected go 
into the treasury of the proper county; but we find no 
law which made it the duty of a district attorney to in- 
stitute or prosecute any suit upon a claim or claims which 
a county may have, upon bonds or other obligations pay 
able to a county, such as were the basis of the suits by 
the county of Galveston against Rinker and his sureties. 

The condition of the bond required by law of district 
attorneys, at the time the ‘Rinker bond” suits were 
pending and terminated, illustrates the question. Such 
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bonds were required to be ‘‘conditioned that he will faith- 
fully pay over, in the manner prescribed by this act, all 
moneys which he may collect for the use of the state.” 
Pasch. Dig., 181, 6141. It would be difficult to believe, 
in the absence of a plain provision of the law to the con- 
trary, that any public officer had the power and that it 
was his duty to collect money for the public, when no 
security was required to be given by such officer that he 
would faithfully pay over the moneys which he might 
collect. 

The Revised Statutes provide for a bond ‘conditioned 
that such district attorney will faithfully pay over, in the 
manner prescribed by law, all money which he may col- 
lect, or which may come to his hands for the state or for 
any county.” To what money the condition of the bond 
refers to, when collected for a county, under the Revised 
Statutes, it is unnecessary under the facts of this case to 
consider. State v. Norrell, 53 Tex., 427. 

It is claimed that in the absence of a law making it the 
duty of district attorneys, in the counties of their resi- 
dence, to perform such duties as the law imposes upon 
county attorneys, the same must be implied from the 
necessity of the case. Such we do not understand to be 
the law. One who claims the right to exercise the pow- 
ers of a public office and to receive the emoluments 
thereof, ought to be able to point to the law which author- 
izes him to do so, and inthe absence of such a law such 
powers and rights cannot be implied. If the power was 
given, everything necessary to enable him to perform the 
duties could be implied. The fact that it would seem 
highly proper that every county should have an attorney 
who is a public and bonded officer to represent its interests 
in the courts, might and perhaps ought to have great 
weight with the legislative department of the govern- 
ment in influencing it to provide such an officer; but 
until it does so provide the courts have no power by con- 
struction to enlarge the powers of any officer, or to 
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impose upon him duties which the legislature has not 
imposed. 

In reference to the administration of the criminal laws, 
. the several district attorneys of the state have as full 
power as have county attorneys, and, by conferring upon 
them such. powers, it is to be presumed that the legisla- 
ture believed it was doing all that was necessary for the 
public good, and that in counties where there was a resi- 
dent district attorney, such counties could manage such 
litigation as might arise, in reference to such matters as 
had not been confided to district attorneys, without the 
aid of a public. officer to represent them as attorney, by 
the employment of attorneys as occasion might arise. 
With the policy of such a course the courts have no 
concern. 

Although the constitution provides that the legislature 
may pass laws requiring the election of district attorneys 
in such districts as it mig}:t deem proper, and although 
by force of its own terms it may have continued the office 
of district attorney in the district composed of the coun- 
ties of Galveston and Harris as the same aforetime had 
been, yet it does not define their powers nor duties; and 
the jaw as it then stgod, or as it has been enacted since ~ 
the adoption of the constitution, must be looked to for the 
purpose of determining their powers and duties. Finding 
no law which made it the duty of the appellant to prose- 
cute the suits upon the ‘“ Rinker bonds,” we are not au- 
thorized to hold that he had the power and that it was his 
duty to prosecute them, simply because that officer and a 
county attorney were empowered each to perform certain 
other duties like in character or even the same; nor be- 
cause the legislature had failed to provide a public officer 
whose duty it was to prosecute them. Such had been the 
status of the question at all times since the formation 
of the state government, unless in those cases in which 
county attorneys were empowered to prosecute such suits. 

It not being the duty of the appellant tc prosecute the 
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suits on account of which the compensation in this cause 
is claimed, he could not, in the absence of a contract with 
the county, be entitled to compensation therefor. 

There being no error in the judgment of the court be- 
jow for which the judgment rendered should be reversed, 
and the matters herein considered resting solely upon the 
legal question involved, which goes to the very founda- 
tion of the claim of the appellant, the judgment of the 
court below is affirmed. 

AFFIRMED. 


{Opinion delivered March 24, 1882.] 





Ropert Zapp v. THEO. MICHAELIS 
(Case No. 1441.) 

. PRACTICE — APPEAL BOND.— A motion to dismiss a cause not filed 
within the time prescribed by the rules of court (Rules 8 and 9) will 
not be regarded except for defects which would affect the jurisdic- 
tion of the court. 

2, PRACTICE —SUPERSEDEAS BOND.— When the judgment is for the 
recovery of land, an omission in an appeal bond to describe the 
general features of that portion of the judgment which declared 
the recovery, however fatal to the appeal on motion filed in time to 
make defects of form available, cannot affect the sufficiency of the 
bond to give jurisdiction. 

3. APPEAL BOND.— An appeal bond to be unobjectionable as to form 
should follow clearly the terms of the statute, and should not min- 
gle the provisions of a cost bond and a supersedeas bond, so as to 
make it doubtful to which class it belongs. 

. APPEAL BOND.— It is not necessary in a bond intended as a superse- 
deas bond to insert a provision for payment of costs that have 
accrued, and which may accrue in the appellate court. 

. APPEAL BOND.— A bond designed as a supersedeas bond, but insuffi- 
cient as such, if sufficient as a cost bond will support the jurisdiction 
of the court. 

}. JURISDICTION,— The defects in an appeal bond which will defeat the 
jurisdiction of the court must be substantial and vital. 


GOULD, Cuter JusticE.— The motion to dismiss, filed 
on the fifth day of the assignment, presents three objec- 
tions to the appeal bond. 
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Ist. It is claimed that the judgment is for the recovery 
of land, and that the bond should have been conditioned 
for the payment of cost. R. S., art. 1405. 

2d. It is claimed that the bond is not properly condi- 
tioned, under art. 1404, in that it fails to bind appellant 
to perform the sentence, judgment and decree of the 
supreme court. 

3d. The bond, it is said, fails to describe the judgment. 

The judgment was, that plaintiff Michaelis recover of 
defendant Zapp a certain piece of land, and a designated 
sum of money and costs; also that certain streets be 
opened, and obstructions placed therein by Zapp, re- 
moved. 

The bond describes the judgment correctly except that 
it does not mention the recovery of the land. It is con- 
ditioned that ‘‘ said Robert Zapp will prosecute his appeal 
with effect, and in case the judgment of the supreme 
court shall be against him, that he will perform its judg- 
ment, pay all such damages as said court may award 
against him, and pay all costs which have accrued in the 
court below, or which may accrue in the supreme court 
in said cause.” 

As the motion to dismiss was not filed until after the 
second day of the assignment, all defects in the appeal! 
bond, other than such as defeat the jurisdiction of the 
court, must be regarded as waived. Rules 8 and 9%. 

The motion points out defects in the bond as one for 
supersedeas under articles 1404 and 1405 of the Revised 
Civil Statutes. Those defects would probably have been 
good ground for dismissing the appeal had the motion 
been filed in time. Where the judgment is for the re- 
covery of land a supersedeas bond should be conditioned 
for the payment of the rent. Art. 1405. The judgment 
should be described in so far as it affects appellant, but 
need only be described in its general features, without 
descending into minute details, and certainly without 
copying the entire judgment. The omission of that part 
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of the judgment which was for the recovery of land, how- 
ever fatal to the appeal on motion filed in time to make 
defects of form available, does not affect the sufficiency of 
the bond to give jurisdiction. Defects of this nature 
have always been regarded as formal. The bond, to be 
unobjectionable in form, should follow closely the terms 
or the statute, and should not mingle the provisions of a 
cost and a supersedeas bond, so as to make it at all doubt- 
ful to which class it belongs. If conditioned properly as 
a supersedeas bond, it is not necessary to add, as does the 
bond in this case, the condition to ‘‘pay all the costs 
which have accrued in the court below or which may 
accrue in the appellate court.” A supersedeas bond prop- 
erly conditioned under articles 1404 and 1405 being filed, 
the statute says that ‘‘the appeal or writ of error shall 
be held to be perfected.” Art. 406. But the statute also 
says that the appeal or writ of error shall be held to be 
perfected when the cost bond prescribed by article 1400 
has been filed, R. S., art. 1402. The bond given in this 
case fills the requirements of article 1400, and is therefore 
sufficient to support the jurisdiction of the court. The 
question being solely as to the sufficiency of the bond to 
give the court jurisdiction, it is wholly immaterial that 
the bond may have been designed to operate a super- 
sedeas, and may have been insufficient for that purpose. 
After the appellee by his silence has waived all such ob- 
jections to the bond as it is in his power to waive, the 
defects which will still defeat the jurisdiction of the court ’ 
must be substantial and vital, not of a character to be 
remedied by any reasonable intendment or construction. 
The motion to dismiss is overruled. 
OVERRULED. ' 


(Opinion delivered February 7, 1882. ] 





1 All papers except opinion burned with supreme court records at 
Galveston. 
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Crry oF LAREDO v. W. H. RUwSSELL. 
{Case No. 888.) 


1. MEASURE OF DAMAGES — CONTRACT FOR PATENTS— ALLEGATION OF 
DAMAGES.— The petition of plaintiff alleged that the city council of 
a town by resolution employed an attorney to obtain from the state 
patents for its lands, agreeing to pay him a portion of the land for 
his services; that before the patents were obtained the business was 
taken from the attorney by the city authorities. He sued for spe- 
cific performance, alleging the doing of various acts in fulfillment 
of his part of the contract, and there is an alternative prayer for the 
money value of the consideration promised him, but a failure to 
allege, either generally or specifically, damage to himself. Judgment 
by default was rendered and a writ of inquiry executed, on which 
there was a verdict for $1,250 as the value of the land. Held, 

(1) That as it was not alleged that the land had been patented, or 
could have been by proper action of the city council, there was no 
ground afforded for the recovery of any remuneration under the 
contract alleged. 

(2) If by reason of the city’s refusal to permit plaintiff to carry 
out his contract a case was stated for the recovery of damages, the 
measure of damages would not be the value of the land agreed to 
be conveyed. 

(3) There being no allegation of damages, none but nominal dam- 
ages could be recovered. 

(4) The allegations of the petition form no legal basis for the judg- 
ment. This error was fundamental, and fatal even to a judgment 
by default. 


APPEAL from Webb. Tried below before the Hon. J. 
C. Russell. 

Suit by William H. Russell against the city of Laredo for 
the alleged breach, by the defendant, of its contract with 
him to obtain from the state a patent for certain lands 
possessed by said city, and known as the ejidos of said 
city. 

The petition alleged that the lands had not been pat- 
ented to the city by the state, and that said corporation, 
being desirous to obtain a patent for the same, the com- 
mon council of the city did at a regular meeting in the 
year 1875, in the month of July or August, pass an ordi- 
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nance by competent vote, a memorandum of which was 
at the time made by the duly appointed and acting secre- 
tary of said corporation, offering and agreeing to pay 
plaintiff for his professional services in procuring said 
patent for said land the amount of fifty acres of iand, to 
be selected by plaintiff immediately outside the part of 
the tract of said city of Laredo which was at said date 
laid off into lots, blocks and squares. 

That in January, 1876, the mayor of said city, Refugio 
Benavides, notified plaintiff of the foregoing offer, which 
plaintiff then accepted and agreed with the mayor, at an 
early day, to take the necessary steps to procure the 
patent. The plaintiff alleged that, in pursuance of the 
agreement, he made a trip to the city of Laredo in Feb- 
ruary, 1876, examined the necessary papers, and urged 
upon the surveyor of Webb county, through one of bis 
deputies, an immediate survey of the lands of the city, 
and did each and every act necessary to the performance 
of his part of the contract. The petition proceeded to 
allege that the secretary of the council had omitted to 
enter the resolution or ordinance which contained the 
offer made for the services of the plaintiff; that the 
mayor, Refugio Benavides, promised to cause the same 
to be entered of record, but said council decided to leave 
plaintiff to his remedy in the courts, as the resolution or 
ordinance had been passed by a former and different set 
of councilmen. Plaintiff alleged that he continued to 
perform all such acts as were necessary to perform the 
contract, until he was prevented from acting further by 
the acts of the mayorand the council. That they took the 
business from his hands and gave the same to other 
parties, in fraud and disregard of plaintiff's rights. That 
the draft or memorandum in writing of the substance of 
the resolution was in the hands of the secretary, and never 
in possession of the plaintiff; that he supposed the same 
to be lost or destroyed, and offered to prove the contents. 
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thereof at the trial; and that the land which defendant 
contracted to pay plaintiff for his services is worth $1,500. 

The petition prayed for judgment, that the defendant 
cause to be surveyed fifty acres of land belonging to the 
city of Laredo, to be selected by plaintiff outside the part 
of said tract of land which in the month of February, 
1876, was laid off or surveyed into lots, blocks, streets 
and squares, and that the mayor of that city, now Ata- 
nacio Vidaurri, be commanded and required to execute 
unto plaintiff a good and perfect title to fifty acres of 
land, and to satisfy the same, and that judgment be ren- 
dered that plaintiff do have and recover the sum of 
$1,500 from the defendant, should the defendant fail, 
refuse or neglect tosurvey the land and make deed thereto 
on the demand of plaintiff, and for costs and general 
relief, etc. 

On the fifth day of the term judgment by default was 
rendered against the defendant with a writ of inquiry. 
A motion was made to set aside the judgment, which was 
overruled, on the hearing of the writ of inquiry to ascer- 
tain the damages to be assessed. The judgment recites 
that, after argument of counsel and charge of the court, 
the following verdict was returned: ‘‘ We, the jury, in 
the case of William H. Russell v. The City of Laredo, 
value the land in question at $25 per acre.” Upon which 
verdict it was adjudged by the court that the plaintiff 
recover from the defendant the sum of $1,250, with 
interest from the date of the judgment until paid, at the 
rate of eight per cent. per annum. 

The defendant’s motion for a new trial was overruled, 
and, appealing to the supreme court, it assigned the fol- 
lowing, among other grounds of error, namely: ‘‘ The 
judgment of the court is erroneous in that it does not 
conform to the pleading, and is repugnant thereto.” 


Atanacio Vidaurri, Mayor of Laredo, for appellant. 
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No briefs for the appellee on file. 


Watker, P. J. Com. App.—This ground of error is 
well taken and must cause a reversal of the judgment. 
Under any supposable alternative the discrepancy between 
the judgment rendered and the cause of action relied 
upon by the facts and allegations of the plaintiff's peti- 
tion is palpable, and must be conclusive of this appeal. 
If the plaintiff’s petition be considered one seeking a 
specific performance of the contract, the judgment, being 
one rendered for damages, is materially variant from 
such a basis laid for its rendition. On the other hand, if 
the prayer of the plaintiff's petition be considered as ask- 
ing damages for breach of the contract, no facts are 
alleged in the petition as the basis for such damages. The 
petition neither alleges in general terms damages result- 
ing to himself by reason of the defendant’s failure to 
comply with the alleged contract, or of permitting him- 
self to carry out the same; nor does said petition allege 
any special acts or facts whereby he was damaged by 
reason of the defendant’s failure to recognize said con- 
tract, nor to permit him to carry out the same. 

It cannot be pretended that the measure of the plaint- 
iff’s damages is regulated by the simple repudiation by 
the defendant of the contract, or of its refusal to permit 
the plaintiff to perform and carry out the same as had 
been agreed upon. 

Upon the facts stated by the plaintiff, he not having 
obtained the patent as he had undertaken to do, even 
though in no default for said failure, might entitle him 
to merely nominal damages, accordingly as facts not de- 
veloped by allegation or proof might show the extent of 
his injury; or such undeveloped facts and allegations 
might show great injury, damage and loss, entitling him 
even in supposable cases to an amount of damages equal 

VoL. LVI— 26 
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to, or in excess even of, the value of the land contracted 
for. 

The judgment is rendered in pursuance of the plaintiff's 
alternative prayer for the value of the land, which is 
cscertained to amount to $1,250; the allegation of facts, 
however, on which such prayer is predicated, consist 
merely in acts of repudiation of the alleged contract by 
the defendant, and consequent non-performance thereof 
by the plaintiff. The petition does not allege, even, that 
said land has ever yet been patented through the services 
or agency of any person in behalf of the defendant; nor 
does the petition show what cost, labor or expense the 
plaintiff had incurred in the performance or attempted 
performance of the alleged contract. 

Unless it is alleged that the land had been in fact 
patented to the defendant, or that the land could have 
been patented hy the proper action of the city of Laredo 
by or through its agent or agents, there would not be af- 
forded any ground on which the plaintiff could claim any 
remuneration from the city under a contract which pro- 
posed only to pay him in land in case he did procure the 
patent. But aside from this consideration, the value of 
the land agreed to be conveyed under the contract does 
not afford the measure of damages for the breach of the 
contract which stipulated for his services, nor is the 
plaintiff's right to recover damages based upon any other 
consideration or right than the ordinary consequence of 
a breach of the terms of a contract. 

In a word, the case made by the plaintiff by his plead- 
ing alleged no fact or facts which afforded grounds for 
the recovery of the value of the land in question. It 
showed no cause of action, unless as a suit for damages 
for a breach of the contract imputed to the defendant, 
and no allegation of damages for such breach is made in 
the petition. The error is a fundamental error which 
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goes to the merits of the plaintiff’s cause of action, and 
will be considered whether assigned as error or not, where 
the justice of the case seems to require it. See Salinas 
v. Wright, 11 Tex., 572; Rankert v. Clow, 16 Tex., 9. 

Facts proved cannot form the basis of judgment unless 
alleged. Hall v. Jackson, 3 Tex., 305. The allegations 
must be sufficient on which to form a legal basis on which 
to predicate the judgment; and the fact that the judg- 
ment is taken by default does not dispense with the re- 
quirements of the rule that the pleadings and proof must 
correspond, and that the pleadings must constitute a suf- 
ficient legal basis on which to predicate the judgment. 
Ibid. There is no rule so stringently enforced as that 
the allegations must be broad enough to let in the proof, 
and no evidence not supported by the allegations can sus- 
tain a verdict. Dennison v. League, 16 Tex., 399; and 
see Neil v. Newden, 24 Tex., 202; Thompson v. Thomp- 
son, 12 Tex., 327; Paul uv. Perez, 7 Tex., 338, 345; 
McKinney v. Fort, 10 Tex., 220, 234; see also Cherry v. 
Newby, 11 Tex., 457. 

This view of the case renders it unnecessary to consider 
the other assignments of error, as the matters to which 
they relate will not recur upon another trial. We con- 
clude that the judgment ought to be reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


(Opinion delivered February 13, 1882.] 
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VIRGINIA SIMMONS ET ALS. V. MATILDA S. DINSMORE. 
(Case No. 1457.) 


41, AGREEMENT BETWEEN PURCHASERS — SECRET TRUST — CONSTRUCTIVE 
NOTICE.— D. conveyed his headright league to R., who, however, 
claimed one-half, holding the other half in trust for D. H. having 
verbally agreed with D. to buy his half of the league, applied to R. 
and obtained from him an agreement to divide the land as soon as 
practicable, the agreement reciting, *‘ Now we, the parties above 
named, having been purchasers of said land from said D.” H., 
who had never paid D. for the one-half league, sold it by title bond 
to B., and the latter conveyed it to T. B.. who procured an order 
from the probate court directing the executors of R. to convey to 
him all the interest of R.’s estate in the one-half league. This con- 
veyance was made, and T. B. subsequently conveyed to plaintiff. 
Held, 

(1) That the agreement between R. and H. passed no title. 

(2) That the agreement shows on its face that H. only claimed 
through a purchase by R. and H. of D., and shows, therefore, that 
he was not a bona fide purchaser for value from R. 

(3) That the decree, and the conveyance in obedience to it, being 
based on this agreement, the plaintiff's vendor, in whose chain of 
title these constituted a necessary link. was charged with notice 
that H. had only such right as was derived from D., and had none 
by purchase from R. 

(4) That the heir of D. not having been a party to the proceeding 
in the probate court, was not affected thereby. 

(5) That although the decree and conveyance vested the legal title 
in T. B., he held it in trust for D., unless he had acquired the equi- 
table interest of D. or his heir. 

(6) That a charge which assumed that there was a secret trust in 
regard to the land between H. R. and D. was erroneous. A sale by 
H. to D. was necessary to the existence of such a trust, and the 
fact of such a sale was an issue for the jury. 

(7) At the time of the conveyance to plaintiff there was on record 
a conveyance from the heir of D. to one-half the league, under 
which defendants claimed. This was constructive notice to plaintiff. 


APPEAL from Harris. Tried below before the Hon. 
James Masterson. 


H. H. Boone, for appellants. 
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Argument for the appellee. 





Preston & Smith and Chas. Stewart, for appellee. 

I. The charge complained of is not erroneous, and was 
required by the evidence which had been submitted to the 
jury, tending to show that Elisha Roberts held one-half 
of the land for Jesse Denson, and that J. W. Hutchins 
and A. B. Bacon had knowledge of such trust at the time 
they acquired their title; and further, because there was 
testimony before the jury to show that J. W. Hutchins 
claimed under Jesse Denson, by virtue of an executory 
contract which the parties had never executed. 

Il. The court having instructed the jury, ‘‘ that, in ac- 
tions of trespass to try titie, it is incumbent upon the 
plaintiff to show title in himself, and until this be shown 
defendant in possession has the right to remain in posses- 
sion,” every link in plaintiffs’ chain of title was sub- 
mitted by this charge to the jury to investigate by the 
light of the testimony adduced on the trial, and the ques- 
tions, whether J. W. Hutchins had in fact ever purchased 
and paid for the land in controversy from said Jesse Den- 
son, and whether or not said Denson had claimed any in- 
terest in said land when Bacon bought from Hutchins, and 
whether A. B. Bacon had notice or was put upon inquiry 
as to any interest claimed by Jesse Denson at the time he 
purchased from J. W. Hutchins, were proper subjects of 
investigation by the jury, under the charge hereinbefore 
quoted, in connection with other portions of the charge 
given by the court, including the charge complained of 
in this assignment of error. If it be true that no secret 
trust was shown to exist between J. W. Hutchins and 
Jesse Denson, the fact that the charge complained of em- 
braces such a statement could not have operated to the 
prejudice of plaintiff in error, as the matter was irrele- 
vant, and could have had no tendency to distract or di- 
vert the attention of the jury from the true issue. Mills 
v. Ashe, 16 Tex., 304; Loper v. Robinson, 54 Tex., 516; G. 
H. & S. A. R’y Co. v. Delahunty, 53 Tex., 212. The 
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charge was not upon the weight of testimony, and was 
not an unauthorized invasion of, and an interference 
with, the province of the jury, but was an instruction to 
the jury as to the law arising on the facts. See San An- 
tonio v. Lewis, 9 Tex., 71; Hedgepeth v. Robertson, 18 
Tex., 871, 872; Reid v. Reid, 11 Tex., 593; Wright v. 
Thompson, 14 Tex., 563; Mitchell v. DeWitt, 20 Tex., 
299; Williams v. Davidson, 43 Tex., 39; Willis v. Bullitt, 
22 Tex., 331; Brown v. State, 23 Tex., 201. 

III. The court did not err in telling the jury that the 
agreement between Elisha Roberts and J. W. Hutchins, 
dated March 11, 1839, to divide the Jesse Denson league, 
and the subsequent action of the probate court of San 
Augustine county, Texas, and the conveyance from the 
executors of Roberts to Thomas 8. Bacon, from whom 
plaintiffs obtained title by deed dated January 10, 1870, 
placed the legal title to the land in controversy in plaintiff. 


STAYTON, ASSOCIATE JuUSTICE.— The land in controversy 
was originally granted to Jesse Denson, and the appel- 
lants claim title thereto through a regular chain of title 
from his son and only heir, said Denson having died in 
1843. 

The defendant in error claims to deraign title under 
Jesse Denson, but exhibited no written title from him, 
but claims through a written agreement between Elisha 
Roberts and J. W. Hutchins, dated March 11, 1839, which 
is as follows, in so far as it is necessary here to be stated: 
‘*Now we, the parties above stated, having been pur- 
chasers of said land for and in consideration of two dol- 
lars [the word ‘thousand’ seeming to have been written 
and erased before the word dollars], from said Denson, do 
hereby bind and obligate ourselves, our heirs and assigns, 
to divide said league of land into two equal halves as 
goon as practicable.” 

The. league of land, one-half of which is in contro- 
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versy, was granted to Jesse Denson in 1831, and in 1834 
he conveyed the same to Elisha Roberts by conveyance 
which did not recite any consideration; but the real con- 
sideration for the conveyance seems to have been the 
location and payment of the government dues on the land 
by Roberts. It is admitted that Elisha Roberts after that 
conveyance, for some reason which is not developed in 
the record, held one-half of the league in trust for Jesse 
Denson, who returned to Mississippi. 

The agreement between Elisha Roberts and J. W. 
Hutchins, from which an extract is above copied, was 
offered in evidence by the defendant in error; and on the 
same paper upon which it was written, and apparently 
written by the same person who wrote said agreement, 
was written the following: 

RANKIN COUNTY, ) 
“ State of Mississippi. § 

‘‘Know all men by these presents, that I, Jesse Den- 
son, Sr., of the above county and state, do hereby ratify 
and forever confirm said agreement as above stated, made 
and entered into between Elisha Roberts and James W. 
Hutchins on the 11thday of March, 1839, for the division 
of one league of land, numbered (8) eight, granted to me 
by the Mexican government, at San Felipe de Austin, on 
the 4th day of May, 1831, and which land I did sell, 
transfer and quit-claim to Elisha Roberts, for and in con- 
sideration of the sum of two dollars to me in hand paid; 
and I do hereby bind myself, my heirs, etc., in this my 
ratification of said sale and said division, all as above 
mentioned.” 

This paper was not signed nor dated, and was offered 
in evidence by the plaintiffs in error. 

There was evidence tending to show that Denson had 
refused to ratify the agreement between Roberts and 
Hutchins or to sign the paper attached thereto. 

Hutchins testified that he made a verbal trade with 
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Denson for one-half of the league of land in 1836, con- 
ditioned that he would come to Texas, look at it, and, if 
he liked it, take it and pay Denson one dollar per acre 
therefor; that he came to Texas in 1839, bearing a letter 
from Denson to Roberts, instructing him to make to 
Hutchins a title to the land if upon examination he 
liked it; that Roberts refused to go with him to look at 
the land on account of danger from Indians, but agreed 
to divide the land at some future time, but refused to 
make him a title to the land; that Roberts was willing to 
agree about the division of the land, but said that after 
that was done Denson would have to make the title to 
him; that he never paid Denson for the land. 

Hutchins stated that he came to Texas again in 1846 
and called on Elisha Roberts, who then informed him 
that since his first visit he had receievd another letter 
from Denson, by which his former instructions to make 
title to him were countermanded, for the reason that 
Hutchins had not complied with his agreement to pay 
for the land. 

The muniments of title relied upon by defendant 
in error, in addition to the agreement between Elisha 
Roberts and J. W. Hutchins, were as follows: 

Ist. Written agreement between J. W. Hutchins and 
A. B. Bacon, by which Hutchins agreed to cause to be 
conveyed to Bacon, within three months from January 
20, 1849, in consideration of $1,750 acknowledged to have 
been paid, one-half of the Jesse Denson league; this re- 
cited that the league of land had been sold by Jesse 
Denson to Roberts and Hutchins, and stipulates that 
Hutchins is to ‘‘cause said Bacon, by proper assurance, 
to be secured in the full fee simple title to the same, as 
surveyed and divided, leaving the south half thereof clear 
of incumbrance.” 

2d. Deed from A. B. Bacon to Thomas 8. Bacon, 


reciting a consideration of two thousand dollars. 








SIMMONS V. DINSMORE. 





Opinion of the court. 





3d. Petition of Thomas 8. Bacon in probate court for 

San Augustine county against the executors of Elisha 
toberts’ estate, praying that they be directed to make 
title to him for the landin controversy, and as a basis for 
his right setting up the agreement between Elisha Rob- 
erts and J. W. Hutchins of date March 11, 1839, and 
the subsequent conveyances above named down to him- 
self; upon which said court made a decree that the execu- 
tors convey to Bacon all of the interest of Elisha Roverts’ 
estate in the land in controversy, and further decree- 
ing that Bacon was the legal owner of the interest of 
Hutchins under the agreement between him and Elisha 
Roberts. To this proceeding neither the heirs of Denson 
nor those holding under them were parties. 

4th. Deed from the executors of Elisha Roberts to 
Bacon in accordance with the decree of the probate 
court. 

5th. Deed from Thomas 8. Bacon to defendant in error, 
dated May 10, 1870, reciting a consideration of one 
hundred dollars. 

ith. Power of attorney from J. W. Hutchins to A. B. 
Bacon, empowering him to obtain title to half of the 
Jesse Denson league of land to himself from the ex- 
ecutors of Elisha Roberts’ estate, and also authorizing 
him to relinquish the right of Hutchins to Roberts’ heirs 
for the other half, dated January 27, 1549. 

The court charged the jury as follows: “If you are 
satistied from the evidence that A. B. Bacon actually paid 
the consideration expressed in the title bond from J. W. 
Hutchins to A. B. Bacon, dated January 20, 1849, and 
that at the time of the execution of such title bond, or 
time of payment, he (Bacon) had no notice of any secret 
trust between said Hutchins and Elisha Roberts and 
Jesse Denson, then his (Bacon’s) title was and is suffi- 
cient to entitle plaintiff to recover.” This is assigned as 
error, 
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There being no controversy that Elisha Roberts held 
the title to one-half of the league of land in trust for 
Jesse Denson, in order to entitle the defendant in error 
to recover, it was incumbent upon her to show that she 
had acquired the interest of Jesse Denson in the league 
through a purchase from him, or that she had acquired 
title to the land through a purchase from Elisha Roberts 
for a valuable consideration and without notice of the 
right of Jesse Denson in the land. The agreement be- 
tween Elisha Roberts and J. W. Hutchins was not 
intended, from its terms, to pass title to the one-half of 
the league of land, but only to provide for the partition 
thereof; and it bears evidence upon its face that whatever 
title Hutchins then had or claimed was by and through a 
purchase which had been made by him and Roberts from 
Denson; hence it is unnecessary, no other agreement be- 
tween Roberts and Hutchins being shown, to consider 
whether any purchase was made by Hutchins from Rob- 
erts under such circumstances as would make him a 
bona fide purchaser of the land. 

The proceedings had in the probate court against the 
executors of Roberts’ estate are based upon the agree- 
ment between Roberts and Hutchins, and have no higher 
source, so far as shown by the record, and can have no 
greater effect as against one claiming under conveyance 
from the heir of Denson, who was not made a party to 
that proceeding, than the instrument itself had, unless 
parties claiming under that proceeding, the apparent title 
having been in Elisha Roberts, could show themselves to 
be purchasers for value from him without notice of the 
equitable title cf Denson to one-half of the land, which 
question will be hereafter considered. 

No paper title from Denson to Hutchins having been 
shown, it was incumbent upon the defendant in error, in 
order to maintain her suit against one claiming under a 
deed from the heir of Denson, to show that Hutchins 
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had bought the land from Denson, and received a deed 
therefor, or that Hutchins had bought the land by verbal 
sale, had paid the price therefor, and such other facts as 
would have entitled Hutchins, in a suit against Denson 
or his heirs, to specific performance. 

The charge assumed that there was a secret trust in 
regard to the land between Hutchins, Roberts and 
Denson. 

The existence of such a trust could only arise between 
the three persons named, from a sale by Denson to 
Hutchins while the legal title was in Roberts, and it was 
error to assume that such a trust existed; for whether 
Hutchins had ever bought the land from Denson was the 
main question in issue in the case, and it should have’ 
been directly submitted to the jury, as the court was re- 
quested todo in the second charge asked by the plaintiffs 
in error, Which was refused by the court. 

The charge as given made the right of the defendant 
in error to depend on the fact that Bacon purchased 
from Hutchins and paid him for the land, without notice 
of something which could have no existence unless 
Hutchins had bought from Denson, 7. é., a secret trust be- 
tween Hutchins, Roberts and Denson. 

If it could be claimed that Hutchins claimed through 
a purchase from Roberts, without notice of Denson’s 
rights, then the probate proceedings might be made the 
basis of title to defendant in error, if such proceedings 
did not show that the right therein asserted was claimed 
to have been derived by Hutchins from Denson; but the 
very agreement upon which the probate proceeding was 
based, put the parties upon notice that whatever right 
Hutchins had or claimed was derived from Denson and 
not from Roberts, and of this, it being a link in the chain 
of title of defendant in error, she stands charged with 
notice, as dil all under whom she claimed. The decree 
in probate simply determined that T. S. Bacon was the 
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owner of whatever interest in the land Hutchins had 
under the agreement between him and Roberts, and di- 
rected the executors to convey to Bacon the interest 
which Roberts had in the southern half of the Denson 
league. 

The court further charged the jury, ‘‘ that the agree- 
ment between Elisha Roberts and J. W. Hutchins, dated 
March 11, 183%, to divide the Jesse Denson league, and 
the subsequent action of the probate court of San Jacinto 
county, Texas (which is in evidence), and the conveyance 
from the executors of Roberts to Thomas S. Bacon, from 
whom plaintiff obtained title by deed dated January 10, 
1870, placed the legal title to the land in controversy in 
plaintiff.” While it is true that the deed from the exec- 
utors, made under the decree of the probate court, did 
have the effect of placing the legal title to one-half of 
the league in T. S. Bacon, under whom defendant in error 
claims, yet as the heir of Denson was not a party to 
that proceeding, unless Hutchins had acquired title from 
Densgn, in trust for whom Roberts held one-half of the 
league, Bacon held the land in trust for Denson just as 
Roberts had before that time, and he and all persons 
holding under him are bound to show that they have ac- 
quired the equitable title of Denson; and neither the 
agreement between Roberts and Hutchins to divide the 
land nor the probate proceedings are sufficient to show 
that fact. 

Although the effect of the probate proceeding and deed 
made thereunder was to place the legal title in T.S. 
Bacon, yet for the reasons stated in considering the former 
charge of the court, the defendant in error cannot claim 
to be a purchaser from Roberts, and therefore protected, 
but must go back of the agreement upon which they base 
their right and show that Hutchins bought from Denson. 

If it appeared that the entire league was bought and 
paid for by Hutchins and Roberts from Denson, and that 
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the deed was made to Roberts alone, then the agreement 
between Roberts and Hutchins, and the ptoceedings and 
deed made thereunder, would have placed both the legal 
and equitable title to one-half of the league in T. S. 
Bacon, under whom defendant in error claims; but there 
is no pretense that such was the case. 

It is claimed that there was no error in giving the 
charges hereinbefore considered, or that if so, the same 
worked no injury to the plaintiffs in error, for the reason 
that the court instructed the jury ‘‘that in actions of 
trespass to try title it is incumbent upon the plaintiff to 
show title in himself, and until this is shown the defend- 
ant in possession has the right to remain in possession,” 
and thereby made it necessary for the jury to determine 
whether Hutchins had in fact purchased the land from 
Denson. 

This did not correct the erroneous charges given, for 
the court had in effect charged the jury that certain 
things, which could not legally have that effect, were to 
be taken as sufficient proof of that fact. 

If notice to defendant in error did not exist in her 
chain of title, and was important, constructive notice is 
given by the deed from the heir of Denson executed to 
Rayburn, under whom appellants claim, on December 4, 
1863, and recorded on July 18, 1866; the deed under 
which she claims having been executed on the 10th of 
May, 1870. 

For the error of the court in giving the charges herein 
referred to, and in refusing to give the second instruction 
asked by the appellants, the judgment of the district 
court is reversed and the cause is remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 7, 1882.] 
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M. A. VERAMENDI ET AL. V. W. J. HUTCHINS ET AL. 

(Case No. 1140.) 

1, JURY COMMISSIONERS — OBJECTIONS TO.— The fact that the father of 
a jury commissioner is or has been a party to the suit, or that the 
commissioner is a merchant doing business in the vicinity of the 
land in litigation, and several of the defendants trade with him, are 
neither of them objections which disqualify a commissioner or good 
ground for quashing the panel of petit jurors. 

2. OBJECTIONS TO JURORS — INTEREST — RELATIONSHIP.— That a juror 
lives upon the land involved so as to be interested in the particular 
suit, or is related within the third degree to any of the parties, isa 
sufficient objection against him individually, but does not require 
the quashing of the panel. 

38. CLAIM BY LIMITATION — SUFFICIENT DESCRIPTION.— Where part of 
the land sued for is claimed by limitation, and the plea describes 
that part so that it can be easily identified, the description is suffi- 
cient. 

4, AUTHORITY TO SELL PRESUMED — CHARGE OF THE COURT.— Where 
community property was sold by the husband after the death of the 
wife, and there was a great lapse of time, together with long pos- 
session, under a bond for title, by defendants, before suit was insti- 
tuted by the heirs of the wife to recover the land, held, 

(1) That the jury was authorized to presume that there were 
community debts or such other circumstances as authorized the 
husband to make the sale. 

(2) That the charge of the court went too far in telling the jury 
that after the great lapse of time it was a presumption of law that 
the husband had authority to sell; but where the assignment of er- 
rors is too general to require the court to revise the charge, and 
especially where, under the facts, any other verdict would have 
been against the evidence, the error becomes immaterial. 

(3) That where there was only negative evidence against the above 
presumption, the witnesses confessing ignorance of the state of af- 

fairs, a charge to the jury that if it had been proven that there 

were no community debts the husband was not authorized to sell 
his deceased wife’s interest, was properly refused by the court. 





APPEAL from Colorado. 
Everett Lewis. 

A full report of this case will be found in 48 Tex., 531, 
when it was before the court on a former appeal. The 
case was then reversed and remanded. There was no 
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change in the pleadings after the case was remanded, ex- 
cept that Veramendi and other plaintiffs demurred spe- 
cially to Hutchins and other defendants’ answer setting 
up limitation, on the ground that the land claimed by 
them was not sufficiently described by metes and bounds 
as to each defendant; which demurrers were overruled 
and the appellants save the point by bill of exceptions. 

Veramendi then moved the court to quash the panel of 
petit jurors impaneled for the first week of the court, be- 
cause the one of the jury commissioners who drew the 
jury was the son of one of the original defendants, the 
suit having theretofore been dismissed as to him; one of 
the jury commissioners was a merchant living in the 
neighborhood where the land was situated, and that sev- 
eral of the jurors lived in the neighborhood and had 
relatives living on the land. The motion was overruled 
and Veramendi also saved the point by bill. 

March 5, 1879, the case was called for trial, and Vera- 
mendi dismissed as to all the defendants occupying and 
claiming the eighteen hundred acre survey on the upper 
part of said league, and prosecuted the suit as to those 
occupying the lower part of said league, viz.: J. D. An- 
drews, W. J. Hutchins, J. M. Woolsey, Wiley M. Woolsey, 
J. T. Eason, W. W. Townsend, Henry Dryer, A. 
Schrimsher and Mrs. F. Townsend. The trial resulted 
in a verdict and judgment for the defendants; after 
which Veramendi and others compromised and settled the 
matter with all the defendants except J. D. Andrews and 
W. J. Hutchins. This appeal was taken as to them. 

The errors relied on are: Ist. The court erred in over- 
ruling Veramendi’s motion to quash the panel of petit 
jurors. 2d. The court erred in overruling Veramendi’s 
exceptions to Hutchins’ answer setting up limitation. 
3d. The court erred in the charge to the jury. 4th. The 
court erred in refusing to give the charge asked by appel- 
Jants. 
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John T. Harcourt, for the appellants. 

I. Where the defendant in an. action of trespass to 
try title shall set up title to the land, or any part thereof, 
either by possession or otherwise, he shall be required to 
plead the same, and in the plea shall set out the land so 
claimed by him by metes and bounds with the same pre- 
cision as the plaintiff is required to do. Redding v. Red- 
ding, 15 Tex., 251; Horton v. Crawford, 10 Tex., 382. 

II. The court erred in overruling the motion for new 
trial, and all the grounds as therein stated are assigned 
as error. . 

Ill. The charge of the court was erroneous and mis- 
leading as to the presumption of community debts to 
authorize the sale. Wilson v. Palmer, 18 Tex., 595; 
Bradshaw v. Apperson, 36 Tex., 137. 

IV. The court erred in not giving the instructions 
asked by the plaintiffs. The plaintiffs asked the follow- 
ing instruction, which was refused by the court: ‘* The 
plaintiffs request the court to instruct the jury, that al- 
though you are authorized to presume that community 
debts existed that would authorize the sale of the whole 
league by James Bowie, yet this is not conclusive, and 
if the plaintiffs have shown by the evidence that there 
were no community debts at the date of Mrs. Bowie's 
death, you will not be authorized to say that the land 
was sold to pay community debts.” There was evidence 
before the jury to rebut the presumption, and to prove 
that there were no community debts, and the ques- 
tion of law was pertinent to the case. ‘* When instruc- 
tions are asked upon an assumed state of facts, which 
there is evidence tending to prove, and thus questions of 
law are raised, pertinent to the case, it is the duty of the 
judge to give such instructions.” Proffatt on Jury Trial, 
sec. 313 and case cited. ‘‘A prima facie presumption 
may be rebutted by proof.” English v. Miltenberger, 51 
Tex.. 296. ‘‘Itis the practice of this court to reverse the 
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judgment whenever there is an erroneous instruction 
upon a material point, which may have influenced the 
jury, although the evidence may appear to us to be suffi- 
cient to sustain the verdict.” Bailey v. Mills, 27 Tex., 
438. ‘It is the duty of the judge to instruct the jury 
what acts create a legal presumption of fraud; but it is 
for the jury to determine whether or not those acts, if 
proved to exist, have been fairly explained, and the pre- 
sumptions created by them removed.” Bryant v. Keeton, 
1 Tex., 415; McQuinnay v. Hitchcock, 8 Tex., 33. ‘The 
verdict of the jury shows that it was in response to the 
charge of the court on the presumption of community 
debts.” There was no charge on the three years’ limita- 
tion. 


W. S. Delany, for appellees. 


Warts, J. Com. App.— According to the act then in 
force, the district judge was required to appoint three in- 
telligent citizens as jury commissioners, having the qualifi- 
«ations prescribed in the act for jurors, to be residents in 
«lifferent portions of the county, freeholders therein, able 
to read and write, and who had no suit in the district court 
of such county which required the intervention of a jury. 
General Laws 1876, p. 79, sec. 4. 

There was no suit pending in the district court of 
Colorado county at the time of the appointment of the 
jury commissioners to which either of them were parties, 
and it is not pretended that they each did not have 
the qualifications prescribed for jurors; but the ground 
upon which the court was called upon to quash the 
panel was, that the father of one of these commissioners 
had been defendant in this case, but that the case had 
theretofore been dismissed as to him. Now if the suit had 
been still pending against the father, that would not dis- 


qualify the son as jury commissioner,— he would only be 
Vou. LVI—27 
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disqualified upon that ground where he was a party toa 
suit then pending in the court that might require the 
intervention of a jury. But there was no suit, it seems, 
then pending against the father; and the fact that at 
some former period one had been dismissed as to him, 
would no more constitute a ground of objection than the 
fact that a suit might be instituted against the father 
subsequent to the term of court at which the jurors were 
drawn. 

The objection to the other commissioner is that he was 
a merchant, doing business in the vicinity where the land 
was situated, and that some of the defendants traded 
with him. It is a sufficient answer to say that the law 
does not recognize that as a ground of objection to a jury 
commissioner. 

Veramendi and his co-plaintiffs claim that several of 
the jurors constituting the panel were either living upon 
the land or related to parties who were living upon it. 
If any of the jurors were interested in this particular suit, 
or related within the third degree to any of the parties, 
that would constitute good ground of objection as to the 
individual juror, but would not of itself require the 
quashing of the panel. We find no error in the action 
of the court in overruling Veramendi’s motion to quash 
the panel of petit jurors. 

The description given of the land in the answer of 
Andrew and Hutchins asserting limitations, under the cir- 
cumstances, appears to us to be sufficient. They were ten- 
ants in common of, and claiming as such, two thousand 
six hundred and twenty-eight acres, the lower part of the 
league. From the description, the land claimed by the 
defendants could be easily identified, and it would appear 
that this is all that ought to be required of them in that 
particular. 

Veramendi and co-plaintiffs claim that the court erred 
in the charge given submitting to the jury the question 
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of five years’ limitation as to the defendants Andrews 
and Hutchins, on the ground that there was no evidence 
authorizing the charge. A careful examination of the 
evidence shows that this objection is not well taken. The 
evidence is sufficient not only to authorize but to require 
the charge. It submits that question clearly and quite 
as favorably to appellants as the law would warrant. 
From the manner in which the question is submitted, 
that is, in plain and pointed language, it is not perceived 
how or wherein the jury could have been misled by it. 

The court charged the jury, in effect, that owing to the 
great lapse of time intervening between the death of Mrs. 
Bowie and the institution of this suit, the law raised the 
presumption that there were community debts, and that 
Bowie was authorized to sell the land when he conveyed 
the same to Richardson, and that they were at liberty to 
presume the existence of such facts as authorized the 
sale. 

Veramendi and co-plaintiffs asked the court to charge 
the jury in effect, that if plaintiffs had shown by the evi- 
dence that there were no community debts at the date of 
Mrs. Bowie’s death, that then Bowie would not be au- 
thorized to sell her interest in the land. This the court 
refused, on the ground that it was not applicable to the 
case. 

Appellants object to the charge as given, and except to 
the refusal to give that asked by them. 

Mrs. Bowie died in 1833. The league of land was sold 
by Bowie to William Richardson October 15, 1835, 

This suit was instituted January 14, 1869, over thirty- 
three years after the sale by Bowie to Richardson. On the 
former appeal, in reference to the question now under 
consideration, Justice Gould delivering the opinion of the 
court, said: ‘‘ We are of the opinion, however, that, in 
view of the great lapse of time after the sale by Colonel 
Bowie, being over thirty years before suit brought; 
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that for over twenty-five years before suit parties had 
been in possession, claiming under this bond, which dur- 
ing all that time was of record; and that during all this 
time there is no evidence of any claim by Mrs. Bowie’s 
heirs in opposition to the title bond, the jury might have 
been instructed that they were at liberty to presume that 
the facts existed which authorized Colonel Bowie to 
convey.” 

In the case of Johnson v. Simmons, 50 Tex., 536, the 
court approvingly quotes from the opinion of the court in 
Stower v. Whitman, 6 Binn., 419, where the court below 
had charged the jury that “‘ they might presume a deed 
if the circumstances of the case would satisfy them that 
there was reason for such presumption.”’ In treating of 
that charge the court said: ‘‘ These expressions are very 
vague, and rather tend to perplex than to direct the jury. 
What circumstances will justify the presumption of a 
deed, I take to be a matter of law, and it is the duty of 
the court to give an opinion whether the facts proved will 
justify the presumption.” ‘ 

It has been frequently held that possession of land 
taken and held (under a deed made by an attorney) for a 
period of twenty years will authorize the presumption 
that a condition precedent on which the attorney was to 
convey had been fulfilled, and that he had not transcended 
his power. And, as a general rule, where a deed would 
be admissible in evidence as an ancient document, the 
power under which it purports to have been made will be 
presumed. 

Time with its mutations often destroys all the means 
of evidence by which a given fact could be established, 
notwithstanding the proofs might have been abundant at 
the time of the occurrence. Witnesses die, or else in the 
general confusion incident to human affairs are forgotten, 
or else their place of abode may be unknown, or all 
recollection of the facts might be effaced from the mem- 


, 
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ory by receding years. Hence when a long time is 
permitted to elapse before such rights are asserted, com- 
mon experience as well as the principle of right require 
a liberal indulgence of presumption in favor of the sale. 

Here the sale was made thirty-three years before the 
suit was brought. During most of that time some of the 
parties claiming under that sale were in possession, culti- 
vating and enjoying the land, and, so far as appears from 
the record, no adverse claim was asserted by appellants 
until this suit was brought. 

The bond was of record, and the claim under it was 
most of the time evidenced by open and notorious posses- 
sion; in this respect there was no element of conceal- 
ment. 

Besides, the sale was made by Colonel Bowie at a time 
and under circumstances that would tend to repel the 
idea that it was made for a money consideration then 
paid; war was then upon the country, and he was on his 
way to participate in it, and in fact lost his life in less 
than six months after the sale, in the memorable slaugh- 
ter of the Alamo. 

The occasion was inauspicious for selling land on spec- 
ulation, or as a means by which to raise money; and it is 
not perceived why, under the circumstances, he should 
wish to raise the amount of money, to wit, $5,000, named 
in the bond as the consideration paid. The evidence 
shows that the cash value of the league, at the time 
of the sale to Richardson, did not exceed 8500. Now 
while he might be willing to accept the same in payment 
of a long deferred debt at $5,000, it is hardly supposable 
that, under the circumstances, he would have paid in 
money ten times the actual value of the land. And 
according to the well known character of Colonel Bowie, 
it might be expected of him on such an occasion, and at 
such a time, to pay to his friend a deferred indebtedness 
as far as he was able; and as he had no other means, it 
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might well be supposed that he made the sale of the land 
for that purpose. These special circumstances should 
lend strength to the cogent presumption arising from the 
mere lapse of time; and thus supported and strengthened, 
that presumption should be considered so strong, that at 
least some affirmative evidence should be required to 
overcome it. 

The only evidence in the record that would seemingly 
tend to impair that presumption is certain negative state- 
ments of two or three witnesses, to the effect that they 
did not know of Colonel Bowie's being indebted to any 
one; these witnesses say that they knew nothing of his 
business affairs except in and about San Antonio. 

The court below regarded this as no evidence tending 
to overcome the presumption, and refused to give the 
charge asked which was based uponit. Such negative 
statements are not out of harmony with the principle 
upon which the presumption is based; and as we do not 
regard this as any evidence militating against the pre- 
sumption, we think that the court correctly refused the 
charge asked. 

That part of the charge of the court complained of 
was objectionable because it charged a presumption of 
fact as one of law; but the assignment presenting this 
question is too general to require that we revise it, and 
particularly as under the view we take of the case it is 
an immaterial error; for we think, under the facts and 
circumstances of this case, the jury could not have rightly 
found any other verdict than that returned. Any other 
verdict would have been against the evidence. 

We conclude that the judgment of the court below 
ought to be affirmed. 

AFFIRMED. 


[Opinion delivered March 7, 1882.] 
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Leon & H. Buium v. A. E. & J. W. DAvis. 


‘Case No. 1385.) 


. ATTACHMENT — AFFIDAVIT NOT IN THE ALTERNATIVE.— An affidavit 
for an attachment stating that the defendants ‘*‘ were about to con- 
vert their property or a part thereof into money for the purpose of 
placing it beyond the reach of their creditors,” is not open to the 
objection that it states two separate grounds for an attachment in 
the alternative. 

2. SaME — EVIDENCE AS TO DAMAGE SUBSEQUENT TO, INADMISSIBLE.— 
In an action by an attaching creditor, when the debtor reconvenes 
for damages from suing out the attachment, evidence of damage 
sustained by the debtor by reason of subsequent attachments by 
other parties is inadmissible. 

SHARGE SUBSTANTIALLY CORRECT, NOT ERRONEOUS WHEN.— A charge 
which makes a wrongful suing out of an attachment depend upon 
the fact that the debtors were not converting their property into 
money, etc., at the time of the attachment, instead of putting it 
upon the ground that they were not about to so convert it, as applied 
to this cause, is not erroneous, not being to the prejudice of the 
party complaining. 

. RULES OF SUPREME COURT AS TO TRANSCRIPTS.— The rules of the 
supreme court with reference to the preparation of transcripts are 
designed to facilitate business, and the violation of the same by the 
insertion of unnecessary matter or by repetition will subject the 
party in fault to have taxed against him, on motion of the opposite 
party, unnecessary costs thereby incurred. 


APPEAL from Walker. Tried below before the Hon. 
John R. Kennard. 


Léon Blum, Sylvain Blum and Hyman Blum, partners, 
doing business under the firm name of Leon & H. Blum, 
sued A. E. Davis and W. J. Davis, partners, doing busi- 
ness under the firm name of A. E. & W. J. Davis, to 
recover a debt of some $1,600 claimed as due to Leon & 
H. Blum by A. E. & W. J. Davis. Appellants gave bond 
and made affidavit for attachment, which was issued and 
levied on appellees’ property. Appellees moved to quash 
the attachment, and the court granted the motion, quashed 














Buium v. Davis. [Galveston Term, 





Argument for the appellants. 





the attachment, and ordered the proceeds of the attached 
property to be returned to appellees —the property itself 
having been sold pendente lite under an order of the 
judge —and the proceeds being in the hands of the clerk 
of court. Appellants moved to stay the operation of the 
order of restitution until appellants could appeal there- 
from, and it was so ordered by the court, appellants being 
required to give, and giving a bond conditioned to pay 
appellees damages for the delay in case the order quash- 
ing the attachment should ultimately be sustained. Ap- 
pellees admitted the correctness of the debt claimed by 
appellants, but pleaded in reconvention for $3,500 actual 
damages for the alleged wrongful issuance of the attach- 
ment, and for $5,000 exemplary damages. Verdict and 
judgment were given for appellants for their debt, and 
that appellees take nothing by their plea of reconvention. 


Costs of the attachment were adjudged against the ap- 
pellants, who moved the court to reform the judgment 
(notwithstanding the former proceedings) so as to subject 
the proceeds of the attached property to the payment of 
the judgment for the debt. This motion was overruled 
and appellants bring this appeal upon the assignment ot 
errors as hereinafter shown. 


W. A. Leigh and Scott & Levi, for appellants. 

I. The court erred in quashing the writ of attachment 
in said cause. The affidavit for attachment, upon the 
insufficiency of which all the rulings of the court referred 
to in the assignment of error were based, was sufficient 
in law to support the attachment. It alleged but a single 
ground for the attachment, and the alternative com- 
plained of only stated two different phases of the same 
general ground for attachment, and not two separate and 
distinct grounds; and the motion to quash should have 
been overruled and the subsequent proceedings upon the 
attachment should have been had accordingly. R. S 
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art. 152, clause 11; id., art. 159; id., art. 180; Hopkins wv. 
Miller, 22 Tex., 209; Culbertson v. Cabeen, 29 Tex., 253; 
Drake on Attachment, sec. 102, and authorities cited. 


Abercrombie & Randolph and A. T. McKinney, for 
appellees. 

I. It is not true that the motion to quash the attach- 
ment should have been overruled. R. §., art. 152; Car- 
penter et al. v. Pridgen, 40 Tex., 32; Culbertson v. Cabeen 
et al., 29 Tex., 247; Garner v. Burleson, 26 Tex., 348; 
Hopkins v. Nichols, 22 Tex., 206; Drake on Attachment 
(6th ed.), sections 101, 102 and 107a, and authorities 
cited under each; Sayles’ Pl., sec. 26; 1 Chitty’s Pl., 
sec. 260. 

II. The court erred in refusing to permit appellees to 
prove by the witness, A. E. Davis, that other parties pro- 


cured and levied attachments on the property of appel- 
lees. R. S., art. 2252; York’s Adm’r v. Gregg, 9 Tex., 
85; Coons v. Renick, 11 Tex., 134; Wallis v. Beauchamp, 
15 Tex., 303; Greenleaf’s Evidence, secs. 484, 485, 508, 
582. 


III. The court erred in the second clause of the charge 
where it submitted to the jury the question whether the 
defendants had converted their property, or a part 
thereof, instead of the real issue submitted by the plead- 
ings, as to whether the defendants were about to convert 
their property, or a part thereof, into money, for the 
purpose of placing the same beyond the reach of their 
creditors, as is shown in motion for new trial. 

IV. The court erroneously charged the jury that ap- 
pellees’ right to recover actual damages depended solely 
and alone upon the proposition whether appellees were 
about to convert their property, or a part thereof, into 
money, for the purpose of placing it beyond the reach of 
their creditors, disconnected from the further fact that 
plaintiffs would thereby probably lose their debt. 
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Srayton, Associate JUsTICE.— The ground set out in 
the affidavit in this cause for attachment was that A. E. 
& W. J. Davis “‘ were about to convert their property, or 
a part thereof, into money, for the purpose of placing it 
beyond the reach of their creditors,” and a motion to 
quash the attachment, which was sustained by the court 
below, was based upon the insufficiency of that affidavit; 
and it is claimed that the same was insufficient in ‘ that 
the affidavit is not positive, but strictly in the alterna- 
tive,” and states that one of two facts which authorizes 
the writ is true, but does not state which is true. 

Under the law as it stood prior to the adoption of the 
Revised Statutes, the facts made the basis for an attach- 
ment in this cause were not ground therefor. 

Under former laws in a number of cases, in which 
more than one specific grcund for attachment was set 
out in the alternative in the affidavit, it has been held 
that the affidavit was insufficient; among them are the 
cases of Carpenter ef al, v. Pridgen, 40 Tex., 32; Hop- 
kins v. Nichols, 22 Tex., 20€: and Culbertson v. Cabeen 
et al., 29 Tex., 247. 

These were all cases in which the alternative grounds 
set up were separate and distinct, and in themselves — 
complete, and presenting diverse grounds upon which the 
writ was authorized. 

If the ground set out in the affidavit in this cause be 
of that character the same result should follow; but it is 
not believed that such is the case. To convert property 
into money for the purpose of placing it beyond the 
reach of creditors, may involve the whole or only a part 
of the property of the debtor; and if the words “or a 
part thereof ” were erased from the statute, a conversion 
of a part of the debtor’s property about to be made, for 
the prohibited purpose, would be sufficient to sustain an 
attachment based upon an affidavit charging that a debtor 
was about to convert his property into money for the 
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purpose of placing the same beyond the reach of his 
creditors; and an affidavit charging that a debtor was 
about to convert a part of his property into money for 
the purpose of placing the same beyond the reach of his 
creditors, would be sufficient to authorize an attachment 
in a case in which a debtor was about to convert all of 
his property into money, for the purpose of placing the 
same beyond the reach of his creditors. The difference 
is only in degree and not in the quality of the act, either 
in the mental or physical act of the debtor. 

The conversion of a part of a debtor’s property into 
money is a conversion of his property into money; and 
a conversion of his property into money is a conversion 
of a part of his property into money; for the whole in- 
cludes every part. 

The statute evidently intended that any phase of con- 
version about to be made by a debtor for the specified 
purpose, which in degree is such ‘‘ that the plaintiff will 
probably lose his debt unless such attachment is issued,” 
whether the same amounts to a conversion of the entire 
property of a debtor subject to forced sale, or of only a 
part thereof, shall constitute but one ground for attach- 
ment (Drake on Attachments, 102 and citations; Hop- 
kins v. Nichols, 22 Tex., 208), and we are of the opinion 
that the court erred in quashing the attachment in this 
cause. 

The Davises have filed cross assignments of error, and 
urge that the court erred in refusing to permit proof that 
after attachment was sued out by L. & H. Blum, other 
persons sued out attachments against them, in order to 
show that they sustained damage. 

It was not proposed to show that L. & H. Blum caused 
such attachments to issue, nor that they had been in any 
way connected therewith; and we are not aware of any 
rule by which L. & H. Blum could be made responsible 
for the acts of others with which they were in no man- 
ner connected. If they wrongfully sued out an attach- 
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ment, they were liable for the proximate damage to 
Davis resulting therefrom; but that other persons should 
sue out attachments against the property of the Davises 
simply because the Blums had done so, was certainly not 
the natural, ordinary or proximate result. 

If other persons wrongfully sued out attachments they 
would be liable to A. E. & W. J. Davis therefor upon 
their attachment bonds; but if such attachments were not 
wrongfully sued out, no damage whatever, in legal con- 
templation, would result to the latter. -The suing out of 
the attachment could neither make nor prevent grounds 
for suing out attachments by others. 

The proof not being admissible, it is unnecessary to 
consider whether or not the court erred in not permitting 
it to be made in the manner proposed by the Davises. 

After instructing the jury that they would inquire 
into the truth or falsity of the affidavit made for attach.- 
ment, the court instructed the jury as follows: ‘‘ Now if 
it be true, that, at the time said affidavit was made, the 
defendants were about to convert their property, or a part 
thereof, into money, for the purpose of placing it beyond 
the reach of their creditors, then the defendants are not 
entitled to any actual damages against the plaintiffs and 
the sureties on their attachment bond; but if you shall 
believe to your satisfaction, from the evidence, that the 
defendants were not so converting their property, or a 
part thereof, into ‘money, for the purpose of placing it be- 
yond the reach of their creditors, then such attachment 
was wrongfully sued out, and you will find for the de- 
fendants,” etc. 

It is claimed that this charge was erroneous, in that it 
made the wrongful suing out of the attachment to de- 
pend upon the fact that they were not converting their 
property into money for the purpose of putting it beyond 
the reach of their creditors at the time the attachment 
was sued out, instead of putting it upon the ground that 
if they were not about to so convert their property, or 
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a part thereof, the suing out of the attachment was 
wrongful. 

It is not believed that in reference to this cause, and 
the propriety of the charge given, there can be any sub- 
stantial difference between the charge as given and as it 
would have been if given as appellees contend it should 
have been. 

The words “‘ were not so converting” are not materi- 
ally different in their meaning when applied to this cause, 
from the words ** were not about to convert,” which ap- 
pellees contend should have been used in the charge; both 
phrases indicate an uncompleted design to convert, and 
the words used could not have misled the jury. Mc- 
Graw v. Welch, 2 Col., 284. If the charge had been 
erroneous it would be such error as the appellees could 
not complain of; for it made the rightful suing out of 
the attachment to depend upon an intention, somewhat 
advanced by act, towards an actual conversion into money, 
which was more than the statute requires; for the formed 
intention, coupled with an opportunity to convert, would 
be sufficient to render suing out of the attachment right- 
ful. That the charge of the court, construed according to 
its grammatical construction, would make the suing out 
of the attachment wrongful unless A. E. & W. J. Davis 
were actually engaged in converting their property inte 
money for the purpose of placing the same beyond the 
reach of their creditors at the time the attachment was 
sued out, could not have prejudiced the rights of the’ 
Davises. 

The charge of the court fairly submitted the proper is- 
sues to the jury, and the verdict of the jury in favor of 
L: & H. Blum establishes that the attachment was not 
wrongfully sued out; and it is therefore unnecessary to 
consider the charge of the court in reference to such mat- 
ters as bore only upon the question of exemplary damages. 

There was some testimony tending to show that grounds 
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for the attachment existed, and, though there is much 
evidence to the contrary, the jury having passed upon 
the question, and the judge who tried the cause having 
refused a new trial, it is not a case in which, under estab- 
lished rules, we would be authorized to reverse the judg- 
ment upon the ground that it was not supported by 
evidence. 

We deem it proper in this cause to call attention to the 
utter disregard of the rules of this court in regard to the 
manner of making up transcripts. The rules upon this 
subject are intended not only to facilitate the business of 
the ceurt, but to prevent the accumulation of unneces- 
sary costs. 

The transcript in this cause contains many papers 
wholly unnecessary to the proper presentation of the 
case, and even in reference to some of these papers we 
find them inserted more than once, thus running up the 
bill of costs to a sum unnecessary and unreasonable. 

There has been no complaint by either of the parties 
on this account by motion to tax unnecessary cost against 
the party who filed the transcript here, or otherwise; but 
we desire to say that, in this and similar cases, such a 
motion, if made, would receive a very prompt hearing. 

The judgment of the court below being erroneous in 
so far as it adjudged the affidavit for attachment insuffi- 
cient, and quashed the attachment levied in the cause, 
and it appearing that the attached property had been sold, 
and that the proceeds of the sale were now in the cus- 
tody of the court below, the judgment of the district 
court will be so reformed as to apply the proceeds of the 
attached property to the payment, so far as the same will 
go, of the judgment rendered in favor of L. & H. Blum 
in the court below, which is affirmed. 


REFORMED AND AFFIRMED. 
{Opinion delivered March 10, 1882.] 
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Mary L. MONTGOMERY ET AL. V. JAMES E. CARLTON. 
(Case No. 1356.) 


1. DEED NOT VOID — PAROL EVIDENCE ADMITTED.— A deed is not void 
for want of certainty by reason of the omission of one of the calls 
in the field notes, where by the description given, and by reversing 
the calls in the field notes, the missing call can be supplied and the 
land identified. Parol testimony in aid of such a deed is admissible. 

2. MOTION FOR NEW TRIAL— DEFECT IN.— Where the defendant in a 
cross-bill prayed to have his field notes corrected, and a cloud re- 
moved from his title, the case being tried in the absence of the 
plaintiff, resulting in a judgment in favor of the defendant, hela, 

(1) That the motion for a new trial, on the ground that the plaint- 
iff had a meritorious cause of action and for other reasons sufti- 
ciently established, was defective in not exhibiting the chain of title 
or other documentary evidence relied on. 


APPEAL from Colorado. Tried below before the Hon. 
Everett Lewis. 

Suit for damages for cutting and hauling timber from 
the land of appellants by appellee, and to remove cloud 
from title to six hundred and forty acres of the land de- 
scribed in the plaintiffs’ petition, owned by them. 

The petition was filed February 8, 1881, and was an 
appearance case at the March term, 1881. The defendant 
answered on the lith, being default day, denying all 
claim to all the land described in the petition, except six 
hundred and forty acres, which he set out by metes and 
bounds, and deraigning title from the ancestors of plaint- 
iffs; also setting up in his answer that the deed for the land 
claimed by him from John G. Montgomery and Ann E. 
Montgomery, the parents of plaintiffs, to Edward, Clarissa 
and Henry Terrell, dated December 3, 1853, and through 
which defendant claims title, was defective in the field 
notes, and did not in fact cover any land at all, and 
praying for judgment for title to the six hundred and 
forty acres set out by metes and bounds in his answer. 
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On March 12, 1881, the case was peremptorily called for 
trial, and defendant obtained a judgment for six hundred 
and forty acres, as set out in the field notes in said judg- 
ment, being the same tract described in their answer as 
the land intended to be conveyed by said John G. and 
Ann Montgomery by their deed dated December 3, 1853. 
Plaintiffs’ counsel, on the 14th of March, filed a motion 
for a new trial, setting up that he was too sick to attend 
court at the time said trial was had, and that he had been 
misled by the order calling the criminal docket at the 
time said cause was tried, being led to believe that no 
civil business would be tried during said time, and that 
plaintiffs had a meritorious cause of action by title 
acquired since January, 1874, as well as that acquired by 
their ancestors in 1853; and all the questions or matters 
set out in the plaintiffs’ petition had not been heard, 
which was supported by the oath of said counsel, which 
said motion was overruled by the court; to which ruling 
the plaintiffs excepted, and gave notice of appeal in open 
court. They brought the case to the supreme court by 
appeal. 


F. Barnard, for appellants. 


Foard & Thompson, for appellee. 


BonNER, ASSOCIATE JuSTICE.— The first two assigned 
errors, that the court erred in permitting the defendants 
to go to trial within the time within which the criminal 
docket had been set, and that the court erred in permit- 
ting the defendant to read from the records of deeds 
without previous notice, however true they may have 
been in point of fact, are not sustained either by bill of 
exceptions or otherwise by the record. 

The third assigned error is that the court erred in en- 
tering judgment for the six hundred and forty acres of 
land set up in defendant’s answer, when said answer ad- 
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mitted that the field notes in the deed under which he 
claimed title showed that it did not include any land at 
all. 

By the answer of the defendant it is alleged that the 
second call in the field notes of the land claimed by him 
was by mistake omitted in one of the deeds in his chain 
of title, and that unless supplied the deed would not con- 
vey any land. It is further alleged, in effect, that the 
true description could be ascertained by the recitals and 
description given in the chain of title under which he 
claims, and which title was derived in part through the 
ancestors of plaintiffs. 

The answer sought to correct this defect in the descrip- 
tion. The testimony of Toliver, a practical surveyor, 
showed that from the description given in the deed from 
John G. Montgomery and wife, the ancestors of plaintiffs, 
to the Terrells, which was one of the links in defendant's 
chain of title, and by reversing the calls in the field notes, 
the missing call could readily be supplied, and the land 
identified on the ground by any surveyor, and that he 
had in fact so identified it. This, then, does not present 
the case of such patent defect upon the face of the deed 
as would render it void for want of certainty, and which 
couid not be aided by parol extrinsic testimony. Norris 
v. Hunt, 51 Tex., 609. 

The fourth and last assigned error is that the court 
errred in overruling plaintiffs’ motion fora new trial; said 
motion showing that plaintiffs’ counsel was unavoidably 
absent on account of being too sick to attend court, and 
was misled in supposing no civil business would be tried 
during the time set for the trial of criminal cases, and 
that they had a meritorious cause of action, and were 
prevented from presenting the same on account of the 
sickness and absence of their counsel, and that they had 
not had a fair trial, 


In the motion for a new trial, like one to set aside a 
Vout. LVI — 28 
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judgment by default, the plaintiffs should have shown, 
not only that they were not guilty of negligence, but also 
that they had a meritorious cause of action. If the 
grounds for the motion were not sustained by the record — 
as they were not in this case,—the motion should not 
only have been supported by affidavit of the plaint- 
iffs, their agent or attorney, but if based upon some fact 
of which this affidavit was but secondary evidence, as 
the testimony of some third party or a chain of title evi- 
denced by writing, then, as a general rule, the affidavit 
of this third party or this chain of title should also be 
exhibited with the motion. 

The gravamen of the motion for a new trial in this case 
was, that the counsel for plaintiffs was sick and not pres- 
ent, and that they did not have a fair trial. And further, 
that they had a good cause of action, acquired since Janu- 
ary 1, 1876, as well as that acquired by their ancestors in 
1853. 

If it be admitted that the absence of plaintiffs’ counsel 
was sufficiently accounted for, still the motion for a new 
trial was defective in not setting out or exhibiting the 
chain of title relied on by plaintiffs; and it does not 
appear by the record that this defect was cured, or offered 
to be cured, by evidence on the submission of the motion. 

The case as presented by appellants’ brief is one of 
hardship, and we have given the record a very careful 
consideration, but as presented, we cannot see that there 
was error in the judgment below, and it is accordingly 
affirmed. 


AFFIRMED. 
[Opinion delivered March 10, 1882.] 
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P. M. CungEy ET AL. v. J. B. SHAW. 
(Case No. 1461.) 


1. ESTATE OF BANKRUPT — CONCURRENT JURISDICTION OF BANKRUPT 
AND PROBATE COURTS.— The widow and heirs of a testator sued to, 
recover land sold under a decree of the United States distrivi court 
in foreclosure of a mortgage held by the assignee of an estate in 
bankruptcy. The widow and two others had been appointed exec- 
utors by the will, free from the control of the probate court. The 
suit to foreclose was brought by the assignee against the executrix, 
but the petition in the present case alleges that at the time the suit 
was brought and the sale made the estate was being administered 
by her under the rules of the probate court. In that suit the execu- 
trix appeared and answered, claiming only the homestead exemp- 
tion. Held, 

(1) That the United States district courts, as courts of bankruptcy, 
and the state courts have concurrent jurisdiction of suits for the 
recovery of the property of a bankrupt estate, or of a debt due the 
estate, but the former have power to render their jurisdiction 
practically exclusive. 

(2) That had the defense been made that proceedings to coliect 
the claim against the estate of deceased and enforce the lien were 
already pending in the probate court, the federal court would not 
have been divested of its jurisdiction, but the assignee merely 
required to elect between the two tribunals. 

(3) Where the bankrupt court proceeds to enforce a claim on the 
estate of a decedent, the preferences and exemptions given by the 
state law are to be respected. 

(4) That the decree rendered by the United States district court, in 
the exercise of its jurisdiction, bound the estate of deceased, and 
therefore those claiming the land as heirs or distributees; and this 
whether the estate was represented by an independent executrix, 
or one under-the supervision of the probate court. 


ApprAL from Waller. Tried below before the Hon. 
W. H. Burkhart. 


A. J. Harvey, for appellants. 

I. The probate court of Austin county acquired ex- 
clusive jurisdiction of the subject matter prior to the 
bankruptcy of the holder of the claim against the estate, 
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and the lien could not be enforced in any other tribunal. 
47 Tex., 369. 

II. The United States district court had no jurisdiction 
of the persons of plaintiffs, they never having been 
brought before it, and their personal rights could not be 
affected by the decree or sale. Rorer on Judicial Sales, 
p. 83, sec. 199; Haines v. Beach, 3 Johns. Ch., 459. 


Harris & Harris, for appellee. 


GouLp, Cuter Justice.— The widow and heirs of P. M. 
Cuney, deceased, sue to recover a tract of land, sold under 
a decree of the United States district court, foreclosing a 
mortgage thereon, rendered March 3, 1876, in a suit 
brought by the assignee of the bankrupt estate of R. & 
D. G. Mills against the executrix under the will of said 
Cuney, deceased. In their petition plaintiffs set out at 
length the mortgage or deed of trust given by Cuney, 
his death in 1867, leaving a will under which plaintiffs 
were his sole legatees and distributees, and appointing 
his widow and two other persons executors, free from the 
control of the probate court; the establishment of the 
debt and mortgage against the estate by the allowance 
thereof by the surviving widow, who qualified as execu- 
trix, and by the approval of the county judge of Austin 
county; that at the time of the institution of the suit by 
the assignee up to the time of the sale under the decree 
therein, at which sale defendant became the purchaser, 
the administration of the estate of said Cuney was pend- 
ing in the probate court of Austin county, but that at the 
time the petition in this case was filed, administration on 
the estate was no longer pending or necessary. ‘The 
petition further shows that in that suit by the assignee 
of R. & D. G. Mills, the executrix appeared and answered. 
making no defense further than to claim the homestead 
exemption, which claim was allowed, and the home- 
stead excepted out of the land decreed to be sold. 
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The court sustained a general exception to this peti- 
tion, and the question presented for our decision involves 
the jurisdiction of the United States district court sitting 
in bankruptcy to render such a decree and to bind the 
heirs of Cuney, they not having been made parties other- 
wise than through the executrix. The bankrupt act 
extends the jurisdiction of the district courts, as courts 
of bankruptcy, ‘to the collection of all the assets of the 
bankrupt.” Sec. 4972, R. 5. U. S. The courts of the 
United States have uniformly asserted the jurisdiction of 
the bankrupt court to entertain suits for the recovery of 
the property of, or of debts due to, the estate of the bank- 
rupt, and the power to make that jurisdiction practically 
exclusive by enjoining parties from proceeding elsewhere. 
In re Mallory, 6 Bank. Reg., p. 22; Bump on Bankruptcy, 
10th ed., pp. 835, 338. In Lathrop v. Drake, 91 U. S., 518, 
Justice Bradley says: ‘‘The state courts may undoubt- 
edly be resorted to in cases of ordinary suits for the pos- 
session of property or the collection of debts; and it is 
not to be presumed that embarrassments would be en- 
countered in those courts in the way of a prompt and fair 
administration of justice. But a uniform system of 
bankruptcy, national in its character, ought to be capa- 
ble of execution in the national tribunals, without de- 
pendence on those of the states, in which it is possible 
that embarrassments might arise.” In suits for the re- 
covery of the property of the bankrupt estate or of a 
debt due the estate, the state and federal courts have 
concurrent jurisdiction, but the bankrupt court is vested 
with powers which enable it to make its jurisdiction 
practically exclusive. But it is claimed that the probate 
court of Austin county acquired exclusive jurisdiction of 
the subject matter prior to the bankruptcy of the holder 
of the claim against the estate, and that the lien could 
not be enforced in any other tribunal. 

We are inclined to the opinion that the averments of 
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the petition must be regarded as showing that the estate 
of P. M. Cuney was being administered, not by an inde- 
pendent executrix, but under the supervision and orders 
of the probate court of Austin® county. The petition 
leaves it unexplained how it was that, under such a will, 
the estate was being regularly administered in that court, 
but the pendency of such an administration was dis- 
tinctly averred. But the executrix, when cited to answer 
in the bankrupt court, a petition, evidently treating her 
as acting as an independent executrix, appeared, and 
submitted to the jurisdiction of that court; nor does it 
appear that the probate court thereafter assumed juris- 
diction over this part of the decedent’s estate. 

Had the defense been made that the proceedings to 
collect this claim and enforce the lien were already pend- 
ing in the probate court of Austin county, the effect 
might have been to require the assignee to elect between 
the two tribunals, but not to divest the United States dis- 
trict court of its jurisdiction over the case. Whether as 
independent executrix, or as executrix administering 
under the orders of the probate court, Mrs. Cuney was 
competent to represent the estate, and to bind the heirs 
in defending a suit to foreclose the mortgage. Guilford 
v. Love, 49 Tex., 715; Gunter v. Fox, 51 Tex., 383; Zach- 
arie v. Waldron, decided at present term. Her appear- 
ance and subsequent submission to the jurisdiction of the 
bankrupt court was, we think, sufficient to bind the heirs 
or distributees of the estate. Unquestionably the relative 
rights of the assignee, as a lien creditor of Cuney’s estate, 
and sf the distributees of that estate, were regulated by 
the laws cf this state, and it cannot be doubted that the 
bankrupt «ourt in foreclosing the mortgage would have 
respected those laws. The difficulties and delays in 
bringing before it the various parties interested in the 
estate of the deceased, as creditors or distributees, would 
frequent:: be very great, and even in case of claims 
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against living persons, great enough to account for the 
practice of selling the claims due the bankrupt estate, 
rather than attempting to collect them. The right to 
take the latter course by proceeding in the bankrupt 
court, having due regard to the preferences and exemp- 
tions given by the laws of the state, clearly existed; and, 
in the present case, if the preferences or rights given by 
those laws were interfered with by the decree of the 
bankrupt court, that fact does not appear. As presented 
in the petition there is no conflict of jurisdiction between 
the probate court and the United States district court. 
The latter court, in the exercise of jurisdiction conferred 
on it by the laws of the United States, rendered a decree 
binding the estate of the deceased, and therefore binding 
those claiming the land sold as heirs or distributees of 
that estate. This was certainly so if the estate was in 


that suit legally represented by an independent execu- 
trix, and, we think, it was also so, if the executrix in 
administering the estate was acting under the supervision 
of the probate court. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered March 11, 1882.] 





THe Houston & Texas CENTRAL RAmLWAY COMPANY V. 
MariA VAN ALSTYNE, EXECUTRIX. 
(Case No, 1177.) 


1, SALE OF STOCK— SURRENDER OF ORIGINAL CERTIFICATE — EFFECT 
or.— After a sale of stock in a railroad company by the owner to 
whom the certificate had issued, the sale being evidenced by assign- 
ment and delivery of the certificate, and after the purchaser had 
surrendered said certificate to the company and received in lieu 
thereof a certificate in his own name, the transaction being properly 
evidenced on the books of the corporation, the original certificate 
and the rights of the original owner were extinguished, so that a 
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subsequent assignment of said stock by said original owner to 
another party would pass no right or title thereto. 

. NEW CERTIFICATE ISSUED TO SECOND ASSIGNEE.—If by mistake a 
new certificate of stock has also issued to the second assignee, he 
not being a purchaser for value and without notice, will not be 
entitled to the rights of an owner of stock. 

. SAME — FIRST PURCHASER SECRETARY AT THE TIME.— It seems that 
this is so, although the first purchaser was the secretary of the 
company, and as such by mistake issued the certificate to the 
second assignee. 

. SAME—SEOCOND ASSIGNEE A DIRECTOR — KNOWLEDGE.—The second 
assignee, being a director of the company and in a position to know 
its affairs, cannot avail himself of the mistake. 

. SPECIFIC PERFORMANCE — SUBSTITUTION OF CERTIFICATES.— The rail- 
road company had resolved to increase its stock eight-fold, by 
substituting for the original certificates new certificates on the basis 
of eight for one; held, that a suit by the second assignee to enforce 
his right to these new certificates was substantially a suit for 
specific performance. 


APPEAL from Harris. Tried below before the Hon. 
James Masterson. 

Appellee instituted this suit in September, 1879, to 
recover of defendant forty shares of its capital stock or 
their value in money. 

It was agreed that prior to 1861 defendant had issued a 
certificate for five shares of stock to one L. L. Bartlett, 
and that the plaintiff claimed through an assignment of 
that stock in 1866 to her testator by Bartlett, and she 
alleged, and it was admitted as true, that afterwards, in 
1866, her testator presented the assignment to defend- 
ant’s board of directors, and that they issued to him, as 
assignee of Bartlett, a certificate for said five shares, 
which the plaintiff ‘‘ now holds.” 

It was further alleged and admitted as true, that since 
then the defendant, by proper action, has determined to 
issue to each of its stockholders eight shares of new stock 
in its company for each share previously issued, which 
entitled plaintiff to forty shares of the new or present 
capital stock in defendant’s company in lieu of the five 





1882. | H. & T. C. R’y Co. v. Van ALSTYNE. 





Statement of the case. 





shares issued to her testator as assignee of Bartlett, if in 
law she is entitled to recover anything on account of the 
Bartlett stock. 

The defendant alleged that Bartlett assigned the same 
stock to Wm. R. Baker in 1861, of which the plaintiff's 
testator had notice. That in 1861 Baker presented the 
assignment and surrendered the certificate issued to Bart- 
lett to defendant’s officers, and they issued to him as 
assignee of Bartlett a certificate for said five shares, which 
he still held, and then averred that plaintiff’s testator 
was a director in defendant’s company at the time he 
took the assignment from Bartlett; and that he fraudu- 
lently procured said officers to issue the certificate through 
which the plaintiff claimed, and the same was issued in 
mistake; wherefore plaintiff was not entitled to forty 
shares of new stock in place of the five shares of Bartlett 
stock. 

It was also proved that the transfer from Bartlett to 
Baker was among the records of the company; that Van 
Alstyne was a director in the railroad company from 1860 
to 1867, and during that time his place of business was 
in the general office of the company and he had access to 
the records of the office; that Baker was secretary of 
the company in 1866, when the certificate for the Bartlett 
five shares was issued to Van Alstyne; that the issuance 
to the latter was an oversight on his (Baker's) part; and 
that he did not remember having previously bought the 
stock. 

For the plaintiff it was admitted that she was execu- 
trix of William A. Van Alstyne; that Bartlett assigned 
his five shares to her testator in 1866; that in that year 
defendant’s officers issued to hin on that assignment, as 
assignee of Bartlett, a certificate for said five shares, and 
that William R. Baker was a-director and the secretary 
of defendant at the time, and that said shares were 
worth, at the trial, the amount at which the court esti- 
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mated them in its judgment, to wit, fifty-two dollars per 
share of $100 each. 

It was proven that plaintiff's testator was a director in 
defendant’s company during all of 1866, and was familiar 
as any one with defendant’s business and papers, having 
his desk in general office of defendant. That Bartlett 
never owned but five shares of stock in defendant’s com- 
pany, and that he assigned them to William R. Baker 
and delivered him the certificate therefor in 1861; that 
Baker, in the same year, presented said assignment to 
defendant’s proper officers, and delivered to them the cer- 
tificate originally issued to Bartlett, and that the said 
officers then issued and delivered to him as assignee of 
Bartlett a certificate for said five shares, which is still out- 
standing and claimed by him or his assignee; that the 
certificate which was issued to plaintiff’s testator was is- 
sued in mistake, in that he, the officer issuing same, did 
not remember at the time it was issued that one had been 
issued previously to him, Baker, and if he had known it 
or thought of it at the time, the one to Van Alstyne would 
not have been issued. 

It was agreed that forty shares of the stock for which 
judgment was rendered in this case was in lieu of the five 
shares originally issued to Bartlett. 

It was agreed that the issue in this case only extended 
to the Bartlett stock. 

A. 8. Richardson testified: Iam now secretary of de- 
fendant, and as such have in my possession the books and 
records of Houston & Texas Central Railway Company. 
The stock book of said company shows that on the Ist 
day of April, 1861, a certificate for five shares of the cap- 
ital stock of defendant was issued to one L. L. Bartlett. 
(This certificate was then introduced in evidence.) I find 
among the transfer papers a written transfer from L. L. 
Bartlett to Wm. A. Van Alstyne, of date 2d March, 1866. 
(The transfer was then read in evidence.) The stock 
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books show that on the 27th of March, 1866, defendant 
issued to W. A. Van Alstyne, by virtue of this transfer, 
a certificate for said five shares of stock. (The certificate 
was then read.) 

Plaintiff also proved that for the West, Mugg, Ander- 
son and Mayes stock, certificates issued as alleged in 
plaintifi’s petition. 

Plaintiff also proved that in the year 1874 defendant, 
by its board of directors, by resolution, authorized an in- 
crease of its stock eight-fold, and provided therein for an 
exchange and substitution of the original shares for the 
new certificates, on the basis of eight new certificates or 
shares of its stock for one of its old or original certificates 
or shares. 

It was admitted that the new stock, at the time of 
trial, was worth $52 per share. 

A. 8. Richardson again testified: As stated before, I 
am now secretary of defendant. The only stock ever is- 
sued to Bartlett was the certificate for five shares, of date 
April 1, 1861. I find among the records a transfer from 
L. L. Bartlett to W. R. Baker, of date April, 1861. (The 
transfer was then read in evidence.) The stock book 
shows that by virtue of this transfer a certificate for five 
shares of stock was issued to said Baker. Baker was the 
recognized owner of the stock until 1877, when he sold 
the same to Charles Morgan. (The certificate to Baker 
for said five shares was then read in evidence.) Van 
Alstyne was a director in defendant’s company from 1856 
to the date of his death in 1867. 

W. R. Baker testified: I bought the L. L. Bartlett five 
shares of stock in April, 1861, and he transferred the 
same to me by written transfer, which I deposited with 
the defendant at that time —that is, in the office of the 
secretary —together with the original certificate that had 
been issued to Bartlett. The certificate to Bartlett was 
then canceled and a new certificate for said five shares 
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was issued to me; that from 1860 to 1867 W. A. Van Al- 
styne was a director in defendant’s company, and during 
that time his place of business was in the general office 
of defendant, where the books and papers of the com- 
pany were on file. That the transfer of Bartlett to Baker 
was on file in the office of the secretary at the date of the 
issuance of the stock to Van Alstyne, and that he (Van 
Alstyne) had access to the records of the office, and there 
was no one more familiar with the records. That I (the 
witness) was secretary of defendant in 1866, when the 
certificate for the Bartlett five shares was issued to Van 
Alstyne, and I issued the certificate at Van Alstyne’s re- 
quest, not remembering that I had previously bought the 
stock. It was an oversight on my part, and would not 
have been made if I had remembered that Bartlett had 
previously transferred the stock. Afterwards I called 


Van Alstyne’s attention to the fact that I had a prior 
transfer from Bartlett, and he (Van Alstyne) said: “ Well, 


bb) 


I reckon you have the better title.” The witness was 
secretary of the defendant company at time of issue 
of Bartlett stock to him, and also at the time certifi- 
cate of said stock was issued to Van Alstyne, and in 
issuing said stock was acting within the scope of his 
authority. 

The cause was submitted to the court without a jury. 
Judgment for the plaintiff, decreeing that plaintiff re- 
cover of the defendant the new stock sued for, to be 
issued to plaintiff within twenty days from date of judg- 
ment, and on failure to do so that plaintiff recover the 
value of said stock as proven on the trial. 

The defendant assigned the following as grounds of 
error: 

‘The court erred in rendering judgment in favor of 
the plaintiff for forty shares of defendant’s capital stock 
in place of the five shares originally issued to L. L. Bart- 
lett, because the proof shows that Bartlett assigned this 
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same stock to W. R. Baker in 1861, who presented the 
certificate of stock issued to Bartlett with Bartlett’s 
assignment to him, when the certificate issued to Bart- 
lett was canceled and a new one issued to Baker in 1861, 
which he has ever since held; and the proof shows further 
that afterwards, in 1866, Bartlett assigned the same stock 
again to plaintiff’s testator while he was a director in de- 
fendant’s company, familiar with its affairs, and that he 
procured a certificate to be issued to him for the Bartlett 
five shares, and that this certificate was issued in mistake 
of the fact that one had previously issued to Baker, and 
the one to Van Alstyne would not have issued if the 
board of directors had remembered at the time that one 
had previously issued to Baker on an older assignment 
and surrender of the original certificate.” 


Baker & Botts, for appellant. 


E. P. Turner, for appellee. 

I. This is not a contest between Van Alstyne and 
Baker as to the ownership of the Bartlett stock. Hence, 
if appellant’s propositions be true, they are not applicable, 
nor are the authorities thereunder applicable to the facts 
of this case. Field on Corp., p. 128, sec. 112; Potter on 
Corp., p. 333, sec. 260; Bayard v. F. & M. R. R. Co., 52 
Penn. St., 232; Halbrook v. New Jersey Zine Co., 57 
N. Y., 621; Kortright v. Commercial Bank of Buffalo, 
20 Wend., 91; Isham v. Buckingham, 49 N. Y., 217 and 
cases cited; McNeil v. Tenth National eng 46 N. Y.., 
325; Pollock v. National Bank, 7 N. Y., 278; Saulsbury 
Mills wv. Toweend, 109 Mass., 115; Dallin v. Mid. R. R. 
Co., 22 Eng. L. & E., 452. 

II. The allegations of the answer and the proof must 
correspond. 

III. Even if it be regarded as issued under mistake, we 
submit that where the means of inquiry are equally open 
to both parties, if a mistake occur without any fraud or 
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falsehood, no relief can be granted. Kerr on Fraud and 
Mistake, pp. 407 (n) and 495; Daniel v. Mitchell, 1 Story, 
172; Warner v. Daniels, 1 Wood & Min., 90; Hill v. Bush, 
19 Ark., 522; Jouzin v. Toulmin, 9 Ala., 662. 

IV. This is not a suit for specific performance, and 
appellant cannot plead mistake as a bar to the action. 

V. Should it be considered by the court that there is 
a suit for specific performance, and mistake would be a 
bar, the allegations in the answer do not set up mistake, 
and are utterly insufficient as a bar to this action. 

VI. If the certificate was issued to Van Alstyne by mis- 
take on the part of the appellant, and the allegations of 
mistake in the answer are sufficient, the issuance is 
clearly due to gross negligence on part of appellant, and 
is not such a mistake as could be relieved against. Kerr 
on Fraud and Mistake, p. 406; Bigelow on Estoppel, 
p. 552. 


Watker, P. J. Com. App.— The character of this suit 
is to enforce specific performance of a contract made 
under a mistake of fact as to the essential elements and 
considerations which entered into it. The proper deter- 
mination of the issues between the parties rests upon the 
inquiry whether the transaction between Van Alstyne 
and the proper officers, representing the defendant, which 
resulted in issuing to him, as the assignee of Bartlett, a 
certificate of five shares of stock, was in law or equity 
one which constituted him a bona fide stockholder; one 
entitled to receive dividends with other stockholders of 
the corporation; a stockholder entitled to demand and 
have the benefit of the resolution of the directors of the 
defendant, entitling each of its stockholders to eight 
shares of new stock in its company for each share pre- 
viously issued. 

Van Alstyne, when he applied for and obtained the 
certificate on which he relies in this suit for five share : 
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of stock, does not pretend to acquire or hold the same as 
the assignee of any certificate for stock hitherto issued to 
Bartlett; but whatever rights he pretended to claim 
under Bartlett were asserted to exist under an assign- 
ment of said Bartlett's stock. 

Bartlett’s certificate of stock had long before the said 
assignment ceased to exist. It had been delivered to 
Baker as the assignee thereof, and by Baker surrendered 
to the defendant, receiving in lieu thereof certificates for 
the five shares of stock, which transaction was properly 
evidenced by the books of the corporation, through appro- 
priate entries made thereof. Van Alstyne therefore took 
no legal title whatever to any interest or right of Bartlett 
to said five. shares of stock, so far as any transfer from 

3artlett to Van Alstyne was concerned, after the transac- 

tions which have been recited under his transfer to Baker 
transpired, culminating in the utter extinction of Bart- 
lett’s certificate, and of all right of Bartlett, legal and 
equitable, as shown by the surrender of stock referred to, 
and its replacement by an original and independent cer- 
tificate issued to Baker instead. It was the same, when 
Bartlett made his assignment to Van Alstyne, as though 
he had never been in any wise connected with said five 
shares of stock. 

Clearly, Van Alstyne acquiring no legal title under Bart- 
lett’s assignment to him, his right, or rather the right of 
his heirs or estate, to enforce the rights claimed in this 
suit against the defendant must depend upon such equi- 
ties, as against the defendant, as can be shown to exist 
under the facts of this case. 

The rules of law or equity applicable to this case are 
not complicated with questions as to the relative rights 
of Baker and of Van Alstyne under their respective as- 
signments, nor with any question as to what might be 
the rights of a third person who had purchased from Van 
Alstyne, without notice as to the facts, bona fide, and for 
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a valuable consideration. The case which is before us 
presents the question whether, as between the original 
parties to the assignment made to Van Alstyne, he is en- 
titled to enforce specitically the contract which entitled 
him, prima facie, on the face of the certificate which 
was issued to him, to the benefits pertaining thereto. 

No ground of equitable relief, in behalf of the plaintiff, 
seems to be relied upon by either allegation in the plaint- 
iff’s pleadings, nor does the same appear in the statement 
of facts, nor by the case agreed upon. It is not pre- 
tended by the plaintiff that Van Alstyne procured the 
assignment upon which he relies, under inducements or 
representations held out or made to him by the defendani 
or its officers; nor is it alleged that he was ignorant in 
fact of the status of Bartlett's right at the time of his 
procurement of the assignment from him (Bartlett); nor 
is there any charge of any concealment or suppression 
of evidence as to the condition of the Bartlett stock, or 
the certificate therefor; nor is it alleged that Van Alstyne 
was ignorant of any of these material facts, or that he 
made inquiries concerning the same, or that he would 
have been unable to ascertain the facts by duly making 
inquiry concerning them. It is not alleged, nor shown 
by proof, that Van Alstyne was a purchaser of Bartlett's 
right to five shares of stock, for a valuable consideratio:, 
in good faith and without notice. And on the other hand. 
Van Alstyne is shown by the evidence to have occupie 
a position of trust towards the defendant — being one of 
the directors of defendant,— which relation charged him 
with the duty of advising himself concerning the interest 
and affairs of the stockholders of said railroad company; 
and the evidence disclosed the fact that he was expert, and 
well informed concerning the stock books and stock trans- 
actions relating to the defendant. ‘‘ When the means of 
inquiry are equally open to both parties, if a mistake occur 
without any fraud or falsehood, no relief can be granted 
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on account of the mistake alone.” Daniel v. Mitchell, 1 
Story, 172; Warner v. Daniel, 1 Wood & Min., 90; Hill 
2. Bush, 19 Ark., 522; Jouzin v. Toulmin, 9 Ala., 662. 
Equity will not favor and aid a party thus situated, in 
his acts of negligence or carelessness, where he seeks to 
make either available as. the basis whereby to obtain and 
assert an interest adverse to that of his cestui qué trust. 
His relation bound him to care and vigilance in behalf of 
the defendant and the interest of the stockholders, if he 
went into the market as a dealer in its securities; and he 
was bound besides to the utmost good faith towards the 
corporation whose interest he represented. Van Alstyne 
is shown to have occupied a position and a relation to the 
facts, as well as to all the parties concerned, as to pre- 
clude him from asserting a right to be protected against 
a mistake in which he was to profit so largely. ‘*‘ Though 
a court of equity will relieve against mistake, it will not 
assist a man whose condition is attributable only to that 
want of due diligence which may be fairly expected from 
a reasonable person.” Kerr on Fraud and Mistake, 
p. 407 and note and authorities cited. 

The brief of counsel for appellee disclaims that this 
is a suit for specific performance; but it certainly seems 

-to be nothing Jess than an effort by the plaintiff, in effect, 
to enforce specifically the obligation which, it is alleged, 
arose and exists under and by virtue of the evidence, 
which the certificate for stock issued to Van Alstyne, to 
require the issuance of additional certificates in the ratio 
of eight for one to said Van Alstyne, and in default 
thereof to compensate the plaintiff in damages to the 
amount of the value of all such evidences of plaintiff's 
rights to dividends. 

As the plaintiff's case is not rested upon equities which 
might entitle her to a specific performance, the discussion 
and application of principles of law applicable to such 
remedy is wholly superfluous. Evidently the rules ap- 
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plicable to relief upon equitable grounds find nothing 
in the facts of this case suggestive of their application. 

The mistake of fact which is so clearly admitted by 
the parties possesses a two-fold force; in equity it con- 
stitutes a full answer to the plaintiff's case in respect to 
her alternative claim for damages in case specific enforce- 
ment of the contract be denied to her by the court; and, 
as we have endeavored in this opinion to show, the 
alleged mistake is not connected with any equity which 
the plaintiff's testator could assert. 

The plaintiff's case is made to depend upon the intrin- 
sic value of a certificate for stock issued under a clear 
mistake of fact on the solicitation of the plaintiff's testa- 
tor, who was a director of the corporation, the stock of 
which he was endeavoring to acquire; whose interest he 
was charged by his official duty to protect; and the plaint- 
iff failing to show any fraud used to his disadvantage, or 
any mistake which he might not have guarded against, 
and failing to show besides either ignorance in fact, sur- 
prise, or that he was a bona fide purchaser for a valuable 
consideration without notice, we perceive no reason, and 
acting on principles and maxims of law the most element- 
ary, to hesitate to say that the judgment rendered for 
the plaintiff below was erroneous, and that the evidence 
in the case warranted a judgment for the defendant. 

Wherefore we conclude that the proper disposition of 
this appeal is that the judgment below be reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED, 


{Opinion delivered March 13, 1882.]} 





WATSON v. MIMS. 





Opinion of the court. 





W. T. Watson v. JoHN Mrus. 
(Case No. 1386.) 


1. USURIOUS CONTRACT — INTEREST ON INTEREST.— When the rate of 
interest was not limited by law, a note was given for $800, with in- 
terest at the rate of twenty per cent. per annum. A partial pay- 
ment was afterwards made and a new note given for the principal 
and unpaid interest, amounting to $960, with interest thereon at 
the same rate, the law having in the meantime made a greater rate 
than twelve per cent. usurious. Held, 

(1) That the second note was not a mere renewal of the previous 
one, but was a new and illegal contract by reason of the excessive 
rate of interest charged on the previously accrued interest. 


APPEAL from Freestone. Tried below before the Hon. 
L. D. Bradley. 


Kirven & Farrar, for appellant. 


No brief for appellee. 


GouLbD, CuleF Justice.— The record showing no action 
of the court on the exceptions to the petition, it must be 
presumed that they were waived. The averments of own- 
ership of the note appear to us sufficient to admit of 
evidence in their support, and the evidence admitted 
satisfactorily established such ownership. 

In regard to the question of usury, it is to be observed 
that the note sued on is not a mere renewal of the one 
first given. The original note was for S800, gold, with 
twenty per cent. interest, and was executed in 1874, when 
there were no limitations on the rate of interest allow- 
able. In 1878 a payment of 8500 was made; but that left 
a balance of $960 still due. The new note was $960 with 
twenty per cent. interest, the law at that time forbidding 
a greater rate than twelve per cent. Whatever might 
have been the rate had there been a mere acknowledg- 
ment keeping alive the old debt, we are satisfied that the 
parties were not at liberty to make a fresh contract com- 
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pounding the interest at arate which was at that time 
usurious. That part of the contract which binds the 
maker to pay twenty per cent. interest on $160 more 
than the amount bearing interest at that rate by the 
original contract, is in our opinion in violation of law, 
and the defense of usury having been made by defendant 
Watson in the mode prescribed, it follows that, as against 
him, judgment should only be rendered for the principal 
of the note sued on. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 24, 1882.] 





Hovston & Texas Centrrat Ramway Company v. 
Mary A. FOWLER ET AL. 
(Case No. 1197.) 


. DAMAGES — RAILWAY COMPANY.— Damages cannot be recovered for 
injuries alleged to have been received by an employee of a railroad 
company while in the performance of a service not within the scope 
of his duty, if his opportunity for observing the danger was equal 
to that of the company; nor is the company guilty of negligence if 
the performance of an unusually dangerous service was required 
for good reason, as for the safety of the passengers. 

. SAME —- NEGLIGENCE. — It is a sufficient defense that the track, cul- 
verts, etc., were substantial and durable and supervised in their 
construction by competent engineers, so as to be able to withstand 
all ordinary storms in that locality; and the fact that the storm 
which caused the accident was of extraordinary and unprecedented 
violence did not render the company liable on the ground of negli- 
gence. 

. DamaGes.—If the employee was in the midst of the storm, and had 
the opportunity to observe the degree of danger attending the per- 
formance of the service, damages cannot be recovered of the com- 
pany on the ground that the latter knew the danger and the former 
did not. 
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APPEAL from Waller. Tried below before the Hon. 
Wm. H. Burkhart. 

The statement of the case by appellant’s brief, being 
admitted correct by appellees’ counsel, is adopted as 
follows: 

Jacob Frank Fowler, deceased, was an employee in the 
service of the appellant as yardmaster at Hempstead, 
Waller county, Texas, when, on the 3d day of December, 
A. D. 1875, he was ordered by his superior officer, the 
assistant superintendent, to ‘‘run to wreck on Union 
Hill” to get the passengers from a train which was dis- 
abled. In the execution of that order Fowler met with 
an accident which resulted in his death. His widow and 
minor children brought this suit to recover damages re- 
sulting to them as surviving widow and children. The 
trial in the court below resulted in a verdict and judg- 
ment for the plaintiffs in the sum of 814,000, 1. e., 34,000 
for the widow and $2,000 for each of the five minor chil- 
dren. The defendant prosecutes this appeal. 

Plaintiffs alleged that Jacob Frank Fowler, deceased, 
was, on the 3d of December, A. D. 1575, in the service 
of the defendant in the capacity of yardmaster at 
Hempstead. 

That his duties as yardmaster were special, and were 
to be performed within the limits of the depot yard, 
switches and railway grounds adjacent to the depot and 
station at that place. 

That on that day a violent storm of wind and rain 
prevailed along the entire line of defendant’s railway. 

That the defendant’s railway was defectively con- 
structed, and its road-bed, culverts and bridges were in- 
sufficient to resist the action of said storm, and several] 
culverts and bridges were washed away on its line, and 
its road-bed, etc., injured and rendered unsafe. 

That a railway train was thrown from the track and 
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wrecked north of Hempstead, and between Hempstead 
and Courtney. 

That defendant’s assistant superintendent at Houston, 
C. A. Burton, telegraphed said Fowler, deceased, ‘‘ V. 3. 
Fowler and engineer. Run Hempstead to wreck on 
Union Hill and return regardless of all trains, 12. C. A. 
B. Fowler, get back as soon as you can. Want you to 
go and get the passengers from No. 2. C. A. B.” 

That, in obedience to said telegraphic order, Fowler 
immediately started to go to the wrecked train. 

That about two miles north of Hempstead the engine 
on which Fowler was was precipitated into a ravine where 
a culvert had been washed away by the storm. 

That Fowler was then and there injured, and of the 
injuries received died that same day. 

That the defendant and its assistant superintendent 
was informed, and well knew the condition of the rail- 
way, track, culverts and bridges, and the extent of the 
damage thereto wrought by the storm, and Fowler was 
ignorant thereof. 

That the defendant and its assistant superintendent, C. 
A. Burton, were guilty of gross and wanton negligence in 
sending said Fowler out over said railroad at the time and 
under the circumstances, whereby the death of the said 
Fowler was caused. 

That the plaintiffs sustained damage in the sum of 
$30,000 by reason of the death. 

The defendant answered by: 

General demurrer. 

Plea of *‘ not guilty.” 

General denial. 

Special answer averring: 

That said Fowler was then and there in the service of 
the defendant, and in the discharge of the duties for 
which he was employed and paid. 
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That the defendant’s railway, track, bridges and cul- 
verts were originally constructed, kept and maintained in 
good condition and repair, fit and proper for safely con- 
ducting its business as common carriers of freight and 
passengers. 

That the particular culvert which was so washed out 
was a stone culvert, well built and skillfully constructed, 
and was kept and maintained in a good and secure con- 
dition. 

That at the time of the happening of the accident a 
rain storm of unusual severity was and had been prevail- 
ing, deluging the earth with water, converting ditches, 
drains, branches and streams into rushing torrents, and 
by reason thereof the said culvert was undermined and 
washed out. 

That the said passenger train No. 2 was on the same 
day disabled, impeded and delayed in the neighborhood 
of Hempstead, and required assistance, and the said 
Fowler was ordered to its relief. 

That in accordance with the rules and regulations of 
the defendant railway company, well known to Fowler, 
and in view of which he entered and remained in defend- 
ant’s service, the execution of said order was an obligation 
which he owed as a matter of duty. 

That the death of said Fowler was the result of a cas- 
ualty incident to the service in which he was engaged, 
and this defendant is not responsible therefor. 

The evidence was to the effect that Fowler was an 
experienced hand and had as good opportunity to know 
the danger as the company, he being at Hempstead in 
the midst of the storm, and the assistant superintendent 
at Houston; that both were ignorant of the danger. That 
the culvert had been constructed in a durable and work- 
manlike manner, under the supervision of competent 
engineers, and so as to resist all ordinary storms. 
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Geo. Goldthwaite, for appellant. 


Breedlove & Ewing, for appellees. 

I. One contracting to perform labor, or to render serv- 
ice, thereby takes upon himself such risks, and only 
such, as are necessarily and usually incident to the em- 
ployment. 44 Cal., 187; 15 Am. Rep., 163 and note; 
Wood on Master and Servant, sec. 326. 

II. If the master has knowledge that the particular 
employment, or the particular service, is, from extrane- 
ous causes, hazardous or dangerous to a degree beyond 
what it fairly imports, or is fairly understood to be, he is 
bound to inform the servant of the fact; and if he fails to 
do so he is liable to such damages as the servant sustains 
by reason of such causes. 44 Cal., 187; 25 Ala., 659; 73 
N. Y., 38; 52 Ill, 401; 13 Am. Rep., 163-4 and note; 29 
Am. Rep., 97; 4 id., 616. 

III. If the injury resulted from exposure to extraor- 
dinary risks, which were known to the master and 
unknown to Fowler, then the master is liable for all 
damages sustained by Fowler. 45 Ill, 201; Wood on 
Master and Servant, secs. 326, 336, 356, 364, 368, 387-s. 

IV. The master is bound to warn the servant of latent 
dangers, and is bound not to expose the servant to 
dangers of which he knows, or has reason to know, the 
servant is not aware. Wood on Master and Servant, 
secs. 349, 352, 3, 4 and 5; 45 IIL, 201. 


BonNER, Associate Justice.—I. One of the grounds 
upon which the plaintiffs below, Mrs. Mary A. Fowler 
and her children, seek to recover in this case is, that the 
deceased husband and father, Jacob F. Fowler, came to 
his death in the attempt to execute an order issued to him 
by C. A. Burton, as assistant superintendent of the de- 
fendant company, to perform a dangerous duty, not. 
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within the scope of the employment of Fowler as yard- 
master. 

Mr. Thompson, in his work on Negligence, thus states 
the rule in such cases: 

“Where the master orders the servant into a service 
which he did not undertake to perform, and while in such 
service the servant is injured, his right to recover dam- 
ages of the master may depend upon a variety of consid- 
erations. The master wiil not be liable for any injuries 
resulting to the servant from causes open to the observa- 
tion of the servant and which it requires no special skill 
or training to foresee will be likely to occasion him harm, 
although he was at the time engaged in the performance 
of a service which he had not contracted to render. 
When a servant of mature years undertakes any labor 
outside the duties he has engaged to perform, the risks 
incident to which were equally open to the observation 
of himself and the master, the servant takes upon him- 
self all such risks. Such a voluntary deviation from the 
original contract of service, entered into with full knowl- 
edge of the new risks assumed, ought, on principle, to 
be looked upon as a new contract of service,” etc. 
2 Thompson on Negligence, 976, § 7. 

Mr. Pierce, in his late work on Railroads, in treating 
of the subject of the detail of a servant for a dangerous 
duty outside of his employment, says that it would not 
be negligence to put a servant to a service of more than 
usual danger, when required for a good reason, as for the 
safety of passengers. Pierce on Railroads, 378-9. 

But as a question of fact, the uncontradicted testimony 
shows that the service required of Fowler devolved upon 
him as an employee of the company, and that he was 
subject to the orders of Burton, the assistant superin- 
tendent. 

Upon this issue, at least, it is the individual opinion of 
the writer, that there was such failure of testimony 
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on the part of the plaintiff that the court should have 
withdrawn it from the jury. 

If. The other ground upon which the plaintiffs seek to 
recover is, that the defendant’s railway, where the accident 
occurred, was so defectively constructed that it was in- 
sufficient to resist the rain-storm which caused the injury; 
and that this defect was well known to Burton, the as- 
sistant superintendent who issued the order, and was not 
known to the deceased. 

This involves two questions: first, the duty of the de- 
fendant in the construction of the culvert and road-bed; 
second, the liability of the defendant for the injury to 
the deceased, if the defects, if any, were known to him. 

First. It was the duty of the defendant to have so 
skillfully and substantially constructed the culvert and 
contiguous road-bed, in the first instance, and to have so 
maintained them afterwards, as to have avoided those 
dangers from rain-storms which could have been reason- 
ably expected in that section of the country, and which 
could have been guarded against by skillful and compe- 
tent engineers, taking into consideration the flow of 
water which might reasonably be expected at the partic- 
ular locality and from the adjacent water-shed. _ If, 
however, the culvert and road-bed were thus properly 
constructed and kept in repair, and the damage thereto 
was occasioned by such an extraordinary rain-storm as 
could not have been reasonably anticipated and guarded 
against, as above stated, then the company would not 
have been guilty of such culpable negligence as would, 
on this ground, have made them liable in damages for 
the death of Fowler. R. R. Co. v. Parker, 50 Tex., 344; 
R. R. Co. v. Halloran, 53 Tex. 46; 2 Thompson on Negli- 
gence 985 (5); Pierce on Railroads, 370; Shearman & 
Redfield on Neg., § 445. 

Mary Fowler and the other plaintiffs, in addition to the 
allegations in their petition, admit in this court in their 
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brief that the testimony ‘‘ clearly shows the prevalence 
and violence of the storm, the long continuance of the 
storm, and the unprecedented quantity of water that had 
fallen,” . . . and that the loss of Fowler’s life ‘‘ was 
the result of a protracted, unprecedented rainfall and 
storm;” and they base their right to recover upon the 
ground that this and the consequent damage to the road 
was well known to Burton and was not known to Fowler. 
Had this admission been made in the court below, then 
the contest on this branch of the case should have been 





confined to the single question whether these facts were 
known to Burton when he issued the order, and un- 
known to Fowler when he attempted to execute the same. 

The evidence upon the question of construction shows 
that the culvert was constructed of stone, that it was 
built in the year 1866 or 1867, in a good and substantial 


manner, and was sufficient to carry off all ordinary rain- 
falls, and that no complaint had ever been made of it 
before. That it was fully examined within a week prior 
to the accident and was found to be.in perfect order, and 
that a train had passed over it in safety but a short time 
previously. That the culvert itself was not injured, but 
that the damage was occasioned by reason of the water 
having cut in behind the wing-wall on the south side, 
and undermined the road-bed. That prior to the accident 
the road-bed at that place was in good condition and per- 
fect order, and that no reasonable foresight could have 
anticipated and prevented the accident. The testimony 
further shows, in addition to the allegations in the peti- 
tion, that on this part of the line of the road there was 
an extraordinary rain-storm — one of the witnesses de- 
scribing it as a water-spout, the like of which he had 
never seen before. 

The only evidence on the part of plaintiffs tending to 
prove that the defendants were guilty of negligence in 
the construction of their road, were the facts that the 





460 H.& T.C. R’y Co. v. Fowrer. [Galveston Term, 





Opinion of the court. 





accident happened by reason of the road-bed having been 
undermined by the water, and that the water was occa- 
sioned by an extraordinary storm. The mere fact that 
the accident happened was not of itself sufficient to en- 
title the plaintiffs to recover. Hutchinson on Carriers, 
§ 799. 

Whether the additional fact, that it happened by reason 
of an extraordinary rain-storm, was sufficient to make 
out such prima facie case as would cast the burden of 
proof upon the defendant to show that the culvert and 
road-bed were properly constructed, it is not necessary 
now to decide, but is left an open question, as in Railroad 
v. Dilahunty, 53 Tex., 212. Weare all agreed, however, 
that if such prima facie case was made by the plaintiff, 
it was defeated by the testimony of the defendant. 

Second. Were the plaintiffs entitled to recover on the 
last ground above stated, that the danger was known to 
Burton, the assistant superintendent, and not known to 
Fowler, the deceased ? 

The rule upon this subject is thus stated, in effect, by 
Mr. Pierce: That a servant who, before the injury, had 
knowledge of the defect in the road, or who, having a 
reasonable opportunity to inform himself, ought to have 
known such defects, is presumed by remaining in the 
company’s service to have assumed the risk of such vol- 
untary exposure of himself, and cannot recover for an 
injury resulting therefrom; and his knowledge has the 
same effect whether the company was informed or igno- 
rant of such defect. He further says: This rule applies 
with special force when the defect or danger is obvious 
to the senses. Pierce on Railroads, 379, citing numerous 
authorities in notes; 2 Thompson on Negligence, 100%, 
§ 15. 

Construed in the most favorable light for the plaintiffs, 
the testimony as disclosed by the record would show that 
both Burton and Fowler were mutually ignorant of the 
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damage done to the road-bed and of the impending 
danger. The dispatch upon which Fowler acted was 
issued from the city of Houston, considerably distant 
from the scene of the accident. The testimony shows 
that Burton was not fully advised of the character of the 
rain-storm or the extent of the damage; but on the con- 
trary, it was shown that Fowler was in the midst of the 
storm and at the place of the accident, and hence had 
the opportunity to see and know the extent of the rain, 
and that the service was attended with more or less 
danger. It further shows that the accident occurred in 
the day-time, about three o’clock in the afternoon, and 
that Fowler was a man of mature years and possessed of 
long experience and peculiar skill as a railroad man. 

The testimony does not sustain the proposition that the 
danger was known to Burton and unknown to Fowler. 

We are all agreed that the testimony does not sustain 
the verdict and judgment upon any of the issues, and 
that the sixth assigned error was well taken, that the 
<ourt erred in overruling the motion for a new trial; for 
which error the judgment is reversed and the cause 
remanded, 

REVERSED AND REMANDED. 


(Opinion delivered March 14, 1882.] 





Martin Crews v. A. K. TAaytor. 
(Case No. ——.) 

. COUNTY CLERK — RIGHT OF ACTION AGAINST.— The statutory pro- 
vision giving a right of action against the county clerk and his 
sureties, for failure to record and index certain instruments, applies 
to the parties interested in the instrument and entitled to have it 
recorded. 

2. SAME— REMEDY OF THIRD PARTIES.— On general principles, third 
parties damaged by the neglect of the clerk have a right of action 
on his bond. 
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RECORD OF DEED — NoTice.— The record of a deed reciting a con- 
sideration of $1,500 paid and secured is notice of the unpaid pur- 
chase money, and that primu facie a vendor's lien exists for its 
payment. 

MORTGAGE — DeEposiIT OF — NoTIcE.— Where there was also a mort- 
gage for the unpaid purchase money, the deposit of that mortgage 
for record, though the clerk failed either to index or record it. was 
constructive notice. 

PRECEDENCE OF PURCHASE MONEY LIEN.—It seems that a party 
lending money under these circumstances, on the security of a 
mortgage on the same land, and suffering loss by reason of the 
unpaid balance of the purchase money having precedence, is injured 
by his own fault. 

CONTRIBUTORY NEGLIGENCE.— At all events, such party making no 
inquiry of the clerk for an index book or for instruments filed and 
not recorded, and making no inquiry of the vendor as to his claim, 
is guilty of negligence contributing to his injury, and cannot re- 
cover for the failure of the clerk to index and record the mortgage. 


APPEAL from Harris. Tried below before the Hon. 
James Masterson. 

Suit by appellant Crews against Taylor and the sureties 
on his official bond as clerk of the district court of Harris 
county, on March 20, 1873, to recover $1,249.46 and in- 
terest as damages resulting to Crews on account of the 
negligence of Taylorassuchclerk. The case as presented 
by the record was in substance this: On the 16th day of 
May, 1870, Richardson purchased of Buckholtz the land 
described in the petition for $1,500,— paid $500 cash and 
gave his note for $1,000. The deed recited that ‘in con- 
sideration of the sum of fifteen hundred gold dollars to 
me paid and secured by Joseph A. Richardson.” A 
mortgage was executed at the same time by Richardson 
to Buckholtz, on the land, to secure the note. The deed 
and mortgage were both acknowledged and deposited in 
Taylor’s office on said 16th day of May, 1870, and the 
recording fees were then paid, and the deed was recorded 
the same day. The clerk did not keep a file book, but 
the mortgage was filed the same day, but was not re- 
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corded until after the 20th of July, 1870. On the last 
named date Richardson applied to Crews for a loan of 
$6,000, proposing to secure the same by a deed of trust 
on the land. Crews had his attorney examine the records 
of Harris county; the deed from Buckholtz to Richard- 
son was seen and examined by the attorney, but the 
mortgage was_not seen, and no inquiry was made by the 
attorney for any file book, or for instruments filed but 
not recorded. Upon the advice of the attorney, the loan 
was made and the deed of trust was taken. Subsequently 
Buckholtz brought suit on the note and mortgage and 
obtained judgment for the amount and a decree fore- 
closing his lien. Crews to protect himself was forced to 
pay off the amount of that judgment. 

The defense was that the record of the deed gave full 
notice of Buckholtz’s claim, contributory negligence upon 


the part of Crews, and that the property purchased by 
appellant under his deed of trust was of greater value 
than both notes, etc. 

The case was tried April 23, 1874, and resulted in a 
verdict and judgment in favor of the defendant, from 
which this appeal was taken. 


Wm. H. Crane and Baker & Botts, for appellant. 

I. The clerk was a public officer, whose duties were de- 
fined by law, of which he was bound to take notice, and 
to the performance of which he was strictly bound. 
Pasch. Dig., art. 5012, bound him to keep a file index, 
and Pasch. Dig., art. 5013, bound him to record instru- 
ments filed with him without delay. His failure to do 
so was negligence, and any party damaged by such neg- 
ligence would have a right of action for his breach of 
duty. Wharton on Neg., secs. 285, 297. 

The appellee, as clerk, therefore, cannot avail himself 
of any doctrine or question of notice, and the rule of 
innocent purchase cannot apply to him as a public officer 
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charged with the performance of specific acts and duties 
for the protection of others. Nor can he avail himself of 
any alleged negligence of Crews. He was first negligent 
in failing to index and record the mortgage from Rich- 
ardson to Buckholtz, as required by law, and he cannot 
excuse himself because of any alleged subsequent negli- 
gence of Crews. Shear. & Red. on Neg., p. 36, sec. 32. 

Clearly, we think, the section must mean the party in- 
jured, and not alone the party filing such instrument. 
If the instrument had been filed for record, under sec. 
5014, Pasch. Dig., it becomes a record from that time, 
and the failure of the clerk to spread it upon record, or 
file-index it, cannot destroy it as a record, and the party 
filing it cannot be seriously injured, because the law 
makes it a record from the time of its deposit with the 
clerk for record. Pasch. Dig., arts. 5014, 5015; Throck- 
morton v. Price, 28 Tex., 609. We say, therefore, that 
the act in question must mean the party injured. Such a 
construction would be rational, and in accordance with 
the context and spirit of the statute. 


Winch & Schaefer and Crosby & Hill, for appellee 


Watts, J. Com. App.— When the mortgage from Rich- 
ardson to Buckholtz was acknowledged and filed with 
the clerk for record, the statute required him to enter the 
same in a file book, to be provided for that purpose. 
Pasch. Dig., art. 5012. Also the clerk was required 
without delay to record the same, in the order, as to 
time, when it was deposited with him. Pasch. Dig., art. 
DOLD. 

As shown by the evidence, the mortgage was acknowl- 
edged and filed with the clerk May 16, 1870; there was 
no file book kept in the oftice, nor was the mortgage en- 
tered of record July 20, 1870, when Crews made the loan 
to Richardson, and accepted the trust deed to Phillips 
upon the land to secure the same. 
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It is claimed by Crews that he was damaged by reason 
of this negligence upon the part of the clerk in the sum of 
$1,249, and he brings this suit upon his official bond to 
recover such damages. 

The position that art. 5018 of Paschal’s Digest gives a 
right of action to any person injured by the negligence of 
the clerk, in the particulars mentioned, is not sound. The 
language conferring the right is as follows: ‘* And shall 
also be liable to the party for all damages he may have 
sustained thereby, to be recovered by suit on the official 
bond of such recorder, given by him as clerk of the 
county court, against such clerk and his sureties.” Fram 
a consideration of this clause together with the entire 
article, the undoubted intention was to confer the right 
of action upon the party who was interested in, and who 
had a right to have the instrument recorded; and that it 
was not intended thereby to extend that right to third 
parties who might be injured by reason of the negligence 
of the clerk. As to such third parties who might be 
damaged by reason of the negligence of the clerk as such, 
a right of action exists upon the general principles of law 
independent of statute. Besides, it would seem that a 
right of action upon the official bond of the clerk was 
given by statute to any person injured by a breach of the 
same. Pasch. Dig., arts. 500, 1240. 

Undoubtedly if the clerk was negligent in the dis- 
charge of his official duties, and Crews, without fault 
upon his part, was injured thereby, he would have a 
right of action upon the official bond for the damages 
sustained by such negligence. 

The gist of the action here is that the clerk failed to 
enter the mortgage upon a file book, and also failed to 
spread the same upon the record and note it in the index; 
that by reason of this negligence, Crews, after examining 
the records, failed to find any such mortgage, and was 
thereby misled and induced *> believe that Richardson's 
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title to the property was good, and that the same was 
free from incumbrance. That, being thus deceived, he 
made the loan to Richardson, relying upon the land, but 
to protect himself he was afterwards compelled to pay off 
the Buckholtz debt, the amount of which with interest 
he seeks to recover as damages. 

Now, if the mortgage had been spread upon the record, 
and had been seen by the attorney of Crews, it would 
have given him notice, actual and constructive, of the 
fact that a portion of the purchase money for the land 
was unpaid by Richardson, and that it constituted a lien 
thereon. That actual and constructive notice of a fact 
are equivalent each with the other, and that one receives 
no additional force or strength by means of the existence 
of the other, are propositions of law that will not admit 
of question. 

As a matter of law the depositing of the mortgage with 
the clerk for record, from that time constituted construct- 
ive notice of its contents to all persons; and if by reason 
of the negligence of the clerk in the particulars com- 
plained of, Crews was deprived of the information of the 
fact that such mortgage had been deposited with him for 
record, then ordinarily he would be entitled to recover of 
the clerk and his sureties the damages resulting from such 
negligence, unless it appears that the appellant was other- 
wise legally chargeable with a knowledge of the existence 
of the adverse claim and lien. 

It is admitted that the deed from Buckholtz to Rich- 
ardson was on record at the time Crews’ attorney made 
the examination, and that he, as a matter of fact, saw 
and examined the same. That deed recited that it was 
made ‘‘in consideration of the sum of fifteen hundred 
gold dollars to me paid and secureddy Joseph A. Richard- 
son.” This record, as a matter of law, gave notice to 
Crews that a portion of the purchase money was unpaid, 
and that prima facie the vendor’s lien existed upon the 
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land in behalf of Buckholtz. Willis v. Gay, 48 Tex., 
469; Ellis v. Singletary, 45 Tex., 27; Robertson 2. Guerin, 
50 Tex., 323. 

Admitting that the law charged Crews with notice of 
such facts by reason of the registration of this deed, then 
it surely follows that the record of the mortgage would 
have given notice of the same facts, which, in contem- 
plation of law, he then had; that is, that Richardson owed 
Buckholtz part of the purchase money for the land, and 
that it constituted a lien on the land superior to any that 
he might obtain from Richardson. 

In contemplation of law he knew these facts at the 
time he made the loan to Richardson; hence it would fol- 
low that whatever injury he sustained in that particular 
is chargeable to his own fault and not to the negligence 
of the clerk. 

But if we should concede that the law is otherwise, 
when, as shown by the evidence, the mortgage was de- 
posited with the clerk for record, from thence construct- 
ive notice of the same results just as though it had been 
spread upon the record. When the attorney of plaintiff 
went to the clerk’s office to examine with reference to 
Richardson's title, he did not inquire of the clerk for the 
file book, nor for instruments filed and not recorded; nor 
does it appear that the clerk knew that he was making 
an examination with reference to that land; but the at- 
torney contented himself with simply examining the 
record and indexes. The record of the deed gave him 
notice of the existence of Buckholtz’s claim, and the evi- 
dence shows that the latter lived but a short distance 
from the court house; also that an inquiry of him would 
have resulted in full information respecting the whole 
matter. 

Now, admitting that the clerk might have acted negli- 
gently in failing to record the mortgage, still it must be 
conceded that Crews was equally negligent in failing to 
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inquire of the clerk for instruments filed and not re- 
corded; and also in failing to make inquiry of Buckholtz, 
who is shown to have resided in the same city. 

It may be stated as a general rule, that when the par- 
ties are both guilty of negligence neither can recover of 
the other damages resulting from such negligence. That 
is, if the negligence of a party materially contributed to 
an injury, then he cannot recover of others on the 
ground of their negligence. Shearman & Redfield on Neg- 
ligence, sec. 32 and notes; The Law of Damages by Field, 
sec. 171. 

From the evidence in this case, it clearly appears that 
the negligence of Crews, if not the prime cause of the 
injury, certainly materially contributed to it. 

The supposed errors in the rulings and charges of the 
court, in regard to the value of the land, in the view we 


take of this case, must be considered as immaterial, and 
could not vary the result. 
The judgment ought to be affirmed 


AFFIRMED. 
[Opinion delivered March 13, 1882.] 





FREDERICK L. AND ISABELLA WEBSTER V. Emma C. WILLIS 
ET AL. 
(Case No. 569.) 

1. HEIRS OF INTESTATE CAN SUE AND BE SUED, WHEN.— The heirs of an 
intestate, in order to be entitled to sue for the claim of their ances- 
tor, must prove some fact bringing them within one of the excep- 
tions to the rule; as lapse of more than four years since intestate’s 
death without administration, or that administration has been 
closed and that there are no debts against the estate. Similar 
proofs must be made concerning the estate against the heirs of 
which it is proposed to bring suit on the ground of assets received. 

2. PROBATE LAW — JUDGMENTS CONTRARY TO, ERRONEOUS.—In such a 
suit against heirs, the law contemplates a judgment in personam 
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and not in rem, and the verdict and judgment in the present case 
for the amount of the debt, and subjecting the land thereto, fol- 
lowed by the decree that the defendants are not responsible for the 





amount of the judgment except to the extent of property received 
by them from the estate of their ancestor, are erroneous, being 
contrary to the provision of the probate law, that, if the creditor 
of the intestate shall establish his debt, he shall recover judgment 
against the heir, or other party in possession of the property, to 
the amount of his debt; provided, that such judgment shall never 
exceed in amount the value of the property so held by the heir or 
other party, 

3. SPECIFIC LIEN NOT GIVEN.— The law in such a suit confers no spe- 
cific lien on the property of the debtor. 

4. UNKNOWN HEIRS —CITATION BY PUBLICATION.— Unknown heirs, 
when so sued, may be cited by publication, See McCampbell v. 
Henderson, 50 Tex., 611. 


APPEAL from Polk. Tried below before the Hon. H. C. 


Pedigo. 
R. M. Franklin, for appellants. 
James E. Hill, for appellees. 


WaLKker, P. J. Com. App.— This was a suit brought 
to the June term of the district court in 1874 for Polk 
county by Emma C. Willis, the defendant in error, who 
sues the unknown heirs of Emily Sanderson, deceased, 
alleging that she is the legal holder of a note for $123.50, 
bearing interest at ten per cent., given by the said Emily 
Sanderson to D. Willis, and payable to him or order. 
That Emma Sanderson died leaving real estate in Polk 
county, which vested in her said heirs, and that said 
debt is a statutory lien on the land. Said note was dated 
June 30, 1864, payable to D. Willis or order one day after 
date, bearing said interest of ten per cent. from date 
until paid. 

The petition alleges that plaintiff is the legal owner 
and holder of the note sued on. 

The petition alleges no fact showing any special lien 
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upon said land, but prays that all the property that said 
Emily Sanderson died seized and possessed of be subjected 
to the plaintiff's Gemand, and that plaintiff's lien on all 
of said Emily Sanderson’s property, which has descended 
to and vested in defendants, be foreclosed, sold, and the 
proceeds applied to the plaintiff's demand, and cost of 
suit. Attached to the petition was the plaintiff's affi- 
davit for publication of citation for the unknown heirs 
of Emily Sanderson; publication was made and served 
according to article 5460, Pasch. Dig., which service the 
defendants moved to quash for insufficiency, which mo- 
tion was overruled. 

The plaintiff filed several amended petitions, in conse- 
quence of the demurrers of defendants to the plaintiff's 
pleadings having been sustained by the court. Finally, to 
the amended petition last filed by the plaintiffs, the de- 
murrers of the defendants seem not to have been pre- 
sented, and the cause proceeded to trial. Theamendments 
filed by the plaintiff had made as parties plaintiff the heirs 
of D. Willis, deceased, and specitied the land referred to 
in the original petition as a certain tract of forty acres in 
Polk county, conveyed by deed to Mrs. Sanderson by R. 
S. Williamson in 1856. The amendments alleged that 
D. Willis, their (the plaintiffs’) intestate, died in Polk 
county on the —— day of ——, A. D. 18—; that plaintiffs 
are his only heirs at law; that there has never been any 
administration, nor need for any, upon his estate. 

Plaintiffs also alleged that there has been no adminis- 
tration upon the estate of Mrs. Emily Sanderson, deceased; 
that at the time of said Emily’s death her estate was 
solvent and there were no debts against it except the claim 
here sued upon. 

By amendment filed in June, 1875, the plaintiffs allege 
that more than four years have elapsed since the death of 
D. Willis next before the filing of this suit; that there are 
no debts against his estate; that it is solvent and free of 





WEBSTER V. WILLIS. 471 





Opinion of the court. 








4 

debt; that the claim here sued upon is all the personal 
property belonging to D. Willis, deceased, and that it 
would not be subject to administration, if one should be 
opened, because there is no other personal or real prop- 
erty belonging to it from which any allowance contem- 
plated by law could be made; and plaintiffs have no other 
property in -their own right to meet such demand. 
Plaintiffs alleged that no allowance for their support or 
for their homestead, or for such exempted property as is 
by statute allowed them, has ever been allowed them 
from the estate of D. Willis, deceased; and that they have 
no other, or separate property, than the property of said 
estate. 

Plaintiffs allege further that this suit was instituted to 
prevent the bar of the statute of limitations against this 
claim, and under a bond for the sum of $500 to secure 
creditors, if any existed, against the estate of D. Willis, 
in the faithful payment to them of such sum as may be 
received by these plaintiffs on account of the claim there 
sued upon. Bya subsequent amendment filed October 7, 
1875, plaintiffs alleged that Emily Sanderson died more 
than four years before the filing of this suit; that plaint- 
iffs had made diligent search to ascertain the county in 
which Emily Sanderson had died, before commencing this 
suit, but were unable to do so, and were thereby debarred 
from obtaining administration upon her estate; and that 
the defendants, who have filed pleadings in this cause, 
are the only heirs at law. 

The defendants appeal on the refusal of the court to 
grant them a new trial, and assign numerous grounds of 
error. 

The thirteenth cause for error assigned is ‘‘that the 
judgment of the court is not warranted by the law or the 
verdict of the jury;” and it is assigned as error ‘‘ that 
the court erred in overruling the motion of the defend- 
ants for a new trial.” 
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These grounds of error are well taken. The plaintiffs, 
in instituting this suit, have done so relying upon certain 
facts alleged by them, which, if true, might withdraw it 
from the operation of the general rule of law prohibiting 
them from bringing this suit in their capacity as heirs, 
and of enforcing the same against the heirs of another 
estate, instead of seeking to do so through the ordinary 
mode of administration of the estate of the deceased 
debtor. See Patterson v. Allen, 50 Tex., 24, and author- 
ities there cited; and see McCampbell v. Henderson, id., 
610. 

The right of action itself, in order to be maintained in 
behalf of the plaintiffs and against the defendants, re- 
quired the support by proof of the exceptional facts stated 
in the petition and amended petitions of the plaintiffs, 
which warranted a judgment against the heirs of Mrs. 
Emily Sanderson. . 

This proceeding is not based upon any specific lien upon 
the land which was decreed to be sold; the cause of action, 
if one might be made, under the facts which existed when 
the suit was brought, rested upon a supposed cause of 
action 7 personam against the heirs of Mrs. Sanderson, 
by reason of an aileged acquisition by them of assets of 
her estate to the extent or value of which they as such 
heirs would be liable to creditors of their ancestors. See 
The State v. Lewellyn, 25 Tex., 797; Yancey v. Batte, 48 
Tex., 59; 18 Tex., 749; 15 Tex., 399; 14 Tex., 607. The 
statement of facts shows that Mrs. Sanderson removed 
away from Polk county, where she lived at the date of 
the note, June 30, 1864; that she left near about that 
time; that she had but two children, a son and a daughter. 
On the trial it was proved that she is dead, but no inti- 
mation is afforded through the evidence as to when or 
where she had died, nor where she resided or lived, or was 
to be found at any time after her removal from Polk 
county; nor whether administration had been had upon 
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her estate, or whether administration was necessary to 
have been had thereon; nor was there any further evi- 
dence concerning her or her affairs, or of any effort made 
by the plaintiffs to ascertain such facts, or to obtain 
administration upon her estate. 

The death of her son, Adolphus Sanderson, it was 
proved, occurred in 1863, whilst his mother still lived in 
Polk county. Whether he died leaving heirs does not 
appear. The daughter, Isabella Webster, appeared and 
answered. The plaintiffs proved the death of their an- 
cestor, but did not establish where or when he died; and 
in respect to the affairs of his estate, or the administra- 
tion thereof, whether there was then, or had been, ad- 
ministration or not, or whether administration had been 
necessary, or then was necessary; or indeed, as to any fact 
pertaining thereto, the statement of facts is wholly silent. 
There was no evidence concerning any of these matters, 
which, under the plaintiffs’ allegations, it was necessary 
to show to entitle the plaintiffs to maintain this suit. 

The general rule is laid down in the case of Giddings 
v. Steele, 28 Tex., 745, ‘‘ That the heirs cannot sue in 
their own right as heirs for property of the estate; the 
executor or administrater must sue.” ‘ There are excep- 
tions to this rule, as when the administration has been 
closed, or when there are no debts against the estate and 
no administration; in these cases, the reason of the rule 
not applying, the heirs may sue.” Id., 748 (8 Tex., 142). 

The following language is used in the opinion in Gid- 
dings v. Steele, supra, p. T48: “It would seem to be a 
safe rule not to permit the heirs to recover property by 
suit in their own right unless they make it appear that 
the administration has been closed, or that the condition 
of the estate is equivalent to that, by showing that there 
is no administrator appointed or acting, and that there 
are no debts against the estate.” 9 Tex., 504; id., 15; 
12 Tex., 285; 16 Tex., 335. 
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Clearly the plaintiffs have failed to bring themselves 
within the exceptions that entitle them to sue in this 
action; and it is equally clear that if they had even done 
so, they have failed to establish facts which entitle them 
to sue the heirs of Mrs. Sanderson under the exception 
before referred to, under which an administration of the 
estate could be dispensed with; or in case the same had 
been closed; or that four years had elapsed since the in- 
testate’s death, so as thus to enable the plaintiffs to sue 
the heirs instead of the administrator. 

The rule of law is, that the necessity for administration 
must be presumed in every case, unless facts be shown 
that make it an exception to the general rule (Green v. 
Rugely, 23 Tex., 539); and in the same case it is laid 
down ‘‘ that, as a general rule, there must be an executor 
or administrator representing an estate to enable a cred- 
itor to bring a suit to subject the property of a deceased 
debtor to the payment of his debt.” And see Ansley v. 
Baker, 14 Tex., 607; 20 Tex., 129. 

The only other evidence besides that which has been 
stated introduced by the plaintiff was the note sued on, 
dated in 1864, and the convevance of a tract of land in 
Polk county, consisting of forty acres, by deed from R. 8. 
Williamson to Mrs. Sanderson, deceased, dated 30th July, 
1856. Upon this evidence the jury found a verdict for 
the plaintiffs for $123.50, with interest at ten per cent. 
from the maturity of the note, making $262.30; and also 
found that the land is subject to the debt. Whereupon 
the court adjudged that the plaintiffs do recover from the 
defendants, as the only heirs at law of Emily Sanderson, 
deceased, the sum aforesaid, with ten per cent. interest 
and all costs of suit. Also decreed that the defendants 
are not responsible for the amount of this judgment, 
except to the amount of property received by them from 
the estate of their ancestor; and decreed the land afore- 
said to be subject to and charged with the lien for the 
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payment of this judgment and costs of suit, and pro- 
ceeded to condemn the same to be sold for the satisfaction 
of this judgment. The court adjudged that execution 
issue for the officers of the court against each party 
respectively for the cost by him in this behalf incurred. 

It is conceived that the evidence in this case did not 
warrant the judgment in scarcely any respect. There 
does not appear to be a sufficient basis in the evidence to 
warrant a specific decree by judging the land subject to 
the debt sued on; adjudging it subject to a lien for the 
satisfaction of said debt. It was not so subject under a 
veneral charge upon property descending to the heir for 
the benefit of creditors. The creditor, if entitled to a 
remedy against the heir, could but subject the property 
in the hands of the heir to an ordinary execution; he had 
no specific lien to the exclusion of other creditors on any 
particular property in the hands of the heir. The State 
v. Lewellyn, 25 Tex., 799. 

The evidence can hardly be said to warrant the conclu- 
sion that this property had come to the hands, possession 
or control of the heir, or at all; or that the heir or heirs, 
as the case might be, was at the time of suit invested 
with the title thereto. The utter want of any evidence 
explanatory of the affairs of the estate of Mrs. Sanderson 
seems to forbid the assumption that this land may not 
have been inventoried in the probate court having juris- 
diction of her estate, and disposed of in the payment of 
debts against her estate, or that it may have been in 
some other mode disposed of in some legal manner, 
whereby the heirs failed to be invested with the title 
thereto. It is said in Yancey v. Batte, 48 Tex., 46, 
‘*that the responsibility of the heir for the debt or cov- 
enant of the ancestor is to be measured, not by the 
amount of the ancestor’s estate which vested in him, but 
by the amount actually received.” 

The merits of this appeal do not appearto us to require 
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the mention of further reasons than those which have 
been given to reverse the judgment of the court below. 
Yet a consideration of section 45 of the probate law of 
1870, as amended by section 4 of an act to amend said 
probate law, approved May, 1873 (General Laws, sec. 13, 
p. 110), may well be referred to in support of some of 
the deductions which we have drawn. It among other 
things provides, ‘‘That to hold the heir liable, the prop- 
erty sought to be subjected to the debt must, at the time 
suit is commenced, have been such as that if administra- 
tion had been permitted, would have been assets in the 
hands of the administrator or executor, or liable to be 
reduced to possession as assets to pay debts.” And it 
provides further for a judgment when the plaintiff shall 
be entitled thereto, different in character from that which 
was rendered in this case, as follows: ‘‘And if such 
creditor shall establish his debt, he shall recover judg- 
ment against the heir or other party in possession of the 
property to the amount of his debt; provided, however, 
that such judgment shall never exceed in amount the 
value of the property so held by the heir or other party ;” 
thus indicating that the judgment to be rendered is 
against the defendant zn personam, and negativing the 
idea of a proceeding in rem against the property by virtue 
of the lien thereon. 

The same section in respect to liens provides as follows: 
** And it is hereby declared that the lawful and bona fide 
debts due by the testator or intestate are a lien and 
charge upon his property in the hands of the heir or 
legatee, or any other person whose possession or title 
to the same is not acquired bona fide and for a valuable 
consideration.” This declaration of a charge or lien upon 
the property in the hands of an heir seems to be general 
and in favor of all creditors alike, but not giving a 
specific lien to any particular creditor and on any specified 
property. The purpose and scope of the statute seems 
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intended to charge the property generally with the pay- 
ment of bona fide debts in the hands of any person other 
than such as have acquired it bona fide and for a valuable 
consideration. The section quoted above seems to con- 
template that the judgment recovered shall be against 
the heir or other party in possession of the property, for the 
debt itself, unless such debt shall exceed in amount the 
value of the property held by the heir or other party; 
in which case the monied judgment would conform to 
the value of the property which the judgment, permitted 
by the statute to be rendered, shall never exceed. 

The judgment in this case does not conform to this 
view of the statute; it is framed upon the theory that 
the proceeding is wholly 7x rem, and the decree in effect 
is a condemnation of the land as upon proceedings to 
foreclose a mortgage or other specific lien. 

The law contemplates a personal judgment, as has 
been above explained, and to support which, evidence of 
the value of the land should have been given. If the 
land was subject to the debt by reason of the lien con- 
templated by section 45 above quoted, it would be subject 
to execution, levy and sale, as in cases of statutory 
liens given upon lands on judgments under the various 
laws of this state which have regulated the subject. 
Those laws conferred upon judgment creditors a general 
lien upon lands according to their various provisions, but 
they have never been construed to give to any individual 
creditor a special lien upon any particular piece of land, 
unless the same were obtained by levy, attachment or 
other appropriate means of obtaining precedence and 
priority. 

We are of opinion that the judgment below ought to 
be reversed and the cause remanded. 


REVERSED AND REMANDED. 


(Opinion delivered March 14, 1882. 








a a A 





478 BREWSTER V. Davis. [Galveston Term, 












Argument for the appellee. 





ROBERT BREWSTER ET AL. V. GeEoRGIA A. DAVIS. 
(Case No. 1454.) 


1. PAROL EVIDENCE — WHEN SUFFICIENT TO PROVE ABSOLUTE CONVEY- 
ANCE A MORTGAGE.— Parol evidence will not be sufficient to estab- 
lish that a conveyance of the homestead, absolute on its face and 
duly acknowledged by the husband and wife, was intended as a 
mortgage, unless it amounts to proof clear, satisfactory and con- 
vincing. 

2. INTENTION OF WIFE — INNOCENT GRANTEES.— Where the transaction 
was negotiated with the husband, it would not be a mortgage be- 
cause the wife so intended it, the grantees being innocent of any 
illegal or improper purpose. 

8. INSUFFICIENT EVIDENCE — OPINION REFERRED TO.— See this case for 
evidence insufficient to support a finding that such a conveyance, 
made to the sureties on the official bond of the husband, after he 
had admitted that he was a defaulter to an amount in excess of 
the value of the homestead, was intended as a mortgage, and was 
therefore illegal. 



























































APPEAL from Harris. Tried below before the Hon. 
James Masterson. 


Baker & Botts, for appellants. 


Jones & Garnett, for appellee. 

I. A deed absolute on its face may be shown by parol 
testimony to be a mortgage, and this may be proven just 
as any other fact can be proven, subject only to the one 
restriction that the testimony of one witness to declara- 
tions of the alleged trustee will not be sufficient unless 
corroborated. Stampers v. Johnson, 3 Tex., 1; Carter v. 
Carter, 5 Tex., 100; Mead v. Randolph, 8 Tex., 196; 
Mann v. Falcon, 25 Tex., 275. 

Il. The grantees in the deed having expended nothing, 
and having incurred no liability for the deed or upon the 
faith of it, it does not matter how they understood it. If 
Mrs. Davis understood and executed it as a mortgage, 
and for no other purpose, then it can have no standing 
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as to her except as a mortgage, the “property being her 
homestead and not subject to asale except by her express 
act, having that end and purpose directly in view. Const. 
1876, art. 16, sec. 50; R.S., art. 560; Hohorst v. Flatto, 
decided February 14, 1882, by supreme court. 


GovuLD, CHIEEJUstTiceE.—Ordinarily when parol evidence 
is admitted to show that a deed, absolute on its face, was 
intended by the parties as a mortgage, it is done with the 
view of its enforcement as a mortgage. On the ground 
that equity forbids the use of the deed as a conveyance 
where the parties only designed it to operate as a security, 
parol evidence is allowed to show that such was the inten- 
tion of the parties. The appeal is for equitable relief, and is 
accompanied with the proffer to do what equity requires, 
by submitting to the enforcement of the instrument as a 
mortgage. In such cases the proof must be *‘ clear, sat- 
isfactory and convincing.” Jones on Mortgages, vol. 1, 
sec. 335 and authorities there cited. See also Grooms v. 
Rust, 27 Tex., 234 and cases there cited. But here the 
attempt is to show by parol that a deed absolute on its 
face was intended merely as a security, the purpose being 
not to allow it to operate as intended, but to absolutely 
cancel and annul the instrument on the ground that by 
the constitution and laws of this state any mortgage or 
lien on the homestead is invalid. Doubtless the illegality 
of this contract may be shown to defeat it. If in truth 
the real transaction between the parties was not a sale, 
but was merely to operate as a security or lien on the 
homestead for the reimbursement of the sureties on the 
official bond of Davis for such amount as*they might be 
compelled to pay tosatisfy recoveries against them as such 
sureties, then these facts being established by ‘clear 
and strong proof,” the illegality of the contract would be 
apparent. 1 Jones on Mortg., sec. 622 and references. 
But whether the parol evidence be admitted on equita- 

































































480 BREWSTER V. Davis. [Galveston Term, 





Opinion of the court. 





ble grounds, looking to the enforcement of the instru- 
ment as a mortgage, or on grounds of public policy, 
looking to the cancellation of the instrument as illegal, 
in neither case is the fact that the ‘‘ grantee understood 
the transaction to be a mortgage” sufficient to prove it 
to be so. 1 Jones on Mortg., sec. 335 and references. 
There is no evidence whatever tending to show that if 
Mrs. Davis was deceived into executing the instrument 
by representations that it should operate as a mortgage, 
the grantees were parties to or had any knowledge of 
such deception. She testifies that she understood and in- 
tended said deed only as a mortgage, but testifies also 
that the only conversation she had with any one about 
the matter was with her husband; and it appears other 
wise that the negotiations leading to the execution of the 
deed were between the grantees and her husband. Clearly 
the transaction is not a mortgage because Mrs. Davis so 
intended it. She must have had the legal effect of the 
instrument as an absolute conveyance explained to her 
when her privy examination was had and her acknowl- 
edgment taken; and if she were misled into a false belief 
as to the intended use to be made of the conveyance, 
that belief does not infect that conveyance with illegality 
in the hands of grantees innocent of any illegal or im- 
proper purpose. But the question recurs, what was the 
real transaction as developed by the evidence’ The 
grantees testify that it was a bona fide sale, in which 
they agreed to pay for the property the sum of $10,000, 
they to be credited with the amount of any judgment re- 
covered against them as sureties of Davis, and to pay the 
difference if said recoveries were less than $10,000. Should 
there be no recovery they were to pay the full $10,000. 
They all testify that Davis admitted to them that he was 
a defaulter to a large amount, and that they, his bonds- 
men, would doubtless have to make good the deficiency. 
They say it was understood the amount they would prob- 
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ably have to pay was largely in excess of $10,000. They 
admit that their purpose in buying was to indemnify and 
reimburse themselves against their liability on said bonds. 
They say that they well knew that a lien or security on 
the homestead was not good, and never thought of taking 
such a lien; nor was anything said about reconveying the 
property to Davis in case no judgment was recovered 
against them. On the other hand, they testify that no 
note or obligation was given for the purchase money, and 
that they were not to have possession of said homestead 
until a judgment was rendered against them as sureties; 
and in fact the possession of the place remained un- 
changed. Whilst it is not to be denied that these last 
named circumstances tend to show a mortgage rather 
than a sale, it is believed by the court that they are insuf- 
ficient to outweigh the evidence positive and circumstan- 
tial that an absolute sale was intended. To the mind of 
the writer, by far the most potent circumstance indicat- 
ing a mortgage is the fact that possession was not to be 
delivered until a judgment was rendered against the sure- 
ties. Whilst hesitating in reaching any conclusion, he is 
individually inclined to the opinion that the practical 
effect of such a stipulation as to possession is to make the 
conveyance inoperative at the option of the grantors, 
should no judgment be rendered against the sureties. If 
so, the deed would in effect be a mortgage. The evidence, 
however, is positive that the full $10,000 was to be paid if 
there were no such recovery. These stipulations taken 
together show, in the opinion of the court, that the valid- 
ity of the sale was not dependent on the recovery. A 
fixed price was agreed upon and an absolute convey- 
ance made. The payment and the possession were post- 
poned until the anticipated recovery became actual, or 
until it was ascertained that no recovery would be had, 
and that therefore the sureties would have nothing to pay. 


In the light of the other evidence it is thought that the 
VoL, LVI—31 
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stipulations as to payment and possession mean that both 
should be postponed until the termination of the antici- 
pated suits on the official bond of Davis, but that then 
payment was to be made and possession delivered. 

On the whole case, thinking it most unreasonable that 
the parties should have intended the deed to operate as a 
mere security, when they knew it would be inefficacious 
as such, the court holds the circumstances in evidence 
insufficient to overturn the positive testimony as to the 
intention of the parties, and to establish with sufficient 
clearness and certainty that no sale was intended, but 
merely an arrangement for the security of the sureties of 
Davis. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 14, 1882.] 





Wm. RULEMAN ET AL. Vv. JoSHUA PRITCHETT ET AL. 
(Case No. 1426.) 
1, CERTIFICATE OF ACKNOWLEDGMENT OF MARRIED WOMAN.— The cer- 
tificate of acknowledgment of a deed by a married woman is de- 
fective if it fails to show that the instrument was explained to her 


by the officer, and that she then acknowledged it to be her act, and 
declared that she wished not to retract it. 


APPEAL from Grayson. Tried below before the. Hon. 
Joseph Bledsoe. 


Throckmorton & Brown, for appellant. 


Hare & Head, for appellees. 

I. The statement in the certificate that “‘ Mary Ruleman 
appeared, privately and: apart from her husband,” etc., is 
a substantial compliance with the law which required her 
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to be examined privily and apart from her husband, etc. 
Belcher v. Weaver, 46 Tex., 293; Solyer v. Romant, 52 
Tex., 562; Carpenter v. Dexter, 8 Wall., 513; Tubbo v. 
Gatewood, 26 Ark., 128; Nantz v. Bailey, 3 Dana (Ky.), 
111; Gregory v. Ford, 5 B. Mon., 471; Stevens v. Doe, 6 
Blackf. (Ind.), 475; Owen v. Norris, 5 Blackf., 479; Morse 
v. Clayton, 8 & M., 373. 

II. The statement in the certificate of acknowledgment 
that ‘‘Mary Ruleman appeared before the officer pri- 
vately and apart from her husband, and acknowledged 
the execution of the said power of attorney to have been 
done by her freely, understandingly, without compul- 
sion,” etc., is a sufficient compliance with the law about 
explaining the instrument. Carpenter v. Dexter, 8 Wall., 
513; Belcher v. Weaver, 46 Tex., 293 and authorities 
therein cited. 

III. The statement in the certificate of acknowledg- 
ment that Mary Ruleman in her private examination 
‘‘acknowledged the execution of the said power of at- 
torney to have been done by her freely, understandingly, 
without compui:ion or restraint from her said husband, 
and for the purposes therein contained,” is a sufficient 
substantial compliance with the law without stating 
therein that ‘‘she wished not to retract it.” Carpenter 
v. Dexter, 8 Wall., 513; Belcher v. Weaver, 46 Tex., 293; 
also Hughes v. Lane, 11 Ill., 123. 


FOULD, CuieF JusticE.— The power of attorney from 
Jacob Ruleman and wife, Mary Ruleman, to R. 8. Ruth- 
erford was authenticated by the following certificate: 
‘“STaTE OF TENNESSEE, } 

“Shelby County. 

‘‘T, James Rose, a duly commissioned and sworn 
notary public in and for said county, hereby certify that 
on this 25th day of April, 1853, before me came Jacob 
Ruleman, and Mary Ruleman, his wife, the constituents 


Ss. 
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within named, who acknowledged the execution of the 
foregoing power of attorney for the purposes therein 
contained; and the said Mary Ruleman having also ap- 
peared before me privately and apart from her said hus- 
band, and acknowledged the execution of the said power 
of attorney to have been done by her freely, understand- 
ingly, and without compulsion or constraint from her 
said husband, and for the purposes therein contained. 

**Witness my hand and seal of office at Memphis, 
aforesaid, the day above written. 

[SEAL. | ** Jas. Rose, Notary Public.” 

The admission in evidence of the power of attorney 
was objected to: Ist. On the ground that a notary public 
in the state of Tennessee ‘‘ was not authorized on the 
25th day of April, 1853, to take the acknowledgments of 
a married woman. 2d. That the certificate of the notary 
does not show that Mary Ruleman was examined by him 
privily and apart from her husband. 3d. That the cer- 
tificate does not show that the said instrument was ex- 
plained by the said officer to the said Mary. 4th. That it 
does not appear from the certificate that the said Mary 
declared that she did not wish to retract the power of at- 
torney.” The court, overruling these objections, admit- 
ted the power of attorney in evidence, and the agreed 
case brings before us that ruling as the sole error relied 
on for a reversal of the judgment. 

On the part of appellee it is claimed that if the 
acknowledgment were defective originally for want of 
authority in the notary, that it ‘‘was validated by the 
act of the legislature of Texas, approved April 27, 1874.” 
Acts of 1874, p. 152. 

We have not found it necessary in disposing of the 
case to pass upon this question. Although it has been 
investigated and argued by counsel on both sides with 
diligence and ability, we think it more prudent to leave 
it undecided, as even if this validating act cured any 
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want of authority in the notary, 4ve are of opinion that 
the certificate of acknowledgment is in itself fatally 
defective. It nowhere appears in the certificate that the 
instrument was explained to her by the officer, and that 
thereafter she acknowledged it to be her act, and de- 
clared that she wished not to retract it. These are facts 
which must-substantially appear from the certificate of 
the officer, because embraced both in the enacting clause 
of the statute and in the form which it prescribes. Pasch. 
Dig., art. 1003; Belcher v. Weaver, 46 Tex., 294. The 
certificate says that she ‘‘acknowledged the execution of 
said power of attorney to have been done by her freely, 
understandingly,” etc., but nowhere speaks in the pres- 
ent tense, showing that the notary explained the instru- 
ment to her, and that she thereupon acknowledged it as 
her act and declared that she wished not to retract it. 
It is not enough that a married woman should appear be- 
fore an officer apart from her husband, and, without hav- 
ing the instrument explained to her, acknowledge that 
she had executed it freely and understanding its purport. 
The law required then, as it requires now, that the officer 
certify in substance that, the instrument being explained 
to her, she declared her present wishes, by acknowledg- 
ing it as her act and stating that she wished not to 
retract it. R.S., arts. 4810-4313. 

Because the court erred in admitting the power of at- 
torney in evidence, the judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


(Opinion delivered March 14, 1882. 
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GALVESTON City CoMPANY V. CITY OF GALVESTON. 
(Case No. 1425.) 

1. SALE OF LAND FOR TAXES — SUBSEQUENT PAYMENT OF TAXES BY OWNER 
UNDER PROTEST.— That a city tax collector, in his receipt, states 
the payment of an assessment on lands to have been made under 
protest, does not affect the character of the payment as voluntary 
or involuntary, where the lands have already been sold under the 
law regarding delinquent tax-payers, and bought by the city, and 
the payment is afterwards made in pursuance of an agreement be- 
tween the former owner and the city. 

2. PROPOSITION OF OWNER — EVIDENCE OF VOLUNTARY PAYMENT.— The 
proposition of a property owner to pay such assessment if the city 
would remit the interest and penalty allowed by law, though the 
right be reserved to resort to the courts should he thereafter find 
occasion, evidences a voluntary payment. 

8. PROTEST SHOULD BE SPECIFIC.— A protest to be effective should refer 
specifically to property claimed to be illegally taxed, and not gen- 
erally to property admitted to be legally taxed as well as the former. 

4. PAYMENT OF ILLEGAL DEMAND VOLUNTARY — EXCEPTION.— The pay- 
ment of an illegal demand by a party with full knowledge of the 
facts, except in case of necessity, as to protect one’s person or prop- 
erty, is deemed voluntary. 


APPEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 


Willie & Cleveland, for appellant. 

I. The court erred in holding that the facts proven on 
the trial of said cause were not sufficient to establish that 
the money sued for herein was paid under duress. Gal- 
veston City Charter of 1871, art. 2, sec. 2; art. 9, sec. 1; 
art. 10, sec. 1; art. 11, sec. 1; arts. 12, 13, 14; Galveston 
Co. v. Gorham, 49 Tex., 279, 300, 308, 305, 308-310, 
Galveston Gas Co. v. Galveston Co., 54 Tex., 287; Baker 
v. Panola Co., 30 Tex., 86; Marshall v. Snediker, 25 Tex., 
460; Erskine v. Van Arnsdale, 15 Wall., 56, 57; Cooley on 
Taxes, pp. 568, 542, 565, 569; Burroughs on Taxation, 
pp. 448, 266, 442, 343; Blackw. on Tax Titles, marg. p. 165; 
Hays v. Hogan, 5 Cal., 248; Grey v. Lohrbun, 23 Cal.. 
113; Grand Rapids v. Blakely, 40 Mich., 367. 
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If. The court erred in holding that the plaintiff had 
voluntarily paid the taxes and costs, to recover which 
this suit was instituted. 

III. The court erred in holding that taxes paid under 
protest, with notice to the authorities exacting and receiv- 
ing them, when the party paying reserved his right to 
sue for their recovery, could not be recovered back, al- 
though such taxes were illegal and void. 

IV. The court erred in construing the proposition made 
by the plaintiff for the redemption of the property to 
mean only that the plaintiff should not be prejudiced in 
case of the rejection of the offer of defendant. Same 
authorities as under first assignment. 


R. V. Davidson, for appellee. 

I. ‘* The court” did not err “in holding that the facts 
proven on the trial of said cause were not sufficient to es- 
tablish that the money sued for herein was paid under 
duress.” 

The judge, at the request of appellant, gave his con- 
clusions of law upon the foregoing facts, which conclu- 
sions of law are as follows: 

‘** Applying these facts to the law, it is the opinion of 
the judge that the payment of the money by the Galves- 
ton City Company to the city of Galveston, which the 
plaintiff seeks to recover back in this suit, was a voluntary 
payment, made without mistake of fact or fraud, and it 
is not against good morals for the defendant to retain it, 
and the plaintiff has no legal or equitable right to recover 
it back. It is not questioned that money paid under pro- 
test to prevent sale of property for illegal taxes, thereby 
preventing a cloud upon plaintiff’s title, which would 
exist by reason of the sale, may be recovered back. In 
that case there is a threatened danger, which it may not 
be in the power of the plaintiff to avert except by pay- 
ment of the tax to the officer under protest, or by resort 
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to the equitable power of thé judge for writ of injunction; 
but that is a very different state of case from the facts of 
the case at bar. In the case before the court the prop- 
erty had been sold for taxes, and the title of the plaintiff 
had become vested in the purchaser, the city of Galveston, 
and the tax collector had no authority thereafter to re- 
ceive the taxes and relinquish or cancel the title acquired 
under the tax sale, except by direct action of the city 
council directing the receiving of the money and order- 
ing a cancellation of the city’s title acquired by the pur. 
chase; and in pursuance of the order of the city council, 
the title acquired by the city of Galveston under the pur- 
chase at the tax sale was relinquished upon the payment 
of the sum of money in this suit sought to be recovered 
back from the city. 

** Evidently the intent, purpose and object of this latter 
clause of the proposition was from abundant caution, that 
no unfavorable deduction was to prejudice the City Com- 
pany in the maintenance of any suit that she might in- 
stitute in the event that their proposition should be 
rejected, such as that it should not thereby be inferred 
that the company recognized the validity of the tax or of 
the sale. 

‘Tf it had been intended to include the idea that the 
City Company should have the right to institute suit to 
recover back the money, it should have been expressed in 
appropriate language to convey the idea, for none such 
can be fairly deduced, either from the context or the 
surrounding circumstances. And the language is not, 
upon the payment of the money, the company should 
have the privilege of suing to recover it back, or any 
words conveying that proposition, but the language is, 
‘the payment herein tendered must, however, be under- 
stood to be without prejudice to any rights of the com- 
. pany in the premises, or to the assertion of those rights 
in the courts, if the company should hereafter find occa- 
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sion so to do.’ There is no intimation that the company 
reserved the right of resorting to ‘suit to recover the 
money back if paid, nor is there intimation that the pay- 
ment was to be made under protest.” Charter of City of 
Galveston, August 2, 1876, title 5, art. 7, sec. 94; title 5, 
art. 12, sec. 99; Dill. on Mun. Corp., 3d ed. (2d vol.), pp. 
939-948; 3d ed. (2d vol.), secs. 776, 794, 795, and author- 
ities cited in ndtes; Galveston Gas Co. v. County of Gal 
veston, 54 Tex., 287; Ladd v. Southern Cotton Press Co., 
53 Tex., 172; Railroad Co. v. Commissioners, 98 U.8., 541; 
Fleetwood v. City of New York, 2 Sandf., 481; Detroit v. 
Martin, 34 Mich., 170; Lee v. Templeton, 13 Gray, 476; 
Mayor, etc., v. Lefferman, 4 Gill, 425. 


STAYTON, ASSOCIATE JUSTICE.—In this cause it appears 
that the Galveston City Company in the year 1876 was 
the owner of all of the league and labor of land on which 
the city of Galveston stands, except such parts thereof 
as have been sold from time to time by said company or 
those under whom it claims. 

In that year the city of Galveston, through its assessor, 
the owners therein not having assessed the same, assessed 
certain of said property which had been laid off into 
blocks or lots, east of 7th street and west of 43d street, 
for city taxes, said property being situated within the 
corporate limits; and the taxes thereon not having been 
paid, the same was sold in the year 1879 for the taxes so 
assessed, and was bought in by the city of Galveston for 
the taxes claimed to be due thereon, which amounted to 
the sum of $3,335.50. 

Prior to the act of 2d of August, 1876, which gave to 
the city of Galveston a new charter, the land belonging 
to the Galveston City Company which was within the 
corporate limits of the city, but rural in character, was 
not subject to payment of city taxes except for their im- 
provement; but by the act above referred to, all the land 
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within the corporate limits, whether urban or rural in 
character, was made subject to city taxes. 

Before a deed was made to the city for the property 
bought at tax sale, the appellant, through its agent, ad- 
dressed to the mayor and board of aldermen of the city 
the following communication: 

‘“* To the Hon. the Mayor and Board of Aldermen of the 
City of Galveston: 

‘*GENTLEMEN— The Galveston City Company is the 
proprietor of a large tract of land, lying west of 45d 
street, much of which consists of bayous and low, soft, 
marshy ground, of no present value whatever, and which 
could not be made available for any practicable use until 
all the higher land has been improved and occupied — 
probably not within the life-time of any person now 
living. 

**In 1876 the company was advised that this land was 
not, under the then existing charter, within the corporate 
limits for the purpose of taxation, but only for. police 
purposes. It therefore declined to render it to the city 
for taxation; and it was assessed by the assessor, Mr. 
C. T. White, as unrendered property, at an extravagant 
rate of valuation,—three or four times its real value, as 
this applicant verily believes. 

‘*The tax has never been paid and the owner is in- 
formed that the land has all been sold for the taxes of 
that year. 

** Now to avoid any unnecessary dispute or controversy 
between the city and the company, the owner of said 
property proposes to pay the said tax, excessive as it is 
believed to be, amounting to 3,207 30-100 dollars, with 
28 20-100 dollars of costs, if the city will remit the interest 
and penalty which the collector deems it his duty to exact. 

**The said company therefore prays the city council to 
direct the collector to receive the amount now tendered, 
to wit, the principal of the tax and the necessary costs, 
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and that the mayor of the city release to this proprietor 
all claim of the city to said land by reason of said tax 
sale. 

“The payment herein tendered must, however, be un- 
derstood to be without prejudice to any rights of the 
company in the premises, or to the assertion of those 
rights in the courts if the company should hereafter find 
occasion to doso. All which is respectfully submitted. 

“J. P. Comg, 
** Agent Galveston City Co.” 

The proposition was acted upon by the mayor and 
board of aldermen on the 28th April, 1879, and the pay- 
ment was made to the collector of city taxes on the 30th 
April, 1879, who gave his receipt therefor, upon which, 
above his signature, was written the following words: 
‘*The above amount is paid under protest.” 

This suit was brought to recover the money so paid, 
with interest thereon from time of payment, the right to 
so recover being based upon the claim that the property 
upon which the tax was levied was not subject to pay- 
ment of city taxes, and that the moncy was involunta- 
rily paid under protest. 

The case was tried without a jury, and in the findings 
of fact found in the record, it appears that the court 
found that the property east of 7th street was urban and 
that west of 43d street was rural in character; and the 
court also found that the payment was voluntarily made 
and could not therefore be recovered. 

The main question in this case depends upon whether 
the payment made by the Galveston City Company was 
in a legal sense voluntarily made; for if not, if the tax 
was illegal, the judgment should have been for the 
company. 

The stringent provisions in the constitution of this 
state and laws thereunder in reference to the effect to be 
given to tax titles authorize a more liberal construction 
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to be placed upon the act of a party who pays an illegal 
tax to prevent the sale of his property, and the conse- 
quent cloud which such a sale would constitute upon title 
to real estate, than could be given to such act of a party 
under laws less stringent. 54 Tex., 290. It is not, how- 
ever, believed that the circumstances which immediately 
preceded the payment of the money in this case were 
such as to authorize the holding that the payment was 
not voluntarily made. 

The statement made by the collector of city taxes on 
the receipt which he gave for the money, that the same 
was paid under protest, can have no effect in determining 
whether the money was voluntarily paid or not; for at 
the time he received the same his right to collect it by 
virtue of the process which originally authorized him to 
do so, had ceased at the time the payment was made, for 
as to the property upon which the tax was paid, the sale 
rendered such process as he may have had functus officio; 
and his act in receiving the money must be referred to 
the correspondence hereinbefore set out, and the action 
of the mayor and board of aldermen thereon, as must 
the act of the agent in making the payment. 

In determining whether the money was voluntarily 
paid or 110t, an inquiry must be made into the intention 
of the parties at the time the money was paid; and un- 
less it appears that, at that time, there was an unwill- 
ingness to pay, the payment must be held to have been 
voluntarily made, although there may have been an un- 
solved question in the mind of the agent of the party 
paying as to whether the company, at some future time, 
might desire to institute, or might institute a suit to re- 
cover the money then paid; for the purpose of determin- 
ing this, the correspondence, and action had thereon, 
furnishes the best light which can be given. 

In construing that part of the communication addressed 
to the mayor and aldermen of the city by the agent of 
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the company which the latter relies upon as showing that 
the payment was not voluntarily made, the court below 
was of the opinion that the sole office which it performed 
was to save the company from any unfavorable deduc- 
tions which might be made from the correspondence in 
case the proposition therein set out was not accepted. 

We are of the opinion that such was not its purpose; 
and it is not very clear what the real intention and pur- 
pose thereof was. It may have referred to a doubt upon 
the part of the company as to the power of the legisla- 
ture to subject the property in question to the payment 
of city taxes, believing it to be rural in its character, and 
as indicating a desire upon the part of the company to 
avoid any unfavorable inferences arising in reference 
thereto by the proposed payment. Be this as it may, it 
only concerns us now to consider the same as indicating 
upon the part of the company a voluntary or involuntary 
payment. 

The rights which the company sought to save from 
prejudice are not set out in the correspondence, nor are 
the rights which they reserve the right to enforce through 
the courts any better defined; but whatever they may 
have been, the concluding clause evidences that there was 
not then any formed intention to prosecute the present or 
a similar suit in the event their proposition was accepted 
and the money paid. The concluding words are, ‘if the 
company should hereafter find occasion to do so,” i. e., 
if something hereafter appears, or if something hereafter 
occurs which gives occasion for resort to the courts, we 
will do so, notwithstanding we make the payment which 
we now propose. This language, taken with the context, 
does not evidence that the company, either at the time the 
proposition was made nor at the time the contemplated 
payment should be made, was unwilling to pay the money 
with a full knowledge of all the facts under which the 
same was claimed; but taken in connection with the 
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proposition to pay, and the prayer to the city to receive, 
evidences to us a voluntary payment. 

The correspondence gave no direct intimation that a 
suit would be brought to recover the money back, which 
in case of payment to a municipal corporation in the way 
of taxes, in the opinion of the writer, should be given, in 
order that the financial affairs of such a corporation 
should not be embarrassed by the expenditure of money 
received in the way of taxes, without any notice of in- 
tention to sue to recover the same; but whether notice of 
such intention to sue be necessary or not, a protest, to be 
effective, should be. specific and point out clearly what 
property has been illegally taxed, or what tax is illegal; 
and it should not be general, and refer as in this case to 
property which had been legally taxed, as well as to other 
property upon which it was claimed that the taxing was 
illegal. 

There are other grounds, however, which to us seem 
to preclude the recovery by the appellant. 

In the case of Railroad Co. v. Cummins, 98 U.S. S. C., 
543, the common law rule is thus stated, quoting from 
another case: ‘* When a party pays an illegal demand, 
with a full knowledge of all the facts which renders such 
demand illegal, without an immediate and urgent neces- 
sity therefor, or unless to release his person or property 
from detention, or to prevent an immediate seizure of his 
person or property, such payment must be deemed volun- 
tary, and cannot be recovered back; and the fact that the 
party at the time of making the payment files a written 
protest does not make the payment involuntary. This as 
we understand it is a correct statement of the rule of the 
common law.” Marriot v. Hampton, 7 Term Rep., 269; 
2 Smith’s Leading Cases, 237 and notes. 

If the last part of the correspondence could be consid- 
ered a protest, that could ot make the payment involun- 
tary if voluntary in fact. The letter from the agent of 
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the company expressly statesthat the settlement as pro- 
posed was desired in order ‘‘ to avoid unnecessary dispute 
or controversy between the city and the company; ” that 
is, to avoid litigation between them in regard to the 
claim of the city to the taxes about which they differed 
as to their respective rights, which in the event of the 
proposed settlement would become unnecessary. 

At that time the property had been sold and the city 
became the purchaser; under the ordinances of the city, 
parties failing to pay their taxes at the time they were 
due were required to pay interest thereon besides a pen- 
alty; this the city was claiming as must be presumed in 
good faith, as it was also claiming that the tax was prop- 
erly assessed upon the property, which, in so far as it 
attected the property east of the street, was found by the 
court below to be well founded. Not only was the city 
asked to remit the interest and penalty, but it was asked, 
after a sale had been made and it had become the pur- 
chaser, to release whatever title it had acquired, and 
to receive the taxes and costs in settlemént, by way of 
compromise of their respective rights, and this with a 
view ‘‘to avoid any unnecessary dispute or controversy; ” 
that is, dispute or controversy in regard to the matter 
then pending, which would become unnecessary if the 
proposition of the company was accepted. 

The parties must have understood that they were each 
making concessions, through which litigation in regard 
to the very matter now pending would be avoided, and 
not that they were simply changing the character of the 
litigation from a suit to set aside the deeds of the col- 
lector to a suit to recover the amount of the taxes which 
the company was then praying ‘‘the city council to 
direct the collector to receive.” 

The facts present a case in which money was paid under 
a contract by which a compromise of the adverse claims 
of the parties were settled, with a full knowledge of all 
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the facts, and we know of no rule by which a payment 
so made can be said to have been involuntarily made, or 
made under compulsion either legal or moral. 

After receiving the benefits of the contract. which de- 
stroyed, at least in part, the claims which the city was 
setting up, some of which were found valid in the cour? 
below, the company could not be heard to deny its valid- 
ity, while it avails itself of the benefits, upon the ground 
that the contract was not binding because involuntary. 

We have not deemed it necessary to consider what 
were the rights of the parties under the act of 1876, 
nor to consider other questions upon which the right of 
the city to the tax might depend, believing that the sum 
paid was paid under such circumstances as prohibits its 
recovery. 

There being no error in the judgment of the district 
court it is affirmed. 


AFFIRMED. 
(Opinion delivered March 17. 1882.] 





Texas & New ORLEANS RatLway Company v. JOHN 
R. SuTor. 
(Case No. 1210.) 

1. RIGHT OF WAY— VESTED RIGHT — COMPENSATION — DAMAGES.— On 
the faith of the verbal agreement of the owner giving a railway 
company the right of way over his premises, free of charge, if it 
wovid construct ditches to carry off water, the road was constructed 
and operated for years; the ditches also were dug. Seventeen years 
afterward the owner sued for damages from the construction of the 
road on his land, and also damages to his adjoining lands, crops, 
etc., from overflow. Held, 

(1) That the doctrine of dedication or of estoppel in pais applies 

to the right of way for a railroad, railroads being public highways. 

(2) That the owner had dedicated the right of way to the public 

use, and the railroad company had acquired a vested right thereto, 
which was not divested by a failure to maintain sufficient ditches. 
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(4) That even if the agreement had amounted only to a rev- 
ocable license, the compensation of the owner on the revocation 
of the license, and the condemnation of the land at the application 
of the company, would not be estimated by the value of the land 
as increased by the construction of the railroad. 

(4) The company, though liable for damages proximately result- 
ing from its failure to maintain sufficient ditches, is not liable for 
damages from an increased flow of water by reason of the ditches 
of another railroad company, such injuries not being proximately 
caused by the negligence of the defendant company. 


APPEAL from Harris. Tried below before the Hon. 
James Masterson. 

It does not appear when this suit was instituted. Sutor, 
the plaintiff below, filed his first amended petition July 5, 
1878, against plaintiff in error (defendant below), suit 
being trespass to try title for one hundred and sixty-three 
by one hundred and four feet of land situated in the city 
of Houston, Harris county, charging that the entry 
was made about January 1, 1875. Also that the defend- 
ant had since, without authority or consent, unlawfully 
built and constructed their railroad tracks thereon, being 
fixtures and part of the realty, and during all the time 
has run its cars, engines and trains on said tracks with- 
out his authority or consent. That the use of said land 
and the rents thereof during said time was and is reason- 
ably worth the sum of $50 per month. That the defend- 
ant dug up the soil and made embankments and ridges 
upon the land, permanently damaging the same $500. 
That by gross negligence in making the ditches on each 
side of the track, the said company, by reason of the 
overflow of water occasioned, has seriously injured his 
adjoining lands upon which he lives. That in 1876 and 
1877 his potato crop was thus overflowed and lost. That 
each of said crops was of the value of $100. That his 
dwelling-house was injured thereby in the sum of $100, 
and one grape vine of the value of $25, besides other 
elements of damage. 

VoL, LVI — 32 
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The defendant answered by general and special excep- 
tion, general denial, five and ten years’ limitation, and 
limitation of two years as to the damage. Also, in the 
event the court should decide the question of title to the 
land agaiust defendant, it then asked a condemnation of 
the land for right of way for its road. 

The case was tried November 15, 1878, when the jury 
returned the following verdict: 

“We, the jury, find for plaintiff title to the land. 


I Pe, gala out cakid eet 4s dMusim piuteiassasce $125 00 
oe acs consis aca e Minas nitrate Sik Kieren Wiccan Ame ace 30 65 
RESSERRES SAE: REN CE Oe ae 300 00 
re Cn ak sci San cehigeeesesddneees dooce 200 00 
Damage to grapes and peach trees... ......0...cc ce eee cece eeees 55 00 
dkcn chick se chs sbnssneee oe beep eciesensseceess 100 00 





$810 65 
Find right of way for defendant.” 

Judgment was rendered accordingly, and the case came 
up on writ of error. 

The errors assigned were numerous. The first was that 
the verdict for the plaintiff for the land was against the 
evidence, as the evidence showed a dedication of the land 
to the use of the railroad for its right of way as*a public 
highway. 


E. P. Hill, for appellant. 
E. P. Hamblin, for appellee. 


Watts, J. Com. App.— At the time of the construction 
of the railroad in 1860 the land of Sutor was subject te 
the right of eminent domain; the corporation could then 
have procured a judicial condemnation of it without the 
consent or even against the wishes of Sutor. The com- 
pany would then have been bound to pay the damages 
assessed for such use of the land. 

It appears from the record that the city of Houston 
had agreed with the railroad company to procure the 




















1882. ] T. & N. O. R’y Co. v. Sutor. 499 





Opinion of the court. 





right of way within the oity limits, and, acting in pursu- 
ance thereof, the mayor, representing the city, called 
upon Sutor to procure his consent for the company to 
occupy the strip of land across his tract without compen- 
sation. This Sutor agreed to, and said to the mayor that 
he would not charge the company anything for the right 
of way if it would construct ditches and carry off water. 
The road was constructed, the ditches made, and the line 
operated for about seventeen years before this suit was 
brought. The privity between the mayor, acting as the 
representative of the city, and the railroad company, in 
regard to this matter of the right of way, is sufficiently 
shown; and it was not essential to constitute such privity, 
under the circumstances of this case, that Sutor’s decla- 
ration should have been made to some officer of the 
company. 

The right of the company to occupy with its road-bed 
Sutor’s land depended upon his consent then given or 
upon a judicial condemnation. <A railroad is a public 
highway (Const. of Texas, art. X, sec. 2; 3 Paige (N. Y.), 
74; Angell on Highways, sec. 370); and especially is this 
true, so far as the acquisition of the right of way is con- 
cerned; for upon no other theory could the right of emi- 
nent domain be conferred upon a railroad corporation. 

In this respect the doctrine of dedication, or rather of 
estoppel iz pais, would apply to the right of way fora 
railroad the same as to any other public highway. The 
court, in the case of Oswald v. Grenet, 22 Tex., 94, held 
in effect that a dedication need not be by deed, or evi- 
denced by a continuous use; but that it is sufficient if there 
was an unequivocal act or declaration of the owner to 
dedicate the land, and that others have acted in reference 
to and upon the faith of such declaration. 

When defendant in error consented to the occupancy 
of the land by the railroad without compensation other 
than what would accrue to all the property owners alike 
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with himself from a completion of the road, he thereby 
dedicated the same to that public use; and as the corpo- 
ration continued the construction of its road and the use 
! and occupancy of. the land upon the faith of his declara- 
tion, the dedication for the particular use became a vested 
right, and would not be divested or destroyed by a failure 
| upon the part of the company to maintain such ditches 
as would be necessary to carry off the surface water. 
| A failure to construct and maintain such ditches as 
would be necessary for proper drainage would give Sutor 
aright of action for the damages resulting to him by 
| reason of such failure; but it would not give him the 
right to make an entry upon the right of way and declare 
it forfeited. H. & T. C. R. R. Co. v. W. C. McKinney, 
Tex. Law Journal, vol. 4; No. 45, p. 712. 
We are of the opinion that the verdict awarding Sutor 
damages for the right of way was clearly against the evi- 
dence. 

Another serious objection to the recovery of damages 
for the right of way is the time at which such damages 
were estimated; that is, the evidence adduced upon this 
point was, as to the value of the land taken and the dam- 
ages resulting from the particular use, confined to 1875. 
Even if the railroad company had made the entry, and 
constructed its road, under a revocable license, when 
Sutor sought to revoke, and the company asked a con- 
demnation, it would appear unjust to make it pay the 
increased value by reason of the completion and opera- 
tion of its road. Having consented to the occupancy of 
the land by the company for a road-bed, and acquiesced 

for so long a time in such occupancy, and by such acqui- 
| escence induced the belief that a condemnation was un- 
necessary, now to allow him to recover the present value 
| of the land, and damages by reason of such occupancy, e 
would be to permit him to speculate upon his own laches, 
and ignore his acquiescence to the injury of others. 


; 
} 
=~ 
| 
’ 
; 
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If, as claimed, the special injury for the destruction of 
the potato crops, etc., of Sutor in the years 1876 and 1877, 
was caused by the increased flow of water by reason of 
the ditches of the Great Northern R. R. Co., then the 
fexas & New Orleans Railway Co. would not be liable; 
such injury would not result as a legal consequence of 
any wrongful act or negligence upon the part of the 
latter. To authorize a recovery for such injuries, the 
negligence or wrongful act of the Texas & New Orleans 
Railway Company must be the proximate and not the 
remote cause. 

We conclude that the judgment of the court below 
ought to be reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered March 20, 1882. ] 





M. C. WELLBORN Vv. THE Opp FELLOWS BUILDING AND 
EXCHANGE Co. oF TEXAS. 
(Case No. 772.) 

1. DEPOSIT OF MONEY IN NAME OF WIFE — SEPARATE PROPERTY.— The 
mere deposit of money by a husband to the account of his wire, 
a receipt for the same being taken in her name, does not of itself 
show that it was intended as a gift to the wife as her separate prop- 
erty. 

2. SAME — DEATH OF HUSBAND — RIGHTS OF ASSIGNEE OF WIFE.— The 
husband having died, leaving a widow and two children, and no 
other property except a homestead and that deposit, held, 

(1) That a party to whom the widow had assigned the receipt 
showed no right to recover any part of the deposit as against the 
claims of creditors. 


AppEAL from Harris. Tried below before the Hon. 
James Masterson. 

On the 10th June, 1875, John Collins deposited with 
the Odd Fellows Building and Exchange Company of 
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Texas (appellee) $500, for which he took their receipt and 
obligation to pay, in these words, to wit: 
** Houston, June 10, 1875. 
** Received from Mary Collins five hundred currency 
dollars, payable on demand, interest at six per cent. per 
annum. 


(Signed) ** EDWARD HAIGHT, 
$500. ** Secretary and Treasurer.” 


Mary Collins, mentioned in the receipt, was the wife of 
John Collins at the date of the receipt, and remained as 
such until his death. Mary Collins was not present when 
the deposit was made, nor when the obligation was given, 
nor did she have any conversation with the bank author- 
ities until after the death of her husband, John Collins. 

On the Ist September, 1875, John Collins bought a bill 
of goods, amounting to $172.75, from Burke, Rich & Co., 
for Collins & Culbertson; and about the time the goods 
were being packed up, was asked by one of the members 
of the firm of Burke, Rich & Co. (Edward Haight), who 
was also secretary and treasurer of the defendant, how 
he, Collins, expected to pay for the goods. Collins replied: 
‘You know of the $500 I have deposited with the Odd 
Fellows Building and Exchange Company of Texas, and if 
I do not pay the bill within ninety days from this time 
(September, 1875), you can take the amount of the bill 
out of that deposit,” and thereupon took the goods. 
Haight testifies that he would not have let Collins have 
the goods except on the terms mentioned. 

John Collins died about the middle of October, 1875, 
and was insolvent at the time of his death. He left a 
widow (Mary Collins) and several small children, and no 
property except his homestead in Houston and whatever 
interest he may have had in the claim sued on by plaintiff 
in this cause. After the death of John Collins his widow 
transferred the obligation sued on to plaintiff. . 
On or about January 1, 1876, after the death of John 
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Collins, Edward Haight, as secretary and treasurer of the 
defendant, knowing of Collins’ death, and without au- 
thority except what he derived from the facts above 
stated, paid Burke, Rich & Co. $172.75, for the goods 
bought from them by John Collins in September, 1875, 
as stated. 

This suit was brought by the plaintiff against the Odd 
Fellows Building and Exchange Company of Texas, on 
the receipt and obligation above set out, to recover the 
$500 deposited, together with the interest that had ac- 
crued thereon. The defendant pleaded in defense the 
payment made to Burke, Rich & Co., as above set forth, 
and on the trial in the court below, that court allowed 
the payment and gave plaintiff judgment for the $500 
and interest, less the amount paid Burke, Rich & Co. 

A jury was waived, and the cause was submitted to 
the court. Verdict for the plaintiff for $349.91 and all 
costs incurred. 

The plaintiff appealed, and assigned the following as 
zrounds of error: 

1st. The court erred in allowing the credit of $172.75 
claimed by the defendant in its pleadings in said cause. 

2d. The court erred in refusing to render judgment 
against the defendant in plaintiff’s favor for said sum. 

3d. The court erred in refusing to render judgment as 
prayed for by plaintiff in said cause. 


Garnett & Garnett, for appellant. 

I. Itis submitted that John Collins, by taking the receipt 
and obligation for the money deposited with defendant 
in his wife’s name, thereby donated it to her (see Smith 
wv. Strahan, 16 Tex., 315), and the donation constituted 
the claim her separate property, and he could not after- 
wards dispose of it without her consent. See Rose v. 
Houston, 11 Tex., 327. 


No briefs on file for appellee. 
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Waker, P. J. Com. App.— It is not pretended, on any 
hand, that the $500 deposited by John Collins with the 
Odd Fellows Building and Exchange Company of Texas 
was at that time the separate property of his wife, Mary 
Collins. The presumption of law is that it belonged to 
the community estate of both of them as husband and 
wife. Lott v. Keach, 5 Tex., 394; Edrington v. Mayfield, 
id., 363. The mere deposit of the money by the husband, 
to the account and credit of his wife, cannot of itself be 
deemed a circumstance sufficiently explicit as to deter- 
mine conclusively that such act was intended as a gift of 
the money as her separate property, and that it would 
have the effect as to third persons to alter its character 
as community into that of separate property. Mitchell 
v. Marr, 26 Tex., 329; Houston v. Curl, 8 Tex., 239; Ver- 
amendi v. Hutchins, 48 Tex., 531; and see Kirk v. Navy- 
igation Company, 49 Tex., 213. ‘‘ Property conveyed by 
deed to the wife pending marriage is presumed to be 
community property in the absence of evidence that it 
was paid for out of the separate estate of the wife.” 
Stanley v. Epperson, 45 Tex., 645. 

‘** A transfer by the husband to the wife of his right to 
the community property can only be done by acts so ex- 
plicit as to leave no doubt of his intention.” Parker v. 
Chance, 11 Tex., 513. 

And notwithstanding the doctrine laid down in Smith 
v. Strahan, 16 Tex., 314, “that the prima facie pre- 
sumption arising from a deed of the husband to his wife 
for the community property is that it was intended to 
change its character from community to separate’ prop- 
erty of the wife, and that the deed is effectual against a 
subsequent purchaser,” such a rule applicable to real 
estate and solemn assurances of title cannot appropri- 
ately be applied to the rights of husband and wife grow- 
ing out of verbal sales, exchanges or gifts of personal 
property, especial/y where the latter consists of money. 
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See Kendrick v. Taylor, 27 Tex., 695, and Bradshaw v. 
Mayfield, 18 Tex., 21. | 

Held in Kendrick v. Taylor, supra, ‘‘ That such trans- 
actions between husband and wife will be subjected by 
the courts to the most rigid scrutiny; and that they will 
not be sustained unless upon the clearest proof of their 
validity.” 

It is of the essential quality of such a gift that the 
intention and purpose to make it should be well defined. 
The mere fact that a husband shall deposit a sum of 
money in bank to be drawn against by the wife, or ac- 
cording to the precise facts of this case, so deposited and 
a receipt taken in the name of the wife, cannot be 
deemed a specific appropriation by him of his community 
interest in the money, and a donation thereof to his 
wife. 

Additional circumstances explanatory of his intention 
would be essential to give that complexion to the transac- 
tion. At the time of the death of John Collins, there- 
fore, the money on deposit with the Odd Fellows Building 
and Exchange Company of Texas was community 
property subject to administration as belonging to his 
estate. All power and authority which had been given 
to Haight by John Collins to appropriate the money on 
deposit with the appellee was revoked and ceased to 
exist at the time of his death. Hall v. Robertson, 16 
Tex., 472; Cleveland v. Williams, 29 Tex., 204. 

The plaintiff showed under the evidence no right to re- 
cover any portion of said deposit, as against the claims 
of creditors or the right of an administrator of John 
Collins to recover the same. See Ansley v. Baker, 14 
Tex., 607, and Green v. Rugely, 23 Tex., 539. It was not 
error, therefore, for the court to refuse to render judg- 
ment for the sum of $172.75. 

The appellee makes no complaint against the judg- 
ment as the same has been rendered, and, as between 
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the parties to this litigation, there appears to be no reason 
why the judgment should not be affirmed. This action, 
however, will be without prejudice to whatever rights 
may exist in other parties not before this court, as they 
may stand affected as creditors, administrator or heirs 
of the estate of John Collins, deceased. 


The judgment ought to be affirmed. 
AFFIRMED. 
[Opinion delivered March 20, 1882.] 





GALVESTON, HARRISBURG & SAN Antonio R. R. Co. V. 
EMELINE L. BUTLER. 
(Case No. 1336.) 

1. SUIT AGAINST TRUSTEES —LAPSE OF TIME— PARTIES — ANSWER.— 
The plaintiff holding an unsatisfied judgment against the trustees 
of the B. B. & C. sold-out railroad company, brought suit against 
the trustees and against the G., H. & S. A. R’y Co., which was in- 
debted in a large amount to the former, alleging that this indebted- 

H ness constituted the only assets available for the satisfaction of her 

claim, asking judgment against the G., H. & S. A. R. R. Co. 

Twelve years had passed since ‘the B. B. & C. company was sold 

out. The trustees made no answer. The G., H. & S. A. company 

answered by a general demurrer and denial, and alleging in general ~ 
terms that the debts of the sold-out company exceeded largely its 
assets. Held, 

(1) That from the lapse of time the presumption was that all the 
debts had been satistied. 

} (2) That from the silence of the trustees and the indefinite answer 

of the G., H. & 8. A. company, the presumption was either that 

; the debts had been satisfied, or that the assets were amply sufficient 

| to pay all. 

(8) That such being the presumption, the suit by a single creditor 
to enforce payment of his judgment out of the trust fund was 
7 maintainable without attempting to make parties of other possible 

creditors. 

(4) That the answer set up no defense. 

(5) That the G., H. & S. A. Co. was protected, the trustees being 
parties to the suit. 

2. AppRoveD.— G., H. & S. A. R’y Co. v. McDonald, 53 Tex., 510, ap- 

proved and followed. 
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APPEAL from Harris. \ Tried below before the Hon. 
James Masterson. 

The Buffalo Bayou, Brazos & Colorado Railway Com- 
pany being indebted to George Butler, the husband of 
appellee, prior to the 11th of June, 1868, the said Butler 
recovered a judgment against said company on the 18th 
of June, 1868. Seven days previous—on the 11th of 
June, 1868—the company executed an assignment of 
their railway, etc., to E. P. Hill, trustee, as a preliminary 
step and as one of the means of accomplishing a full and 
complete sale and transfer of said railway, etc., to a new 
company then contemplated and provided for in said as- 
signment. The consideration for which was the payment 
of the debts of the old company and the annual payment 
of $4,000 until such annual payment should cease by the 
payment of $200,000 in bonds of the new company or in 
money, etc. 

The new company was organized under the name of 
the old company, and by act of the legislature the name 
of the company was changed to ‘‘ The Galveston, Harris- 
burg & San Antonio Railway Company.” 

As contemplated in the assignment, the new company 
purchased at sheriff's and trustees’ sales said railway, and 
on or about the Ist of May, 1874, received and accepted 
from said Hill a full and complete transfer of said rail- 
way, etc., as was vested in said Hill by said assignment. 

Afterwards George Butler transferred said judgment to 
his wife, the said Emiline L. Butler, as her own separate 
property. 

Afterwards said Emiline, joined by her husband, in an 
action of debt on said judgment against James Sorley and 
others, surviving directors and trustees of said old com- 
pany, recovered judgment against them on the 6th day of 
February, 1880. Executions issued on said judgment and 
were returned ‘‘no property.” Afterwards, on the 12th 
of April, 1880, this suit was filed against the surviving 
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trustees and the new company, to subject the indebted- 
ness of said new company to said trustees to the payment 
of said judgment. The trustees failing to answer, judg- 
ment was rendered against them by default. 

The new company filed a demurrer, and pleaded the 
statute of limitations against the $4,000 annual rental.of 
the Columbus Tap, etc., and also pleaded that the debts 
due and owing to the creditors of the old company, of the 
same class and standing in law as plaintiff’s claim, far ex- 
ceeded its assets, and that plaintiff was not in any event 
entitled to have more than a pro rata of such assets upon 
the distribution thereof among the creditors, which last 
plea, on exception, was stricken out and the demurrer 
overruled and judgment rendered for plaintiffs, providing 
protection for the new company against future liability 
pro tanto. 

From that judgment the new company prosecuted this 


appeal. 


E. P. Hill, for appellant. 

I. The court erred in overruling the demurrer of de- 
fendant to the petition of plaintiff. 

1. So long as the trustees do not refuse to discharge the 
trusts reposed in them, so long as there is no violation of 
duty or conduct on their part prejudicial or inimical to 
the rights of the cestuc que trust, the latter cannot insti- 
tute or prosecute any proceedings which it is the right 
and duty of the trustees under the statute to institute 
and prosecute, and can exercise no control over them in 
the discharge of their duties. 11 Wall., 177; Field on 
Corporations, sec. 406, and cases cited in note 2, p. 432. 

II. The court erred in sustaining the exceptions of 
plaintiff to the answer of defendant. 

1. The effect of the statute (R. 8., art. 4264) is to make 
the assets of the sold-old corporation, which is utterly ex- 
tinguished, a trust fund to be administered by the trustees 
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appointed by the statute (unless other persons shall be 
appointed by the court or legislature). It follows that 
such fund is to be administered for the common benefit 
of all the cestué que trusts, and no one of them has a right 
to payment in full of his debt, when the fund is insuf- 
ficient to pay all the debts in full. There must be a pro 
rata distribution in such case. Pollard v. Bailey, 20 Wall, 
527; Terry v. Tubman, 2 Otto, 161; Terry v. Little, 11 
Otto, 216. 

It must be supposed that the legislature had a purpose 
in view in enacting the law (art. 4264, R. 8.), and the 
court will give effect to that purpose. The effect and in- 
tention of the law is plainly to create an express trust for 
the benefit of creditors. In other words, the effect of 
the act is to assign the assets of a sold-out railroad cor- 
poration to trustees for the benefit of creditors. Bliss on 
Code Pl., sec. 81, note 4, last sentence; Hallett v. Hallett, 
2 Paige, 18; Egbert v. Woods, 3 Paige, 520; 1 Daniel's 
Ch. Pl. & Prac., p. 285, note 2; pp. 287-9; p. 293, note 2; 
Perry on Trusts, sees. 594, 602; 2 Story’s Eq., sec. 1037; 
Story’s Eq. Pl., sec. 157; R. R. Co. v. Le Gierse, 51 Tex., 
189; Thomas v. Walsh, 44 Tex., 160; Caton v. Jones, 21 
Tex., 788. If the theory of plaintiff's counsel be correct, 
then the demurrer should have been sustained, because 
the remedy simply of a writ of garnishment should have 
been pursued. 


John T. Brady and Jas. G. Walker, for appellee. 


GouLD, CuieF Justice.— In its leading features and in 
the questions involved this case does not materially differ 
from the case of the same company against McDonald, 
53 Tex., 510. In that case the judgment was affirmed, 
and in this case, after a very careful reconsideration of 
the questions presented, our conclusion is the same,— that 
this judgment also should be affirmed. It is deemed 
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proper, however, to state our views sufficiently to prevent 
any possible mistake or misconception as to the grounds 
on which our conclusion is reached. In the first place, 
we do not regard this as a bill in equity by one creditor 
to enforce his right to payment out of a trust fund created 
for the common benefit of himself and other creditors, 
wherein he seeks to proceed regardless of the rights of 
other creditors, and to appropriate to himself a fund in- 
sufficient to meet the demands of all entitled to it. 

The authorities are clear that a creditor seeking to 
enforce the trusts under an assignment cannot sue alone, 
but must either make the other creditors parties, or must 
bring his suit in behalf of himself and all the other 
creditors who may choose to come in and take the bene- 
fits of the decree. Story’s Eq. Pl., secs. 8, 157 and 219a; 
Perry on Trusts, sec. 594; 1 Dan. Ch. Pr., ist Am. ed., 
p. 285; Bispham’s Kq., 469, 470; Pomeroy on Remedies, 
sec. 358. Where there is an insufficient trust fund, it 
would be clearly inequitable to aid one of the beneficiaries, 
having no rights superior to the others, to appropriate 
more than his pro rata share of the fund, and that too 
without giving the other beneficiaries an opportunity to 
contest his proceeding. If the petition of Mrs. Butler 
stated such a case, or if in the progress of the case it 
appeared that such was the character of the case, the 
plainest principles of equity would be violated by grant- 
ing the aid of the court to the consummation of such a 
wrong. 

The authorities relied on by the appellees to show that 
other creditors were not necessary parties will be found 
insufficient to support this case, if indeed it had been 
one of the character just described. McDermutt v. 
Strong was a case in which a creditor had acquired a 
lien superior to that of any other creditor, and his right 
to legal priority in consequence of that lien was allowed. 
His appeal to equity was not based on his rights under 
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a trust, but on rights superior thereto. 4 Johns. Ch., 
691. The same is true‘of the case of Edmeston v. Lyde, 
1 Paige’s Ch., 636. That case was distinguished by 
Chancellor Walworth, in the subsequent case of Wake- 
man v. Grover, from one in which ‘‘ complainants were 
seeking to carry into effect the assignment, and to obtain 
their share of the assigned property,” where he says, 
‘it would undoubtedly have been necessary, either that 
they should have made all the creditors parties, or they 
should have filed their bills in behalf of themselves and 
all others who might choose to come in under the decree.” 
4 Paige’s Ch., 33. In Pomeroy on Remedies it is said: 
‘*There is a broad distinction between the case of an 
action brought in opposition to the trust, to set aside the 
deed or other instrument by which it was created and to 
procure it to be declared a nullity, and that of an action 
brought in furtherance of the trust, to enforce its pro- 
visions, to establish it- as valid, and to procure it to be 
wound up and settled. In the first case the suit may be 
maintained without the presence of the beneficiaries, 
since the trustees represent them all and defend for them. 
In the second, all the beneficiaries must be joined, if not 
as plaintiffs, then as defendants, so that the whole matter 
may be adjusted in one proceeding and a multiplicity of 
suits avoided. The reason of this distinction is obvious. 
It is that any one person interested in opposition to the 
trust has a right to test the validity thereof, and his vol- 
untary action cannot be controlled by the will of others, 
while the trustees themselves are sufficient to represent 
and defend.all the interests of those who claim under the 
trust. But when the trust is assented to and the pur- 
pose is simply to carry out its provisions, all the bene- 
ficiaries are alike interested in that object and in reaching 
that same result, and it is just to the trustee that the 
controversy should be ended in one proceeding.” See 
also Hallett v. Hallett, 2 Paige’s Ch., 15; Egberts v. 
Wood, 3 Paige’s Ch., 520; R. R. Co. v. Orr, 18 Wall., 
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473; Kerrison v. Stewart, 93 U. S., 160; Campbell v. R. 
R. Co., 1 Woods, 368; Galv. R. R. v. Cowdrey, 11 Wall., 
478-9. 

But in the present case we think under the averments 
of the petition, taken in connection with the acquiescence 
of the trustees in the judgment, taken also in connection 
with the indefinite allegations of the assignee as to other 
creditors, it is to be presumed that the claims of all other 
creditors have been paid or that the fund is ample for the 
full satisfaction of any which may remain. 

More than the longest period of limitation known to 
our laws had elapsed since the old company had been 
sold out and their unsold assets passed into the charge of 
the trustees. There is certainly good reason to presume 
that in the course of twelve years the claims of creditors 
have been in some way adjusted. Mumford v. Murray, 
5 Johns. Ch., is authority for refusing to compel the 
plaintiffs to bring in the other beneficiaries of the trust, 
where the presumption was that their demands were stale. 
The suit was by parties claiming under an assignment 
to enforce their rights under it, and it appeared by their 
bill that there were other creditors for whose benefit the 
assignment was also made. After saying that the pre- 
sumption, after a silence of twenty years, is that the 
claims of those creditors have been abandoned, Chan- 
cellor Kerr says: ‘‘We cannot in sound discretion sus- 
pend this cause merely to compel the plaintiff to bring 
in parties resting on such stale demands and with such 
presumptions against them.” Page 11. 

In regard to this identical trust fund, this court, after 
the lapse of four years, refused to presume that there 
were other creditors entitled to protection, and allowed a 
judgment creditor to proceed to levy on the fund in the 
hands of these trustees. Good v. Sherman, 37 Tex., 660. 
The trustees were before the court, and if there were 
other creditors whose interests were liable to be injuri- 
ously affected by the decree, it was their duty to protect 
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the trust fund, and they should have answered making 
the facts known to the court. Their acquiescence must 
be taken as their admission either that there were no 
other creditors remaining, or that the trust fund --the 
indebtedness of the appellant to them— was ample to 
pay all the creditors in full. If they had answered ad- 
mitting the sufficiency of the assets, and the court had 
been satisfied that the presumption was that all other 
creditors were paid or were content, then there was no 
good reason why the court should not give its aid to 
ascertain the liability of the appellant to the trustees, and 
to enforce payment of plaintiff’s claim out of that fund. 
Says Chancellor Walworth, speaking of a suit by lega- 
tees: ‘‘I understand the rule in that case to be, if the 
executor admits a sufficiency of assets, there is to be a 
decree for the payment of the particular debt or legacy, 
without any general decree for account.” Hallett v. 
Hallett, 2 Paige Ch., 21. 

To this explanation of the grounds on which we pro- 
ceed in affirming the judgment, we will only add that 
we do not regard the special answer of the railroad com- 
pany as presenting any valid defense, whether regarded 
as a plea in abatement or a plea to the merits. The 
trustees being before the court and acquiescing in the 
judgment, appellants are protected as fully as if the 
recovery had been in the name of the trustees. Regarded 
in this light, it is not perceived that appellant has any 
interest in the distribution of the money recovered, or 
can complain that it has been in any way injured by the 
action of the court. | 

Being satisfied that the justice of the case has been 
reached, and that the court committed no error to the 
prejudice of the appellant, it is ordered that the judgment 
be affirmed. 

AFFIRMED. 

[Opinion delivered March 21, 1882.] 
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A. H. CoLemMAN ET AL. Vv. C. L. THURMOND. 
(Case No. 1372. 

1. JURISDICTION — LIMITATION.— The town of Victoria, owning certain 
lands outside of the town proper but within the corporate limits, 
caused it to be surveyed into farm lots separated by streets, and 
sold lots O and P, separated by a street, the deeds calling to run 
with the street. Subsequently by statute the limits of the corpora- 
tion were reduced, leaving these lots outside, the statute providing 
that the streets should remain set apart for public use. The owner 
of lots O and P having united them in one enclosure, the county 
commissioners of Victoria county ordered the fence removed, and 
the plaintiff claiming the entire enclosure as his property, brought 
this suit to enjoin the enforcement of the order. Held, 

(1) That the suit involved the title to real estate, and that the 
district court had jurisdiction. 

(2) That the deeds from the town conveyed no title to the street, 
and that the plaintiff therefore acquired no title by adverse posses- 
sion for five years. 

(3) That the title by the party in possession under the ten years’ 
limitation, because such possession only continued ten years when 
counted against the county as well as the city, and against the 
former, being a subdivision of the state, the statute no more runs 
than against the state itself, 


AppPEAL from Victoria. Tried below before the Hon. 
H. Clay Pleasants. 

This case involves the question whether the statute 
of limitation will run against a town or county in favor 
of one who holds or claims a public street adversely. 

The testimony shows that four leagues of land were 
originally conceded to Martin De Leon for the foundation 
of the town of Guadalupe de Victoria, with power in the 
town council to sell any portion of the same and appro- 
priate the proceeds thereof to the erection of certain public 
buildings. 

Subsequently, December 10, 1841, it was enacted by the 
congress of the republic: 

“Sec. 4. Be it enacted, etc., That the title to the four 
leagues of land heretofore conceded by the state of Coa- 
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huila and Texas to citizen Martin De Leon, for the foun- 
dation of the town of Guadalupe de Victoria, is hereby 
ratified and confirmed, and the said four leagues of land, 
or the part and parts thereof remaining unsold, are 
hereby acknowledged and declared to be the property of 
the present corporation of the town of Victoria and their 
successors in office, in trust forever for the use and benefit 
of the citizens of said town.” 

Previously to 1850 the authorities of the town caused 
that portion of the four leagues outside of the town 
proper to be surveyed into blocks and farm lots, with 
streets separating the same, and sold the blocks and lots, 
but reserved the streets for the use of the public. They 
also caused a map to be made, showing the blocks, lots 
and streets. The lines of the streets were actually run 
upon the ground, and when through timber were marked 
upon the trees. Among other farm lots which were sold 
were lot O, containing forty-seven and seventy-three one- 
hundredths acres, and adjoining lot P, containing twenty- 
eight and six-tenths acres. These two lots were separated 
by one of these streets, and this street constitutes the 
subject-matter of this controversy 

These two lots O and P were conveyed by the town of 
Victoria to J. B. Ragland, now deceased —lot O in 1851 
The calls of this deed, so far as concerns the street in 
controversy, are to run from a point on the river (at east 
end of lot O), ‘*S. 78 deg. 30 W. 200 varas to the june- 
tion of Goliad road and street, a stake from which an 
elm 12 inches in diameter, marked A, bears S. 48 deg. E. 
63} varas; thence S. 45 deg. W. with street 727+ varas to 


7 


stake in Ragland’s cow pen; thence 8. 45 deg. E. with 
Ragland street.” 

Lot P. was conveyed to him in 1855, and the metes 
and bounds of said lot according to the calls of the deed 
are as follows: ‘* Beginning at the junction of the Goliad 
road and street leading from farm lots, a stake, from 
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which an elm 10 inches in diameter, marked X with 3 
lines below, bears 8. 31 deg. W. 8} varas, and a hack- 
berry 6 inches in diameter, marked I with 2 lines below, 
bears S. 81 deg. W. 3} varas; thence 8. 45 deg. W. with 
street 496 varas to prairie, 696 varas to Ragland’s street, 
to a stake in prairie; thence north 45 deg. W. with Rag- 
land’s street 464 varas to stake in the south boundary of 
Goliad road, from which a hackberry 10 inches in diame- 
ter marked I with 4 lines above, bears S. 45 deg. E. 8} 
varas, and a mulberry 5 inches in diameter, marked I 
with 5 lines below, bears 8. 64 deg. E. 44 varas; thence 
north 78 deg. 30 E. with the Goliad road 3363 varas to 
place of beginning.” 

It will be observed that the field notes of both these 
surveys call to run with the street and not to include it. 

Ragland died in 1867, and his administrator conveyed 
both these lots to Brownson in January, 1870, and 
Brownson in 1878 conveyed them to appellee, C. L. 
Thurmond. Neither the deed to Brownson nor that to 
Thurmond purported to convey the street. The court be- 
low expressly finds that the Brownson deed did not pur- 
port to convey the street, and the statement of facts 
shows that the subscription in the two deeds was sub- 
stantially the same. 

In 1853 Ragland commenced cultivating part of the 
street in controversy, and from that date until the insti- 
tution of this suit some portion of it, including the east- 
ern part, was enclosed in the field of Ragland and those 
who held title under him. The court, however, finds that 
neither the possession of Rigland nor of his administra- 
tor — which continued until January, 1870 — was adverse 
to the claim of the town; but that the possession of 
Brownson and Thurmond was. 

On March 19, 1879, the legislature of the state, by spe- 
cial act, amended the charter of the town of Victoria, 
and restricted the jurisdiction of the corporation to the 
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one mile square known as the town proper; but provided 
‘that all streets, alleys, roads or highways, as heretofore 
laid out or established within the territory relieved from 
the jurisdiction of the corporation under this act, are de- 
clared to be so set apart for public use, and shall remain 
forever as so established; and provided further, that all 
lots or parcels of lots of land or subdivisions of the 
same which at the time of the passage of this act did 
belong to the said corporation of the town of Victoria, 
situated in said territory, cut off under this act from the 
jurisdiction of the aforesaid corporation, shall remain the 
property of the said corporation of Victoria.” 

This act took effect ninety days from April 14, 1879 — 
date of adjournment of the legislature, say on July 4, 
1879. 

August 26, 1880, the commissioners’ court of that 
county, having assumed jurisdiction, under said act, of 
the streets of said town lying without the limits of the 
town proper, and including the one in controversy, upon 
the application of sundry citizens, ordered this street to 
be opened and cleared of all obstructions. Appellee 
Thurmond claiming that he was the owner of it, insti- 
tuted this suit against the county judge and county com- 
missioners to enjoin the execution of this order of the 
commissioners’ court. An injunction was granted by 
the district judge in vacation; at June term, 1881, the 
cause was tried by the court without a jury, and a de- 
cree was rendered making the injunction perpetual. The 
defendants appealed. 


Glass & Callender, for appellants. 
Lackey, Stayton & Kleberg, for appellee. 


I. Where the manner in which the commissioners’ 
court should establish and open a public road involves 
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the question of title to the land over which such road 
passes, the commissioners’ court has no jurisdiction to 
try such question of title; but such question of title 
should be determined by the district court, and it may 
issue such writs as are necessary for the enforcement of 
its jurisdiction. R. 8., arts. 1117-1123. 

Ii. The right to the use of a street which may be vested 
in a town or its citizens, and by them to be upheld for 
the use of the public, is not exempt from the operation 
of the statute of limitations, or from the presumptions 
arising from adverse claim and possession. City of Gal- 
veston v. Menard, 23 Tex., 409, 410; 10 Barb., 155, 156; 
Angell on Highways, p. 403, sec. 324. 

III. Where land is granted for the establishment of a 
town, the title to such land passes out of the state by 
virtue of the grant and the confirmation of the same and 
vested in the grantee, and it matters not whether such 
grantee be an individual or a corporation; and when the 
original grantee lays off such land into blocks, lots and 
streets, the state does not thereby become the real owner 
of the streets, but the title to the fee of the same re- 
mains in the original grantee, subject to an easement 
which the public may have acquired by such dedication 
in or over such streets, until the title to the blocks ad- 
joining such streets are conveyed by the original grantee, 
and then the title to the fee in the streets bounding such 
blocks passes to the purchaser thereof, subject only to 
the rights of the public to an easement which they may 
have acquired, and the right to this easement over such 
street may be lost by prescription or the operation of the 
statute of limitations. City of Galveston v. Menard, 23 
Tex., 409; 10 Barb., 155, 156; Tyler on the Law of 
Boundaries, etc., p. 1125; Banks v. Ogden, 2 Wall., 
57-68; 3 Kent’s Com., 433, 434; White v. Godfrey, 97 
Mass., 472. 
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BonnER, ASSOCIATE JUSTICE.— The first question pre- 
sented for our decision involves that of the jurisdiction of 
the district court to control the proceedings of the com- 
missioners’ court in the matter of the regulation of the 
street in controversy. 

The proceedings on the part of the commissioners’ 
court was not, in the first instance, to condemn the land 
for the street, but to have it opened under the original 
dedication and survey of the town. 

Appellee Thurmond claims that the title had vested in 
him. Hence the suit involved the title to land, and this 
gave the district court jurisdiction. Const. 1876, art. V, 
sec. 38. 


The second and more important question in the case, 
and upon which judgment was rendered in favor of Thur- 
mond, relates to his right to acquire the title to the street 


by virtue of the statute of limitations. Under the evidence 
the statute did not commence to run until the adoption 
by congress of the constitution of 1876, March 30, 1870. 

From that date until the act of the legislature took 
effect, July 4, 1879, by which the state, through its sub- 
division, the county of Victoria, assumed jurisdiction 
over this street, and withdrew it from the town, more 
than five but less than ten years had elapsed. 

Did Thurmond by his own and the adverse possession 
of Brownson, under whom he claimed, acquire title to the 
street by the five years’ limitation, during the time the 
town had jurisdiction over it ? 

In the case of the City of Galveston v. Menard, 23 
Tex., 349, it was held that adverse possession of a street 
for five years, with the requisites prescribed by the stat- 
ute, would confer upon the possessor full title. It was, 
however, said that the possession which will give title to 
a street, under the statute, should be both under claim 
of deed and adverse. 23 Tex., 409. 

We are not disposed to extend the doctrine of that 
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case. 2 Dillon on Mun. Corp. (3d ed.), $$ 667-676, citing 
numerous authorities in notes. 

In the one now before the court, Thurmond had no 
deed to the street, but simply to the farm lots O and P, 
between which it ran. Hence one of the essential req- - 
uisites of the statute, and of the above decision, is want- 
ing, and Thurmond cannot claim under the five years’ - 
limitation. 

If it be admitted for the purposes of the present decis- 
ion, that, in a proper case, he could invoke the statute of 
ten years, then do the facts show that he had such ten 
years’ limitation / 

From March 30, 1870, the date when the statute began 
to run, to July 4, 1879, the date when the act of the legis- 
lature withdrawing from this street the jurisdiction of 
the town of Victoria took effect, was less than ten years. 
Hence, to complete the bar of ten years before the order 
of the commissioners’ court complained of, August 26, 
1880, the statute must not only be counted against the 
town but against the county also. This raises the ques- 
tion whether, in such cases, the statute would run against 
a county. 

There is a distinction between municipal corporations 
proper, such as chartered towns and cities, or towns and 
cities voluntarily organized under general incorporating 
acts, and involuntary guasi corporations, such as coun- 
ties. ‘*‘ Munticipal corporations proper are called into 
existence either at the direct solicitation or by the free 
consent of the persons composing them, for the promotion 
of their own local and private advantage and convenience. 
On the other hand, counties are at most but local organi- 
zations, which, for the purposes of civil administration, are 
invested with a few functions characteristic of a corpo- 
rate existence. They are local subdivisions of the state, 
created by the sovereign power of the state, of its own 
sovereign will, without the particular solicitation, con- 
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sent or concurrent action of the people who inhabit 
them.” . . . ‘“*A municipal corporation proper is 
created mainly for the interest, advantage and conven- 
ience of the locality and its people; a county organization 
is created almost exclusively with a view to the policy of 
the state at large, for purposes of political organization 
and civil administration, in matters of finance, of educa- 
tion, of provision for the poor, of military organization, 
of the means of travel and transport, and especially for 
the general administration of justice. With scarcely an 
exception, all the powers and functions of the county 
organization have a direct and exclusive reference to 
the general policy of the state, and are, in fact, but a 
branch of the general administration of that policy.” 
| Dillon on Mun. Corp. (3d ed.), $ 23; id., § 25, citing 
authority in notes. 

Under our statute of limitations as to lands, the right 
of the state is not barred. R.38., art. 3200; Pasch. Dig., 
art. 4625. 

As the state would not be barred in such cases, neither 
would the county, under our general statute on this sub- 
ject, it being but a subdivision of the state, and having 
but a general control and authority over the streets in 
trust only for the use and benefit of the state at large. 

The judgment of the court below is reversed and judg- 
ment ordered to be rendered in this court dissolving the 
injunction and dismissing the suit; the costs in both 
courts to be taxed against appellee Thurmond. 


REVERSED AND RENDERED. 
[Opinion delivered March 24, 1882. ] 


Associate Justice StayToN did not sit in this case. 
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A. P. LUFKIN v. City OF GALVESTON. 
(Case No. 1435.) 


1, BURDEN OF PROOF— CITY ASSESSMENT.— An ordinance of the city 
of Galveston required the city engineer, where certain preliminary 
notices had been given, to proceed to fill up lots designated by the 
health officer of the city, and to make a list of the lots so filled, en- 
tering opposite each lot its proper portion of the cost. Upon the 
approval of that list by the city council, the amount placed oppo- 
site to each lot was made an assessment against the same and a lien 
thereon. Ina suit to enforce such assessment and lien, held, 

(1) That the burden of showing clearly, from the proceedings of 
the city council, that the assessment sought to be enforced was em- 
braced in a list reported by the engineer and approved by the coun- 
cil, devolved upon the city. 

(2) That the approval of the council must bé based on the report 
or list of the engineer, and where the proceedings showed no list 
embracing the assessment dated and sworn to on August 17th, and 
the action of the council was predicated on the report of a commit- 
tee to examine reports of the engineer, which committee reported 
on August 3d, that it did not appear that the approval of the coun- 
cil embraced the work done on the lots in question. 

(3) That the proceedings of the council in this case failed to show 
a valid assessment. 

2. See this case for the views of Associate Justice Stayton as to the 
want of power in the city council, under the charter, to authorize 
the health officer to designate lots to be filled, so as to make the cost 
of filling a lien on the lots. 


APPEAL from Galveston county. 

Trezevant & Franklin, for appellant. 

I. Powers and trusts delegated to a municipal corpora- 
tion by statute are incapable of delegation. Charter 1871, 
tit. IV, art. 3, sec. 47; Charter 1871, tit. VIII, art. 8, 
sec. 1; Dillon on Mun. Corp., secs. 96 and note 1, 779, 3d 
ed., and notes; Cooley’s Con. Lim., 204; Burroughs’ Tax., 
482; Birdsall v. Clark, 73 N. Y., 73; White v. Mayor, 2 
Swan (Tenn.), 364; Thompson v. Schermerhorn, 6 N. Y., 
92; Oakland v. Carpenter, 13 Cal., 540; East St. Louis v. 
Wehmung, 50 Ill, 28: City of St. Louis v. Clemens, 52 
Mo., 134 (14 Am. R.); Ruggles v. Colier, 43 Mo., 353; 
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Murphy v. Clemens, id., 395; Shehan v. Gleason, 46 Mo., 
100 (2 Am. R.). ; 

II. The extracts from the minutes of the city council, 
given in substance in the statement under this proposi- 
tion, were irrelevant and not competent evidence to sus- 
tain plaintiff's allegation that the city council, on the 17th 
day of August, 1875, accepted and approved the sworn 
list and description of the lots filled and work done. 


H. K. Maun, for appellee. 

I. Appellee proved, to the satisfaction of the court oe- 
low, by the assessment rolls, extracts of the proceedings 
of the city council, and the direct testimony of an alder- 
man, that the assessment sued on was duly and lawfully 
inade. We cite following authorities: Carter v. Carter, 
> Tex., 93; Latham v. Selkirk, 11 Tex., 314; Jones v. 
Williams, 41 Tex., 301. 

Il. When the city engineer, on the 3d day of August, 
Is74, submitted his report and assessment list to the city 
council, it was proper and just for the committee on 
license and assessments to call the attention of the engi- 
neer to any errors in the names of owners, etc., and it 
was their special province to direct the said engineer to 
rectify such errors; and evidence was admissible to show 
that the corrections were made in the handwriting of 
Abram Cross, city engineer, and that he did not sign and 
swear to his said assessment list or roll until after all 
corrections were made. 

III. The purpose of making the assessment is a public 
one, which justifies the levy of a tax, but the benefit of 
the filling is not only local but also specific, benefiting 
the particular property, and therefore the tax or assess- 
ment may be levied on this property which received a 
benefit over and above other property in the city. Bur- 
roughs on Taxation, 459; People v. Mayor of Brooklyn, 4 
N. Y., 420; Dorgan v. Boston, 12 Allen, 223; City of Lex- 
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ington v. McQuellan’s Heirs, 513; Louisville v. Rolling 
Mill Co., 3 Bush, 416. 


Stayton, ASSOCIATE JUSTICE.— This suit was brought 
by the city of Galveston to enforce an alleged assessment 
and lien, claimed under its charter and ordinances, on lots 
3 and 4, in block 565, in said city, for the costs of filling 
up said lots with sand, so as to prevent water standing 
thereon to the injury of the health of the city, which 
work was done by the city. Lufkin became the owner 
of the property since the work was done. 

The work was done under the supervision of the city 
engineer, who was directed so to do by the health physi- 
cian of the city, after the agent of the owners of the 
property had been notified to do the work necessary to 
prevent water standing upon the lots, and he and the own- 
ers had failed to do so. The provisions of the charter and 
ordinances of the city under which the right to do the 
work and make the same a charge upon the property is 
claimed will be hereafter set out, together with such other 
portions of the charter and ordinances of the city as may 
be necessary to the determination of the case. 

The claim was resisted in the court below upon the 
grounds: 

ist. That the charter confided to the city council a dis- 
cretionary power, which must be exercised by it in taking 
such steps as were necessary to fix the charge upon the 
property, which could not be delegated to the health 
officer and the city engineer or to any other person. 

2d. That there had been no such exercise of discretion 
by the city council, resulting in a legal assessment. 

That part of the charter under which the claim is made 
is as follows: 





ARTICLE VIII—TITLE 8. 


The city council shall have power to require the filling 
up, draining and regulating of any lot or lots, grounds 
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or yards, or any other places in the city which shall be 
unwholesome or have stagnant water therein, or from 
any other cause be in such condition as to be liable to 
produce disease; also to cause all premises to be inspected, 
and low buildings raised to such height as the council 
shall determine, and to impose fines on the owners of 
houses under which stagnant water may be found, and 
to pass such ordinances as they shall deem necessary for 
the purposes aforesaid, and for the making, filling up, 
altering or repairing of all sinks and privies, and direct- 
ing the mode and manner of constructing them in 
future, and for cleansing of any house, building, estab- 
lishment, lot, yard or ground from filth, carrion or im- 
pure or unwholesome matter of any kind, and ‘to punish 
any owner or occupant violating the provisions of any 
ordinance so passed as aforesaid; and the city council 
shall also, and in addition to the foregoing remedy, have 
the power to cause any of the improvements above men- 
tioned to be done at the expense of the city, on account 
of the owners, and cause the expense to be assessed on 
the real estate, or lot or lots benefited thereby; and on 
filing with the district clerk of Galveston county a state- 
ment by the mayor of such expense, shall have a first 
and privileged lien on said property to secure said ex- 
penditure and twelve per cent. interest thereon. For any 
such expenditure and interest as aforesaid suit may be 
instituted, and recovery had, in the name of the corpora- 
tion in any court having jurisdiction, and the statement 
so made as aforesaid, or a certified copy thereof, shall be 
| full proof and satisfactory evidence of the amount so ex- 
pended in any such improvement. 

The ordinance of the city relied upon is as follows: 

Art. 312. [{1.| The health physician shall have power to 
order and enforce the drainage and filling up of any lot, 
grounds, yards or any other place in the city, whose con- 
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dition he may deem to be unwholesome or liable to be- 
come so. 

Art. 321. [I.] Be it ordained by the city council of the 
city of Galveston: That every lot or parcel of ground 
upon which any pool of stagnant water has accumulated, 
or is likely to accumulate, or which in other respects may 
have a tendency to engender disease, shall be deemed and 
is hereby declared a public nuisance; and the owner or 
owners, lessee or lessees of such lot or parcel of ground, 
upon being notified, in writing, by the mayor or health 
officer, shall fill up the same with sand or earth, and 
cleanse or purify the same, or cause it to be done, in such 
mode and manner, and within such space of time as may 
be limited and designated in such notice; and in filling 
up said lot or parcel of ground shall conform to such 
grade as the city council shall establish, to the satisfac- 
tion of the health officer of the city. 

Art. 324. [IV.] All notices required by the preceding 
sections shall be in writing, and may be served by the 
health officer, or, under his direction, by the police of the 
city, upon the owner, or agent of the owner, or the ten- 
ant of the premises offending, if resident in the city; 
but if the premises be unoccupied, and the owner is a 
non-resident, and has no resident agent, then notice shall 
be served by posting a written notice on the premises; 
and in case the owner, or agent of the owner, or tenant, 
shall fail or refuse to fill up, raise, cleanse or purify said 
premises, after being duly notified, and required, as 

aforesaid, in the manner and within the time limited and 
appointed therefor, he, she or they shall be liable to a 
fine of twenty dollars for each and every day the said 
premises shall remain in its noxious condition after the 
time limited for the filling up, cleansing or purification 
thereof. 

Art. 325. [V.] On the expiration of forty-eight hours 
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after the time limited in the notice, the same not having 
been complied with, or only partially complied with, the 
health officer shall notify the city engineer to proceed 
and do the work required by said notice; and the city en- 
gineer shall immediately engage and put to work a suffi- 
cient force of men and teams to do said work, or he shall 
contract with proper and responsible parties to do the said 
work; and as soon as the same is finished and completed, 
he shall make out and enter in a book regularly prepared 
for the purpose a full list of all the lots, or fractional lots, 
filled up and improved in the manner aforesaid, giving 
the number of each, the number of the block in which 
situated, the names of the owners thereof, if known, and 
if not known, then the said lots, or fractional lots, shall 
be entered upon the said book as unknown. ‘The said 
officer shall then enter or place in the said book, opposite 
each lot, or fractional lot, its proper or pro rata portion of 
the cost of said work, and shall exhibit his said list and 
account so made out, signed and sworn to by him, to the 
city council at its next regular meeting after the said list 
and account is made out and finished, and upon the ap- 
proval and acceptance of the same by the city council the 
amount placed on the said list opposite each lot, or frac- 
tional lot, shall be an assessment against the same, and 
each assessment so made shall date back to the time or 
date upon which the said work was finished and com- 
pleted, and the same shall be, until paid, a lien upon the 
property against which it islevied. The said assessments 
shall be patd in five equal annual installments, and they 
shall draw interest from date of assessment until paid, at 
the rate of twelve per centum per annum. The first in- 
stallment shall be due and payable immediately after the 
said work is finished and completed; and an installment 
equal thereto shall become due and payable annually 
thereafter until the entire assessment and accrued inter- 
est is paid 
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Art. 326. [VI.] It shall be the duty of the mayor to file 
a copy of said account, certified to by him, as a statement 
of said expense, with the clerk of the district court for 
the county of Galveston for record, and deliver the ac- 
count to the attorney employed by the city for collection. 

In addition to the power given to the health physician 
under the above ordinance, another ordinance provides, 
“That the health physician shall have power to require, 
by notice in writing, the filling up, draining and regulat- 
ing of any lot or lots, grounds or yards, or any other 
place in the city, which shall be unwholesome, or have 
stagnant water therein, or from any other cause be in 
such condition as to be liable to produce disease. He 
shall also cause all premises to be inspected and the lot 
or lots to be filled up to the grade established by the city 
council; and he shall have authority to regulate the mak- 
ing, filling up, altering or repairing of all sinks and 
privies, and directing the mode and material of construct- 
ing them in the future, and for cleansing and disinfect- 
ing the same, and for cleansing and disinfecting any 
house, building, establishment, lot, yard or ground from 
filth, carrion or impure or unwholesome matter of any 
kind.” 

The charter provides that ‘the city council shall appoint 
a health physician and as many health inspectors as they 
may deem necessary, and shall prescribe by ordinance 
the powers and duties of the same.” 

The only ordinance regulating the grade of any part of 
the city is as follows: 

‘That the minimum grade height of the streets of the 
city of Galveston is and shall remain established at six 
feet and two-tenths of a foot, measured from mean low 
tide, as established by Lieut. H. M. Adams, U. 5. en- 
gineer, to the corner of the street. That the outer edge 
of the sidewalks shall be on a line with the corner of the 
street, with a rise of five inches to the line of the lot.” 
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No ordinance of the city council is shown to have been 
passed directing that the work upon which the claim is 
based should be done, nor determining the necessity 
therefor, nor the plan, manner, nor extent to which the 
work should be carried. 

The main question in this case is, had the city council 
the power, under its charter, to leave to the determina- 
tion of the health physician the question of the necessity 
for the work done, without inquiry by itself into that 
necessity; and the power to leave to the determination of 
the city engineer the kind, plan, manner and extent of 
the work necessary to be done upon the property, with- 
out an exercise of its own discretion in regard thereto, 
and thereby to fix a charge upon the property for work 
done under the judgment and discretion of those officers 
alona? 

That in all matters resting peculiarly upon the pro- 
fessional skill of those officers, no doubt the city council 
would and should rely upon their opinions, and in so far 
as their acts are purely ministerial and advisory, and such 
are the powers conferred upon them by the charter, much 
may and ought to be left to their judgments. 

If the lots which belong to the appellant were in such 
condition that stagnant water accumulated and stood 
upon them, to the injury of the health of the city, even 
under the general ordinance which the city council had 
passed, we have no doubt that the health physician and 
city engineer had full power to have such work done, .at 
the expense of the city, as was necessary to remove the 
evil, and that for the doing of such act no one could 
complain if the work was really necessary. This would 
be but the exercise of that necessary police power which 
the city had and might properly exercise through agents, 
whose skill in the given business must be relied upon by 
the city government, and to whom the exercise of much 
discretion must be confided, in the nature of things, as to 
VoL. LVI— 34 
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those matters lying within professional skill; but still 
their powers are but ministerial, executive or advisory, 
and they have no legislative powers such as are lodged 
with the city council. Dillon on Municipal Corporations, 
371, and citations in note. 

The fact that a municipal corporation may do many 


‘acts through such officers which are not particularly 


specified by an ordinance, but are only embraced in gen- 
eral ordinances, cannot add to or change the character of 
power which they may lawfully exercise. 

Such exercise of power as is necessary to protect a 
community from contagion or other like ill may be ex- 
ercised by ministerial officers acting under ordinances 
general in their character and regulating their duties; for 
any community has the inherent power to do that; but 
the end of self-protection being accomplished, the neces- 
sity for the exercise of discretionary power by advisory 
or ministerial officers ceases, and it cannot be so extended 
as to confer upon them power to exercise such discretion 
as is necessary to impose a charge upon the property of a 
citizen without his consent; that can only be done by the 
exercise of such legislative power by the city council as 
the legislature of the state has conferred upon it. 

The power of the legislature to authorize the city coun- 
cil to have the work done for which the charge is made, 
and to give the city a lien upon the lots to reimburse it 
for the expenses incurred, affecting, as it did, a question 
of the health of the city, as well as the improvement of 
the property, we do not question. Cooley on Taxation, 
402, and citations; Burroughs on Taxation, 496, and 
citations. 

The charter empowers the city council by ordinance to 
cause such lots to be filled as may be necessary to be 
filled for sanitary reasons, and also empowers the city 
council to cause the filling to be done on account of the 
owner, and the expense thereof to be assessed against the 
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property filled, with a lien thereon to secure the pay- 
ment. 

The question is, did the city council do that, or was it 
done in plan, manner and extent as determined by min- 
isterial or advisory officers of the corporation ? 

That in order to fix a lien upon the property it was 
necessary not only that the city council should direct the 
work to be done, but that it should determine the plan, 
manner and extent of the work, would seem to be beyond 
question. 

That such power must be exercised by the city council, 
upon which it had been expressly conferred, and not by 
some of the executive, ministerial or advisory officers of 
the corporation, is well settled. 

The legislature having placed the power in the hands 
of the municipal board, which it was willing should ex- 
ecute it, the same could not be by it delegated to another 
not so selected. 

The rule is thus well stated: ‘‘ Another and very im- 
portant limitation which rests upon municipal powers is 
that they shall be executed by the municipality itself, or 
by such agencies or officers as the statute has pointed 
out. So far as its functions are legislative they rest in the 
discretion and judgment of the municipal body intrusted 
with them, and that body cannot refer the exercise of the 
power to the discretion and judgment of its subordinates 
or of any other authority. So strictly is this rule applied, 
that when a city charter authorized the common council 
of the city to make by-laws and ordinances, ordering and 
directing any of the streets to be pitched, levelled, paved, 
flagged, etc., or for the altering or repairing of the same, 
within such time and in such manner as they may pre- 
scribe, under the superintendence and direction of the city 
superintendent, and the common council passed an ordi- 
nance directing a certain street to be pitched, levelled and 
flagged, ‘‘in such manner as the city superintendent, un- 
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der the direction of the committee on roads of the com- 
mon council, shall direct and require,” the ordinance was 
held void, because it left to the city superintendent and 
the committee of the common council the decision which, 
under the law, must be made by the council itself. 

The trust was an important and delicate one, as the ex- 
penses of the improvements were by the statute to be 
paid by the owners of property in front of which it was 
made. It was in effect the power of taxation; and taxa- 
tion is the exercise of sovereign authority; and nothing 
short of the most positive and explicit language could 
justify the court in holding that the legislature intended 
to confer such a power, or to permit it to be conferred on 
a city officer or committee. The statute in question not 
only contained no such language, but, on the contrary, 
clearly expressed the intention of conferring the exercise 
of this power to the common council, the members of 
which were elected by and responsible to those whose 
property they were thus allowed to tax.” Cooley’s Con- 
stitutional Limitations, 204. The case referred to in the 
above quotation is the case of Thompson v. Schermerhorn, 
6 N. Y., 92, and in no essential matter is the charter 
therein referred to different from that now under con- 
sideration; for the words, *‘ within such time and in such 
manner as they may prescribe,” used in that charter, 
neither add to nor restrict the power which would have 
been conferred if they had been omitted. 

The charter then under consideration was in many re- 
spects almost identical with that we now have before us, 
as was the ordinance requiring the owners of the property 
to perform the designated work on a certain street, the 
manner of the work alone being left to the direction of 
the city superintendent under the direction of the com- 
mittee on roads. 

In that case, after the owners of property, upon whom 
the charges of making the improvements was imposed, 
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had shown no disposition to do the work, an ordinance 
vwas passed by the common council specifying the work 
to be done, and place where it was to be done, which 
directed the superintendent of streets, under the direction 
of the committee on roads, to do the work, nothing be- 
ing left to their discretion but the manner of doing the 
work. 

By placing the power in the city council the legislature 
impliedly prohibited its exercise by any other body or 
officer. Cooley’s Const. Lim., 250; Clark v. Washington, 
12 Wheat., 54. 

The rule is thus stated by another author: ‘ The prin- 
ciple is a plain one, that the public powers or trusts, de- 
volved by law or charter upon the council or governing 
body, to be exercised by it when and in such manner as 
it shall judge best, cannot be delegated to others. Thus 
when by charter or statute local improvements to be as- 
sessed upon the adjacent property owners are to be con- 
structed in such manner as the common council shall 
prescribe, by ordinance, it is not competent for the coun- 
cil to pass an ordinance delegating or leaving to any officer 
or committee of the corporation the power to determine 
the mode, manner or plan of the improvement. Such an 
ordinance is void, since powers of that kind must be ex- 
ercised in strict conformity with the charter or incorpo- 
rating act.” Dillon on Mun. Corp., 96, and citations; 
Burroughs on Taxation, 482, and citations. 

This question has frequently arisen in cases in which 
local assessments have been made for the purpose of im- 
proving streets and sidewalks, and their application to the 
present question is very direct; for if we discard the idea 
of improvement of the property which was filled in this 
case, no legal ground could be found for placing, in any 
event, the cost of the work upon the property; for the 
simple fact that water stands upon land, low, as nature 
formed it, and not so made from artificial causes, does not 
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in a legal sense constitute a nuisance which the owner of 
the land is bound to remove. Wood on Nuisances, 118, 
119, and citations. 

In the case of Murray, etc., v. Tucker, etc., 10 Bush, 
241, which was a case of local assessment for improving 
an alley, the court said: ‘‘ The legislature has prescribed 
the manner in which the city council may compel the 
sitizen to contribute to the improvement of streets and 
alleys in which the latter may be interested, and from 
which, in the opinion of the council, he derives a benefit. 
The power to make those contracts by the council as the 
agent of the property holdet, and with which the latter 
must comply, although no party to the proceedings, being 
derived solely from the legislative enactment, this court, 
instead of enlarging such power by implication or con- 
struction, which when exercised within proper bounds 
must often prove onerous and oppressive to the citizen, 
will require a strict adherence to the letter and spirit of 
the law from which the right to tax the citizen is derived. 
The general council must first direct the improvement by 
ordinance, and the contract must be made in pursuance 
therewith. . This court held that the city council 
alone had the power to determine the necessity for the 
improvement, and that the exercise of this right could 
not be delegated to the engineer. . . . To hold other- 
wise would be giving to the engineer the right at his 
discretion, and when in his opinion the interest of the 
city and the property-holder would be advanced thereby, 
to tax the latter and subject his property to its payment.” 
To the same effect are the following cases: The People, 
etc., v. Clark, 47 Cal., 456; Kinmundy v. Mahan ef al., 72 
Ill., 464; Jackson County v. Brush, 77 Il., 59; Mathews 
” The City of Alexandria, 68 Mo., 115. 

It is not enough that the city council should have 
passed a general ordinance directing any of the officers of 
the corporation to do or have a given kind of work done 
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when such officer might think it necessary; nothing 
less than an ordinance indicating the intention of the city 
council, and the particular work to be done, will be suffi- 
cient. Randolph v. Gawley, 47 Cal., 458; Hicks v. 
Joyes, 4 Bush, 464; Burroughs on Taxation, 482, and 
citations; Dillon on Municipal Corporations, 69, and cita- 
tions in noie 1; 779, and citations in note 2. 

in the case now under consideration there was no 
ordinance directing the particular lots to be filled; to what 
grade they should be filled; when the same should be 
done; whether by contract or otherwise; but whether 
they should be filled or not, when and in what manner, 
and how, was left entirely to the discretion of ministerial 
officers of the corporation. 

If the municipal government of a city sees fit by such 
a course of proceedings to do work on the property of a 
citizen without his request or consent, which is necessary 
to the sanitary welfare of the city, it may do so at its 
own expense; but by nothing less than a strict compliance, 
by the city council itself, with the terms of the charter 
which empowers it to make improvements upon the 
property of a citizen, can it acquire the right to impose 
the burden of paying for such improvements upon the 
property or its owner. 

If there had been a general ordinance directing that 
lots in the city or ina given part of the city should be 
raised to a certain grade, in a manner reasonably well 
defined, that would perhaps have been sufficient, but no 
such ordinance has been shown to have existed; and the 
whole matter, as to plan, manner, extent and time as 
well as place, was left to the discretion of officers to whom 
the legislature never confided it. 

The charter provides that the city council shall have 
power ‘‘to pass such ordinances as they shall deem nec- 
essary for the purposes aforesaid,” and shall ‘‘have the 
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power to cause any of the improvements above men- 
tioned to be done at the expense of the city on account of 
the owners;” the ordinance provides that ‘ it shall be done 
in such time, mode and manner” as the health physician 
or mayor may indicate, by the city engineer, by contract 
or otherwise, if the owner failed to do the work. These 
officers, if it seemed proper to them to do so, could place 
oppressive burdens upon the citizen; if such powers had 
been intended to be conferred upon them, the legislature 
would have said so; not having done so, no charge upon 
the property of the appellant can be fixed by their acts. 
Such are the views of the writer. 

It is claimed that if the city council did not, originally 
take such steps as were necessary to fix the charge upon 
the property, that it subsequently ratified the acts of its 
ministerial officers, and that the assessment thereby be- 
came legal. 

There being no common-law obligation upon the part 
of the owner to assume and pay the cost of the improve- 
ment, and there being no provision in the charter of the 
city which authorizes the ratification of the acts of the 
health physician and city engineer, by the city council, 
for the purpose of fixing a charge upon the property, it 
will be difficult to point to the legal principle upon which 
such a power can be based. Murray v. Tucker, 10 Bush 
(Ky.), 244. 

That a contract to do certain work, provided for by a 
proper ordinance, made under the authority of such ordi- 
nance, or some other, by a ministerial officer authorized 
by the city council to make it, might be ratified, there 
can be no question. Hitchcock v. Galveston, 96 U. S., 
347. 

[The foregoing expressions of opinion are those of the 
writer upon a question which he believed necessarily in- 
volved in the case, and upon which the other members of 
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court expressed no opinion, resting the reversal of the 
case upon the grounds hereinafter stated. | 

It is not, however, necessary to pass upon the effect 
which could be given to a ratification by the city council; 
for it does not appear that such ratification was ever 
made. The ordinance relied upon provides that the city 
engineer, after the completion of the work, ‘‘shall then 
enter or place in said book, opposite each lot or fractional 
lot, its proper or pro rata portion of the cost of said 
work, and shall exhibit his said list and account so made 
out, signed and sworn to by him, to the city council at 
its next regular meeting after the said list and account is 
made out and finished, and upon the approval and ac- 
ceptance of the same by the city council, the amount 
placed on the said list opposite each lot or fractional lot 
shall be an assessment against the same.” 

The statement of the city engineer, signed and sworn 
to, is made the basis of the action of the city council. 

The report as contained in the record purports to have 
been sworn to on the 17th of August, 1874. In the 
proceedings of the city council of date August 3, 1874, 
it appears that certain reports which had been referred 
to the city engineer for correction July 21, 1874, were 
referred to the license and assessment committee, and on 
those rolls appeared an item of $6,072.35 on account of 
property ordered to be filled, paved, etc., but no identifi- 
cation of the particular lots upon which the work was 
done was given, nor does it appear that the sum now 
claimed was a part of that named. On the 17th of Au- 
gust, 1874, the license and assessment committee made a 
report upon the report of the city engineer of date June 
15, 1874, in reference to filling lots in Hitchcock’s Bayou; 
also upon that officer’s report of July 6, 1874, in regard 
to assessments on property filled, paved and curbed, and 
for paving Market street between 19th and 20th streets; 
also upon that officer’s report of date 3d of August, 1874, 
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for cost of work done to abate nuisances and for filling 
up Hitchcock’s Bayou. That report was as follows: 

‘**To the Hon. Mayor and Board of Aldermen: 

‘Sirs — Your committee to whom was referred the re- 
ports of the city engineer of June 15th, July 6th and 
August 3d, about work in filling, paving and curbing, 
beg leave tc state that they cannot balance his figure:, 
nor agree to his manner of reporting. The chairman has 
called in the assistance of the city attorney, who, how- 
ever, had no time to attend to it on Saturday. 

‘‘There is due one-fifth of $72,500 since April 1 or 
June 1 from parties for whose benefit the work was done, 
and the treasury is suffering from delay or neglect in 
this matter. The engineer declares that he has done 
what he should do, that he has no clerical help, and can 
do no more than he has done. We recommend the re- 
ports to be placed in the hands of the collector, to make 
collections as far as accounts rendered may permit, and 
with request te report when he finds mistakes or objec- 
tions from parties called on for payment.” 

‘‘On motion the report was received and adopted, and 
the rolls referred to the collector for collection.” 

As the report of the city engineer which contained a 
statement of the work done on the lots which now be- 
long to the appellant forms the basis for the action of 
the city council, under the charter, in making the assess- 
ment, it cannot be presumed that the items thereof went 
into the reports of the city engineer which were referred 
to the license and assessment committee, all of which 
were made before the date of that report. 

The burden of proving that such items were considered 
by the committee and approved by the city council rested 
upon the appellee, and in matters of this character such 
action should clearly appear in the proceedings of the 
city council; it does not so appear, but upon the contrary 
it does appear, with scasonable certainty, that the mat- 
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ters acted upon by the committee and adopted by the 
city council did not embrace the work done upon the lots 
in question. 

If it appeared that the work upon the property in 
question was embraced in the report acted upon by the 
committee, it would be exceedingly dangerous to impose 
a charge upon property upon a report so uncertain and 
unsatisfactory even to those who made it, and upon its 
adoption by the city council, which carries with it no 
more certain evidence of the intention of the city coun- 
cil to impose the charge. 

For the reasons above given, in which all the court con- 
cur, the judgment of the court below is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered March 21, 1882. ] 


We think it proper, to avoid possible misconstruction, 
to say that our concurrence in the reversal of the judg- 
ment is based solely on the last ground taken in the opin- 
ion. On the other questions discussed in and forming 
the body of the opinion delivered, we desire to be under- 
stood simply as expressing no opinion. 

RoBerT 8. GOULD, Ch. J. 
M. H. Bonner, Associate J. 





H. Miniter, AssiGNer, v. THE Wipow AND HEIRS OF 
THEODORE MENKE. 
(Case No. 1319.) 


1. URBAN HOMESTEAD EXEMPTION— PLACE OF BUSINESS.— Under the 
present constitution the urban homestead exemption embraces not 
only the lots on which is the residence of the family, but, in addi- 
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tion thereto, the lot or lots where the head of the family exercises 
his calling or business, although the latter be not contiguous to the 
former, but entirely detached and separate therefrom. 

2. EXEMPTION OF PLACE OF BUSINESS— HOW KEPT ALIVE.— When so 
detached from the residence, the exemption of the lots used as a 
place of business can only be kept up by the continued use thereof. 
An abandonment of their use as a place of business terminates the 
exemption of those lots, notwithstanding the lots on which the 
home of the family may stand may still be used as a home. In 
this respect the urban and rural homestead differ. 


NoTte.— The record in this case was destroyed by fire at Galveston, 
and the statement of the case is taken from appellant’s brief, the cor- 
rectness of which was admitted. The importance of the question 
involved will explain the liberal extracts made from the briefs. 


APPEAL from Austin county. 
H. Miller was appointed assignee of the estate of 
Theodore Menke (since deceased), by deed of assignment 
for the benefit of creditors, made December 2, 1880, con- 
veying to him all the property of Menke not exempt 
from forced sale under the constitution and laws of the 
state. He sued to subject lots 4 and 5, in block F, in the 
town of Belleville, Austin county, as assets of the estate 
conveyed to him by the assignment, for the purpose of 
distribution among the creditors of Menke. The surviv- 
ing wife and child of Menke claimed the property as 
homestead. The judgment of the district court was in 
their favor as follows: ‘‘ The said lots 4 and 5, in block 
F, in the town of Belleville, together with the improve- 
.ments thereon, are, under the constitution and laws of 
Texas, a part of the homestead of the said Theodore 
Menke, and were such at the date of the assignment on, 
to wit, December 2, 1880, and as such did not pass to and 
vest in the assignee, H. Miller, by virtue of said assign- 
ment, and that the same belongs to the family of said 
Theodore Menke, now deceased, as a part of the home- 
stead of said decedent.” 
From this judgment Miller appealed. 
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Theodore Menke, at the time of making the assign- 
ment, and at the time of his death, was a married man 
and the head of a family, having his residence and place 
of business in the town of Belleville, Austin county. 
Belleville is regularly laid off into blocks and lots. At 
the date of the assignment, and for several years pre- 
vious, Menke owned lots 4 and 5, fronting on the public 
or court house square, and did business as a merchant in 
a store situated on the same. During this time, and at 
the date of his death, Menke owned and resided with his 
family on out-lots 2 and 3, in the town of Belleville, some 
eighty or ninety yards from the court house square, on a 
street leading thereto and entirely disconnected from 
the store-house lots; said residence lots containing a gar- 
den, stable, and other usual appendages of a dwelling. 
Shortly before making the assignment Menke erected a 
brick store on the lots 4 and 5, in close proximity to the 
store he was then using; and after the completion of the 
brick building he transferred his business and most of 
his goods into it, and was doing business there at the date 
of the assignment and for several weeks previous. A 
portion of the goods were left in the old store, and it 
continued to be used as a warehouse in connection with 
the new store up to the date of the assignment. The 
old and new buildings each cover portions of both lots. 

Menke’s sole business was that of a merchant, and was 
conducted entirely on said lots 4 and 5. 

His residence above named was used for the purpose of. 
a home for himself and family. 

All of the lots of ground mentioned always have been, 
without reference to the value of improvements, of less 
value than $5,000. 

The following plot shows the relative location of the 
lots: 
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The question involved was: Whether lots 4 and 5, in 
block F, constitute a part of the homestead of Theodore 
Menke and family under the provisions of sec. 51, art. 
XVI of the constitution. 


Street & Kleberg, for appellant. 

The first proviso in sec. 51, art. XVI of the consti- 
tution, defining the homestead of a family in a town, 
village or city, in the words following: ‘‘ provided, that 
the same shall be used for the purpose of ‘a home, or as 
a place to exercise the calling or business of the head of 
a family,” neither restricts or enlarges the homestead 
exemption of ‘‘lot or lots, not to exceed in. value $5,000 
at the time of their designation as homestead, without 
reference to the value of any improvements thereon,” 
but requires (subject to the qualification as to temporary 
renting in the second proviso) that use either as a home 
oras a place of business shail alone constitute designation 
within the meaning of the constitution. 

It prescribes, disjunctively, alternative conditions or 
status of the subject matter, one or the other of which 
must exist. 

Subject to the qualification as to temporary renting, 
there can be no homestead unless the same shall be ‘‘ used 
for the purposes of a home, or as a place to exercise the 
calling or business of the head of a family.” 

The exemption is not of a home and a place of busi- 
ness, but of a homestead to consist of lot or lots, which 
may be used for either purpose and must be used for one 
or the other. 

The language used is appropriate to convey this inten- 
tion and no other. 

The designation required under this proviso will be 
found to be one of the most important, if not the most 
important, distinction between the homestead provision 
of the present and former constitutions. 
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The constitution of 1845, so far as applicable to the 
character of case under consideration, reads: ‘‘ The home- 


stead of a 





family ——— any town or city lot or lots in 


value not to exceed,” etc. In the constitution of 1870 it 
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waa mnoyhst 
Was sought 


easly SUSCE 
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to make the exemption more definite, more 
putble of ascertainment, by adding after ‘‘ in 


value not to exceed,” etc., the words, ‘“‘at the time of 
their destination as a homestead, and without reference 
to the value of any improvements thereon.” 

It was still, however, thought reasonable ground of 
complaint that the terms of the constitution failed to 
prescribe the ¢ndzcia of homestead, and left so important 
an element vevata questio. 

The convention of 1876, responding to this demand, 
has declared that designation shall be by one or the other 
of certain uses named; and in so doing it has wisely im- 
ported into the terms of the law the interpretation which 
previous constitutional provisions of the same general 
character had received from our supreme court in a long 
line of cases—an interpretation with which the profes- 
sional mind was already becoming familiar, and one not 
intended now to be remitted to the realm of uncertainty 
but definitively to be perpetuated by express constitu- 
tional sanction. 

In Hancock v. Morgan, 17 Tex., 585, the exempt home- 
stead was only a single town lot of less value than $2,000. 


~ow~ 


Shed 


In Pryor v. Stone, 19 Tex., 371, ‘‘the only property 
sold was the one lot on the public square,” and the court 
say, ‘‘one room was occupied by the plaintiff (head of 
the family) as his bed-room; the depository of family 
portraits and remaining furniture. To this extent it was 
his actual residence, and its claim, as such, to exemption 
cannot be questioned.” 

In Evans v. Womack, 48 Tex., 230, the eleven acres 
claimed as a part of the homestead were situated in the 


town with the residence lot, separated therefrom by in- 
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tervening streets and lots, as in this case, and were culti- 
vated. The court say: ‘‘ This did not make ita part of the 
homestead, . . . though had it been a garden, or 
horse-lot, used in connection with the residence, as such 
appendages are commonly used in a town, its separation 
from the residence by a street would not have prevented 
it from being a part of the homestead.” 

The principle of the case of Iken & Co. v. Olenick, 42 
Tex., 195, is applicable to, and decisive of, the case at bar 
in favor of appellant. 


Chesley & Haggerty, for appellees. 

The point to be arrived at is the intention of the 
framers of the constitution. 

In Pryor v. Stone, 19 Tex., 371, the court say the 
homestead exemption includes a place where the head or 
members may pursue such business as may be necessary 
for the support of the family. 

This principle was repeatedly referred to with approval 
by this court in subsequent decisions, and came to be re- 
garded by the profession as settled law. Moore v. Whitis. 
30 Tex., 440; Ragland v. Rogers, 34 Tex., 617. 

In 1875 the opinion of this court in the case of Iken & 
Co. v. Olenick was rendered, holding that all questions of 
this character were to be determined by the use to which 
the property in question was applied; that is, if it was the 
lot or lots upon which was the residence or mansion 
house, or if by its contiguity or use it contributed to the 
convenience or enjoyment of the mansion, then it 
formed a part of the homestead, otherwise not. 42 
Tex., 201. 

This decision, although based upon what we believe to 
be sound reasoning, dispelled the idea prevailing at that 
time in the mind of the people of Texas, that the place of 
business of a head of a family formed a part of his 
homestead. 

VoL. LVI— 35 
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In the following year, the constitutional convention 
assembled and changed the homestead provisions upon 
this point and no other, by adding the proviso, that ‘‘ the 
same (the urban homestead) shall be used for the purpose 
of a home, or a place to exercise the calling or business of 
a head of a family.” 

This court had already decided (Iken & Co. v. Olenick) 
that the question of whether an urban lot formed a part 
of the homestead was to be determined by the use to 
which it was applied, and that the concrete idea of home- 
stead did not include anything except the residence and 
such of its surroundings as from their use or contiguity 
were necessary to its enjoyment. 

The first part of the constitutional proviso, viz., ‘‘ that 
the same shall be used for the purposes of a home,” ex- 
presses exactly the result of this decision, and then the 
proviso proceeds by adding, ‘‘or as a place to exercise 
the calling or business of the head of a family,” thereby 
indicating, as we submit, an intention to make the con- 
stitutional homestead the same it had been generally un- 
derstood to be during the period of about eighteen years 
from the time of the decision of Pryor v. Stone, down 
to the time of the decision of Iken & Co. v. Olenick. 

This court has never held that it was necessary that 
the homestead lots should be contiguous. It has always 
been deemed sufficient if the lots were in fact used for 
the purpose of a homestead. Hancock v. Morgan, 17 
Tex., 582; Methery v. Walker, id., 593; Pryor v. Stone, 
19 Tex., 373; Williams v. Hall, 33 Tex., 212; Iken & Co. 
v. Olenick, 42 Tex., 201; Evans v. Womack, 48 Tex., 232. 

Appellant’s argument that ‘‘the exemption is not of a 
home and a place of business, but of a homestead to con- 
sist of lot or lots which may be used for either purpose, 
and must be used for one or the other,” narrows the posi- 
tion into this: 

1st. That the mechanic’s shop or the business house of 
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the head of a family is exempt, provided he has no home; 
or, 

2d. If he has both, then neither is exempt, or either 
the one or the other is exempt, according to circum- 
stances, not defined in the constitution. 

The vice in the argument is, that appellant seems to 
conceive of a homestead independent of its use, whereas 
the result of the constitutional provision is, that it is the 
use to which the lots are applied that makes them the 
homestead. 

The use for either of the purposes named in the con- 
stitution is equally efficacious, and the assumption that 
the use for both purposes would destroy the homestead 
character and leave the head of the family without 
a home, or a place to exercise his calling or business, 
sufficiently refutes itself. 

We submit as a proposition: 

That the proviso in the constitution is simply descrip- 
tive of the property that shall form the homestead, and 
that all property that comes under either of the two 
classes described is a part of the homestead. 

Also the minor propositions: 

1st. That the word ‘‘or” in the proviso “that the 
same shall be used for the purposes of a home, or as a 
place. to exercise the calling or business of the head of a 
family,” is not used in a disjunctive sense, as claimed by 
appellant, but to connect with the previous sentence an- 
other class of property to be included in the homestead 
exemption. 

The use of the conjunctive word and would have prac- 
tically destroyed the value of the urban homestead, by 
requiring that the home, in order to be exempt, should 
also be the place of business. 

We submit that the only alternative constructions of 
the proviso from that just indicated are: 
1st. That the place of business is exempt provided the 
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party has no home; but this construction lands us into 
the opposite position, which is equally tenable, viz.: that 
the home is exempt provided the party has no place of 
business, for it will be noted that the constitution makes 
no distinction between the two classes of property. 

2d. That where the head of a family has a place of 
business and a home, either of them is the homestead, 
but not both, in the determining of which both the cred- 
itors and the head of the family have an equal interest. 

This, we submit, is a position so full of novelty, when 
associated with the ideas of certainty, permanency and 
sanctity, that are the usual concomitants of a homestead, 
and of practical difficulty in the details of ascertaining 
in a given case which shall be the homestead, that it wilt 
hardly be presumed to have been the intention of the 
framers of the constitution, in the absence of any decla- 
ration of such intention. 

8d. That the word ‘‘ homestead ” ex vi termin? means 
the place of the residence, and that the mechanic's shop 
or business house must be on that place to become a part 
of the homestead. 

To this we reply that the constitution itself is, so far as 
Texas is concerned, a partial upsetting of the ordinary 
definition of homestead, and leaves us to some extent in 
a new field. 

The question is, what is the intention of the framers of 
the constitution / 

That the lots forming the homestead need not be con- 
tiguous has always been the ruling of this court. The 
only thing heretofore held to be necessary as a governing 
principle is, that they shouid be used for the comfort or 
enjoyment of a home, and in recent decisions it has veen 
suggested that the purposes for which they are used 
should be so apparent as to be an zndicza that they formed 
a part of the homestead. 

Now, taking the same rule of determination heretofore 
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adopted, and it results that the place to exercise the call- 
ing or business of the head of a family must be ascer- 
tained like all other parts of the homestead, from the use 
to which it is applied, and that the locality in either case 
is unimportant only so far as it tends to throw light 
upon the purposes for which it is used. 

To hold that the place of business is exempt as a part 
of the homestead only where it is at the place of resi- 
dence is not demanded by the language used in the con- 
stitution, and would be manifestly subversive of public 
policy, by causing other considerations than success to 
enter into the question of the selection by the head of a 
family of a suitable locality for business pursuits. 


Moore, Cuter Justice.— The only question in this case 
depends for its solution upon the construction which 
should be given section 51, article XVI, of the constitu- 
tion, defining an urban homestead. The part of the sec- 
tion of the constitution in question reads as follows: 
‘*The homestead in a city, town or village shall consist 
of lot or lots, not to exceed in value five thousand dollars 
at the time of their designation as the homestead, with- 
out reference to the value of any improvements thereon; 
provided, that the same shall be used for the purpose of 
a home, or as a place of exercising the calling or business 
of the head of a family.” 

Appellant claims that the proviso quoted neither re- 
stricts or enlarges the homestead exemption of the 'ot or 
lots previously referred to, but merely requires, to bring 
them within the exemption, that they must be used asa 
home or place of business. And that ‘‘ the exemption is 
not of a home and place of business, but of a homestead 
to consist of lot or lots, which may be used for either 
purpose, and must be used for one or the other.” This 
construction, it seems to us, would involve us in inextri- 
cable difficulty, or lead t results which would evidently 





550 MILLER Vv. WIDOW, ETC., OF MENKE. [Galveston, 





Opinion of the court. 





contravene the object sought to be secured by the consti- 
tution, as is manifest when considered in connection with 
the previous legislation and the decisions of this court. 

Whether the policy of our legislation regarding the 
homestead exemption has been wise or unwise is not for 
us tosay. It is, however, unquestionable, that from its 
first introduction there has been a uniform and steady 
tendency in the popular mind in favor of its liberalization 
and enlargement. And if the courts have not at all times 
responded to the popular sentiment upon the subject, 
they have been constrained to give way to it by more 
explicit legislation, or constitutional enactments. For 
example, no sooner was it manifest that the courts were 
inclined to construe the exemption in the constitution of 
1845 as referable both to the lot and its improvements, 
than it was declared the improvements should not be con-. 
sidered in estimating the value of the exempted lots. 
And as we think, when it became apparent that this court 
did not regard the place of business of the head of the 
family, if entirely distinct and separate from their home, 
as within the exemption by reason of its use, then there 
was an enlargement of the homestead exemption as we 
find it in the present constitution. Iken & Co. v. Olenick, 
42 Tex., 195. 

In seeking to ascertain the extent or limit of the urban 
homestead which is exempted from forced sale, it is well 
to note that while the first clause of the section of the 
constitution under consideration declares that the home- 
stead in a city, town or village shall consist of a lot or 
lots, not exceeding in value, etc., the particular lot or lots 
which shall constitute the homestead are only indicated 
or designated in the proviso. By it the homestead lot or 
lots are designated by the use made of them. That is, if 
the lots not exceeding in value $5,000 are used as a home 
or place of business, such lots are recognized as the con- 
stitutional homestead, and are exempted from forced 
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sales. The lots exempt include all used in the one way 
or the other, unless they together exceed the limit of 
value. The entire sentence as framed, in our opinion, 
clearly and properly expresses the intention. If the clause 
in the proviso had been connected by the conjunction and, 
as appellant seems to insist it should have been, to enti- 
tle it to the construction, it would, as we have said, have 
had an entirely different effect from what we think was 
intended, or lead to absurd results. In that case there 
would have been no exemption of an urban homestead, 
unless there were lots used both for a home and place of 
business. If there were both, there is nothing in the con- 
stitution to enable us to say whether it is the home or 
place of business intended to be exempted. 
The judgment is affirmed. 
AFFIRMED. 


[Opinion delivered at January term, 1881.] 


On MoTION FoR REHEARING. 


Street & Kleberg, for appellant. 

Although the opinion of the court would indicate that 
the construction to be given the clause of the constitution 
under consideration was circumscribed within the narrow 
limits of the grammatical relation of the terms used, and 
that those terms clearly and properly expressed the in- 
tention attributed by the court, vet we venture to say 
that this decision has been received by the profession with 
surprise and by the commercial public with conster- 
nation. 

‘‘Tf any lots throughout the city, which may have been 
used for any business purpose by the husband, thereby 
become part and parcel of the homestead, which cannot 
be reached by creditors, or alienated by the husband with- 
out being joined by the wife, it is needless to say that the 
security of those so dealing with the husband rests, to a 


* 
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very great extent, on a moral rather than on any legal 
foundation.” Iken v. Olenick, 42 Tex., 195. 

It is not to be denied that what the court has now de- 
clared a part of the homestead has been hitherto regarded 
as “ gilt-edge” security, has been habitually sold under 
execution, sold under deeds of trust, and sold by the hus- 
band at private sale without the joining of the wife, 
unquestioned and unchallenged. 

In the Alabama woman’s case — Henderson v. Ford, 46 
Tex., 628,— the present learned chief justice, delivering 
the opinion of the court, says: 

**The only remaining objection to appellee’s right to a 
judgment is her removal from the state after Bohannan’s 
death and subsequent marriage to her present husband. 
If the views which I heretofore entertained with refer- 
ence to the homestead right as contemplated and intended 
to be secured by the constitution and laws of this state 
to the heads of families, and surviving constituents 
thereof, had been recognized as correct, I could well see 
that these objections might be entitled to much weight. 
But this court has taken a different view of the matter, 
at least in cases of insolvent estates. And a majority of 
the court are of the opinion, in which I acquiesce, in 
consideration of the general tendency, if not direct de- 
termination, in previous cases, . . . that her removal 
cannot be held to bar or preclude her recovery.” 

The opinion of the court in the present case asserts 
that under the construction heretofore given to substan- 
tially the same terms as used in the constitution of 1876, 
defining the urban homestead, were it not for the proviso, 
the property in question would not be homestead. 

But the court construes the proviso as operating upon 
the main provision or purview and its previous interpre- 
tation by the court, and as enlarging the homestead and 
extending the main provision. 

It is confidently believed that this supposed function of 
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enlargement by a proviso is without support of judicial 
authority. 

‘* The office of a proviso, generally, is either to except 
something from the enacting clause, to restrain its gen- 
erality, or to exclude some possible ground of misinter- 
pretation of it, as extending to cases not intended by the 
legislature to be brought within its purview.” Minis v. 
U.5S., 15 Pet., 423; Sedgwick on Con. of Stat. and Const. 
Law, 2d ed., 49; Potter's Dwarris on Stat. and Const., 
118-120. 

‘The proviso is generally intended to restrain the 
enacting clause, and to except something which would 
otherwise have been within it, or in some measure to 
modify the enacting clause.” Wayman v. Southard, 10 
Wheat., pp. 1-30; Matter of Webb, 24 How. Pr., 247; 2 
Pa, St., 218; 1 Swan (Tenn.), 413. 

‘** A proviso in deeds or laws,” says the supreme court 
of the United States in Voorhees v7. U. S., 10 Pet., 449, 
‘**is a limitation or exception toa grant made or authority 
conferred, the effect of which is to declare that the one 
shall not operate, or the other be exercised, unless in the 
case provided.” 

The law-making power is presumed to know all pre 
existing law on the subject to which any particular new 
provision relates; reading the law thus between the lines 
of this enactment: ‘** The homestead in a city, etc., shall 
consist of a lot or lots used for the purposes of a home; 
provided, that the same shall continue to be used for the 


purpose of a home, or as a place to exercise the calling or 
business of the head of a family; provided, also, that no 


temporary renting,” etc. 

These provisos, viewed in the light of legal reasoning 
and legal construction, declare that thenceforth the law 
should be otherwise with respect to abandonment than 
as heretofore held, just as clearly as does the succeeding 
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section (52 of the same article) declare that henceforth 
the homestead estate should not be an estate in fee. 

In Pryor v. Stone the venerated and learned first chief 
justice of this court, in delivering the opinion of the 
court, though, as a candid examination of the case will 
disclose, not necessary to the determination of the cause 
at bar, referring to sec. 22, art. 7, Const. of 1845, said: 
‘*Tt is not declared that the lots shall adjoin or be con- 
tiguous to each other; all that, by fair construction of 
the language, is required to entitle the property to ex- 
emption is, that the property should be used for the con- 
venience or uses of the head or members of the family. 
The exemption should not be construed as reserving 
merely a residence where a family may eat, drink and 
sleep, but also a place where the head or members may 
pursue such business or avocation as may be necessary 
for the support and comfort of the family. The oftice of 
a lawyer or shop of a mechanic is necessary to the con- 
venience and success of their respective professions or 
trade, but it would frequently be of much inconvenience 
and detriment that this shop or oftice should be a part of 
the same building, or even on the same lot, with the res- 
idence of the family. The exemption is not thus to be 
restricted in its benefits. It allows any number of lots, 
not to exceed $2,000, and it cannot be material how 
many, or how far, or how near, or remote from each 
other, may be the lots occupied for the convenience of 
the family, and for the prosecution of the business or 
employment of its head or members.” 

But the rule intimated here was distinctiy negatived in 
Iken & Co. v. Olenick. The court was then constituted 
of five judges, Chief Justice Roberts and Associate Jus- 
tices Moore, Gould, Devine and Reeves. Moore, Justice, 
in delivering the opinion of the court, an opinion which 
it is no invidious distinction to say is distinguished for 
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perspicuity and the broad common sense with which it 
applies to the homestead provision sound rules of legal 
construction, said: ‘*‘ The exemption of urban homestead 
was based upon the idea of securing a home to the fam- 
ily adequate to its wants and superior demands over those 
of creditors. But as the business of a majority of those 
living in cities, towns and villages is not confined to the 
place of their residence, the limitation of the urban 
homestead was fixed, not by the size or number of the 
lots designated, or appropriated as a home or a residence, 
but by their value at the time they were so designated. 

. . Certainly the framers of the constitution were 
not ignorant of the fact that much the larger number of 
those who have homesteads in our cities, towns and vil- 
lages depend for support upon some other source than 
the use and appropriation of stores, offices or shops for 
the particular business or vocation to which they are ac- 
customed. There is, therefore, no reason to suppose that 
in exempting from the demands of creditors the lot or 
lots designated and appropriated as a homestead, there 
Was an intention to exempt also other lots used for an 
entirely different purpose, because in some instances 
such lots may have been used by the head of the family 
for his ordinary and usual avocation, and in this way in- 
directly contributed to the support and comfort of the 
family. That such preperty so used by the owner in con- 
nection with the business which he pursues is advan- 
tageous to him, and if exempted from the demands of 
creditors might contribute to the support of the family, 
is not to be doubted. But this is also the case with any 
other property owned by the debtor. . . . Toexempt 
property, not in fact a part of the homestead, because it 
will be a source of income from which a support for the 
family may be drawn, would evidently be, in effect, to 
extend the cxemption to the full value of its constitu- 
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tional limitation, and to secure the family, not only by 
the homestead and the lots connected with and appended 
thereto, or useful and necessary for its comfort and en- 
joyment as a home, but it may be also an income much 
beyond that of even a majority of the most affluent class 
of our city population. A construction of the constitu- 
tional exemption, intended to secure a home for the fam- 
ily, of which it could not be deprived by misfortune or 
improvidence, which would lead to such results, or afford 
the means of such fraudulent practices against honest 
creditors, cannot be sanctioned, unless it is demanded by 
the plain and unmistakable language in which it is ex- 
pressed. . .. 

‘**The visible occupation of the homestead, or mansion- 
house, and land adjoining, or in actual use, as appendant 
to and part thereof, is notice to creditors and purchasers 
dealing with the husband. But if any lots throughout 
the city, which may have been used for any business 
purpose by the husband, thereby become part and parcel of 
the homestead, which cannot be reached by creditors, or 
alienated by the husband without being joined by the 
wife, it is needless to say that the security of those deal- 
ing with the husband rests, to a very great extent, ona 
moral rather than any legal foundation.” 

The opinion then explains that the elaborate treatment 
of the subject in that case is not due to its intrinsic difti- 
culty, or any doubt as to its proper determination, but to 
the great respect of the court for the seemingly contrary 
opinion of the learned and distinguished jurist, its first 
chief justice. And reviewing Pryor v. Strong and other 
cases, it concludes with emphasis and distinctness: ‘* But 
whatever be the rule upon this subject, as held in former 
decisions of the court, and however much we regret to 
find ourselves differing in our conclusions from that recog- 
nized by the court heretofore, we think the language of 
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the constitution is plain and unmistakable in its meaning, 
and that it is our imperative duty to follow and observe 
it as we understand it.” 

And the question now is, whether the opposite con- 
struction so solemnly departed from by the court—a 
construction so emphatically reprobated by the court for 
its results as one that ‘‘cannot be sanctioned unless de- 
manded by the plain and unmistakable language in which 
it is expressed ” — has been thus indicated by the conven- 
tion of 1876, by annexing to the terms of the exemption 
(substantially the same as formerly) the words, “ pro- 
vided, the same shall be used for the purposes of a home, 
or as a place to exercise the calling or business of the head 
of a family; provided, also, that any temporary renting 
of the homestead shall not change the character of the 
same, when no other homestead has been acquired.” 

First. It is a proviso; a proviso in form and in sub- 
stance. It must be construed by the recognized rules of 
legal construction applicable to provisos. So construed, 
it limits, restricts and qualifies the purview. How? Not 
as a mere cursory view would suggest, by requiring use, 
as a home or place of business, as means of original desig- 
nation, but by requiring the continuance of such use as 
by the purview was necessary for original designation as 
an absolutely essential condition to the preservation of the 
property as homestead. If it be replied that this would 
be a correct exposition except for the fact that there is a 
character of use referred to in the proviso, viz., use for 
business, which under the decision in Iken v. Olenick, the . 
purview here being substantially as the old law there, is 
not fit or appropriate means of original designation, and 
that therefore there is nothing for this limitation to limit, 
nothing-for this qualification to qualify, we answer, we 
reasonably account for the erroneous belief at the time in 
the existence of a subject to limit a predicate to qualify. 
Pryor v. Strong had announced the efficacy of use for 
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business as a means of designation, and all through the 
decisions, down to Iken v. Olenick, are to be found con- 
firmatory expressions of members of the court. 42 Tex., 
containing Iken v. Olenick, was not published until 1877. 
But again, it may be said, this deprives the words ‘‘ or as 
a place to exercise the calling or business of the head of a 
family ” of all force or effect whatever. If they are un- 
intelligible, if they cannot stand under the application of 
legal rules of construction, let them perish; and let the 
law prevail. Iken v. Olenick will continue the rule of 
decision. The urban homestead will continue property 
visibly occupied as such, the mansion house and land ad- 
joining, or in actual use, as appendant to and part thereof, 
giving notice to creditors and purchasers dealing with the 
husband, and the beneficence of the law will not become a 
snare affording the means of fraudulent practices against 
honest creditors and bona fide purchasers. 

Second. It is not necessary, however, to construe the 
words as without practical operation; they will still have 
the obvious effect of preserving a homestead once prop- 
erly acquired by use as a home, though such use may 
have been discontinued, provided the property shall con- 
tinue to be used as a place of business by the head of a 
family; and this construction is inconsistent with the 
rule stated with regard to provisos. 

Third. If, however, the court should be of the opinion 
that the proviso indicates methods of original designation, 
and, by its second clause, extends the definition of home- 
' stead, then it is respectfully submitted that there is an- 
other literal construction equally admissible with that 
given by court, namely, that where the true and hereto- 
fore only legal homestead — that is to say, the place of 
the house or home — does not in fact’exist, then the place 
of business of the head of the family shall constitute a 
constructive homestead, and thus the urban homestead 
will consist of lot or lots—the home of the family — 
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‘‘or,” where there is no such home, the place of business 
of the head of the family. And if equally admissible as 
a literal constvuction upon the side of the latter, we cast 
into the balance the legal reasoning, sound common sense 
and public policy of Iken v. Olenick, to the end that nu- 
merous titles, honestly acquired, and long acquiesced in, 
may remain quieted; that it may not be necessary for an 
astute lawyer, familiar with the history of a family for 
at least a generation, to determine the question of home- 
stead vel non, but that the common man, dealing with 
his fellow-man, looking, as he does, to the popular sig- 
nificance of this untechnical term, may be able to deter- 
mine the facts for himself as well and as safely as the 
lawyer in his office or the judge on the bench. 

We beg to remark that the court is mistaken in sup- 
posing that counsel for appellant designed to be under- 


stood as arguing that ‘‘ or,” in the proviso, should be read 
** and.” 


Chesley & Haggerty, for appellees. 

From appellant’s assertion in his argument that the 
framers of the constitution were ignorant of the decision 
of the case of Iken v. Olenick, and were entertaining 
‘*the erroneous belief at the time” (of making the con- 
stitution) that the doctrine of Pryor v. Stone was the 
law, while scarcely creditable to the many eminent law- 
yers in the convention, it follows that that body were 
well satisfied with the law as they believed it was, and that 
their intentica was to let it remain that way. That thev 
thought the word ‘‘ homestead ” included both the home 
and the place of business of the head of the family. 
This, if true, shovs that this court has exactly accom- 
plished the intention of the framers of the constitution 
by the judgment and opinion already rendered, and that 
a rehearing is unnecessary. 

The theory of the argument is, that the purview of the 
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constitutional article speaks of the homestead as the 
place of the home, and the proviso is a limitation upon 
the purview, viz.: that it shall be used for a home or as 
the place of business, etc. 

Out of this construction and argument several matters 
naturally suggest themselves: 

1. The office of all artificial rules of construction, even 
of provisos, is to make apparent what would otherwise 
be obscure, while here it is appellant’s application of rules 
of construction that creates the obscurity. 

2. The first and great rule of construction is, that 
words and sentences shall be used in their ordinary gram- 
matical signification. 

In the case at bar, as has already been said by this 
court, ‘the entire sentence as framed clearly and prop- 
erly expresses the intention;” and we venture to suggest 
that no court has ever permitted an intention, when 
clearly expressed in a provision of a constitution, to be 
frittered away by technical rules of construction. 

The object of construction as applied to a written con 
stitution is to give effect to the intention of the people in 
adopting it. Cooley’s Const. Lim., 55. Possible or even 
probable meanings, when one is plainly declared in the 
instrument itself, the courts are not at liberty to search 
for elsewhere. Id. 

True, this intent is to be found in the instrument itself; 
but here the rules of construction as applicable to con- 
stitutions and to statutes diverge, and those who are 
charged with the duty of expounding the former are not 
authorized to apply to the language employed any tech 
nical or abstruse meaning, but are required to give effect 
to its plain and ordinary signification. Hunt v. Th: 
State, 7 Tex. Ct. App., 231. 

Constitutions are not designed for metaphysical or log- 
ical subtleties, for niceties of expression, for critical 
propriety, for elaborate shades of meaning, or for the ex- 
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ercise of philosophical acuteness or judicial research. 
They are instruments of a practical nature, founded on 
the common wants, designed for common use, and fitted 
for common understanding. The people make them, the 
people adopt them, the people must be supposed to read 
them with the help of common sense, and cannot be pre- 
sumed to admit in them any recondite meaning, or any 
extraordinary gloss. Story on Const., sec. 451. 

A constitution is not to receive a technical construction, 
like a common law instrument or statute. It is to be 
interpreted so as to carry out the great principles of gov- 
ernment, not to defeat them. 34 Aila., 238. 

3. Appellant concedes in his construction of the consti- 
tution, that the lot or lots do not become a homestead 
until they are used for the purpose of a home (page 15), 
and then adds (that they will remain such), ‘‘ provided 
they shall continue to be used for the purpose of a home 
or as a place to exercise the calling or business,” etc. 
Now this gratuitous word ‘‘ continue ” applies with equal 
ferce to each of the succeeding clauses; the word also im- 
ports an existing condition of things which is to be con- 
tinued; and both of the succeeding clauses being equally 
prominent, and, according to appellant, equally potent in 
preserving the homestead character of the lots, it is 
perfectly fair to transpose the clauses thus: ‘* Provided 
they shall continue to be used as a place to exercise the 

calling or business of the head of a family, or for the 
purposes of a home. 

The logical result of appellant’s construction betrays a 
complete want of a consistent underlying principle or 
purpose to be subserved, and we submit that had it 
been the intention of the convention to make the urban 
homestead what appellant contends that it is, it would 
have used apt and appropriate language for that pur- 
nose. 

VoL. LVI— 36 
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Stayton, Associate JustTice.— This cause was before 
this court at a former term, and an opinion was therein 
rendered by Chief Justice Moore, affirming the judgment 
of the court below, and after a careful consideration of 
the case upon this motion for rehearing, with all the 
light thrown upon the subject by brief And oral argu- 
ment, evidencing a careful and patient investigation of 
the question involved by able counsel, we are unable to 
come toa conclusion different to that formerly arrived at. 

We are of the opinion that the framers of the pres- 
ent constitution intended, by the language used in that 
instrument, to so far extend the meaning of the words, 
‘**the homestead of a family,” as to make them embrace 
not only the home or residence of the family, but in ad- 
dition thereto the place where the head of the family 
may exercise his calling or business, even though the 
same be upon land in a town or city not contiguous to 
that upon which the home or residence of the family 
stands. 

If that part of the constitution upon which the deter- 
mination of the question involved in this cause depends 
had been intended only to operate upon that part of the 
property upon which the home or residence of the famiiy 
stands which might be used by the head of the family 
as a place to exercise his calling or business, the first pro- 
viso in section 51, art. XVI of the constitution would 
have been entirely unnecessary; for under all of the de- 
cisions of this court construing the provisions of former 
constitutions of this state upon this subject, which were 
similar to the terms found in the present constitution, if 
the provisos are excluded, such a place to exercise the 
calling or business of the head of the family would have 
been fully protected. 

The intention by the constitution, in the language used, 
must have been to extend the protection which it was in- 
tended to give to something under the designation of 
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‘“‘the homestead of a family,” however incongruous that 
something may be to the ordinary meaning of the words 
‘*homestead ” or ‘‘ home of the family,” which had not 
been considered protected by the terms of former consti- 
tutions, under the decisions of this court, and that that 
something was ‘‘a place to exercise the calling or busi- 
ness of the head of the family.” 

The exemption for rural homestead gives not only the 
home or residence of the family, but not exceeding two 
hundred acres of land in one or more parcels, enough to 
enable the head of the family thereon to exercise his call- 
ing or business, agricultural or other, and thereby to pro- 
vide a support for his family. 

The letter and spirit of the constitution harmonizes the 
urban exemption with that before its adoption given only 
to the rural, and exempts to each alike a place not only 
for the shelter of the family, but also a place where its 
head may exercise his calling or business, and thereby 
provide subsistence for the family dependent upon him, 
whether the home and the place of business be upon the 
same lot or parcel of land or not, and whether contiguous 
or detached. The reasons why the protection in a town 
or city should extend to a place for the exercise of the 
calling or business of the head of the family, detached 
from the home or residence of the family, readily suggest 
themselves, and need no illustration. 

We recognize, however, in the constitution, the estab- 
lishment of a rule for the preservation of the full urban 
exemption, which does not apply to the rural exemption. 

While the use to which the property is applied operates 
as a designation of the homestead in either case, yet the 
use of the rural homestead otherwise than as the home 
of the family is not necessary to preserve such a home- 
stead to the full extent of the area provided by the con- 
stitution; while in reference to the urban homestead, the 
use of the home of the family as a residence will not be 
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sufficient to protect and keep alive the exemption of a 
place for the head of a family to exercise his calling or 
business, which is detached and separate from the home. 

The exemption of the place of business, when detached 
from the place of the home, can only be kept up by use 
thereof, and an abandonment thereof will withdraw the 
exemption therefrom, notwithstanding the lot upon which 
the home of the family may stand may still be used by 
the family as a home. 

The motion for rehearing is overruled. 


MOTION FOR REHEARING OVERRULED. 





Lunpy CornisH v. REBECCA CORNISH. 
(Case No. 1871.) 

. Divorce — EvipENnce.—The provision of the Revised Statutes (art. 
2247) that the husband or wife of a party to a suit . . . shall 
not be incompetent to testify except as to confidential communica- 
tions between them, does not give parties to divorce suits the right 
to testify in their own behalf. Toso change the common law, the 
language of the statute should be clear and explicit. 

2. FORMER STATUTE.— For construction of a former statute, see 41 Tex., 
111. 


APPEAL from Freestone. Tried below before the Hon. 
L. D. Bradley. 
No briefs are with the record. 


Bonner, ASSOCIATE JUSTICE.— This is a suit for a 
divorcee, in which, on the trial below, the court excluded 
the evidence of the plaintiff in his own behalf, and ren- 
dered judgment against him; and the only question for 
our decision is, whether in this the court erred. 

Under our former statute (Pasch. Dig., art. 6826), to 
the effect that there should be no exclusion of any witness 
because a party to a suit or interested in the issue to be 
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tried, it was decided that this did not give parties to a 
divorce suit the right to testify in their own behalf. 
Stafford v. Stafford, 41 Tex., 111. 

Our present statute, in force when this suit was tried, 
provides that ‘*The husband or wife of a party to a suit 
or proceeding, or who is interested in the issue to be tried, 
shall not be incompetent to testify therein, except as to 
confidential communications between such husband and 
wife.” R. S., art. 2247. We are of opinion that this 
statute does not give parties to divorce suits the right to 
testify in their own behalf. 

To permit such an innovation upon sound public policy 
and the salutary principles of the common law, the 
statute must be clear and explicit. 

AFFIRMED. 

[Opinion delivered March 24, 1882.1] 





East Texas Fire Insurance Company v. A. DycuHeEs, 
FoR Use oF McDANNELL & Co. 
(Case No. 4353.) 

1. PETITION ON FIRE POLICY — MATTERS OF DEFENSE.— A petition to 
recover for a loss by fire on a contract of insurance need not ex- 
hibft the policy nor set forth such of its terms as are in the nature 
of conditions subsequent, or in the nature of exceptions, or which 
are prohibitory of certain acts by the assured—all these being 
matters of defense. 

2. SAME—CONDITIONS SUFFICIENTLY SET FORTH IN — ESTOPPEL.— 
Although proofs of fire and loss are by the policy made conditions 
precedent, the petition is sufficient on this point if it alleges no- 
tice of the loss, and that on a day and at a place specified, proofs 
thereof were taken by A., the company’s agent, authorized thereto, 
and also authorized to settle and adjust the loss, who waived fur- 
ther proof, and promised to settle the loss. These facts would 
estop the company from setting up failure to furnish proofs. 

3. EVIDENCE OF PAYMENT OF PURCHASE MONEY — ERRONEOUS CHARGE, 

Where the evidence is, that, with the exception of an outstandinz 

unsatisfied vendor's lien, the purchase money on property offer | 
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for insurance had been paid, a charge based on the hypothesis that 
the jury are satisfied ** that the purchase money had not been paid 
and that there was an outstanding unsatistied vendor's lien,” was 
properly refused. 

4. WARRANTY OF FEE SIMPLE OWNERSHIP— NOT BROKEN, WHEN.— It 
seems that a warranty that the land on which the insured building 
stands is owned ‘in fee simple, is not broken if the party is in a 
condition to enforce specitic performance of a bond to convey. 

5, CORRECT CHARGE — NO ERROR TO REFUSE, WHEN.— It is not error to 
refuse a charge when one substantially the same is given. See 
opinion. 


APPEAL from Travis. Tried below before the Hon. A 
S. Walker. | 

Peeler & Maxey, for appellant. 

I. When a party declares upon a contract in writing, 
and it affirmatively appears from his petition that all the 
terms and conditions of the contract are not set forth én 
heec verba, nor stated in their legal effect, but that a por- 
tion which may be material has been omitted, and the 
contract is not made an exhibit, the petition is bad on 
demurrer. As to requirement in pleading on written in- 
struments, see Van Norman v. Wheeler, 13 Tex., 316; 
Holman wv. Criswell, id., 38; Lipscomb v. Bryan, 22 Tex., 
600; Sneed vu. Moodie, 24 Tex., 160; English v. Helms, 
4 Tex., 228; Rules District Court, No. 19. For cases in 
point where suits were brought on policies of insurance, 
see Gilmore v. Lycoming Insurance Company, 8. C. 
California, July, 1880, reported in 10 Reporter, 555; 
Bobbit v. Ins. Co., 66 N. C., 70; S. C., 8 Am. Rep., 494; 
Bidwell v. Conn. Mut. L. Ins. Co., 3 Saw. (U. 5. C. C.), 
261; Bonner v. Ins. Co., 13 Wis., 758; Home Ins. Co. v. 
Duke, 43 Ind., 418; Rockport Ins. Co. v. Nelson, 65 IIL, 
415. 

II. The allegata and probata must agree. Banking 
Co. v. Stone, 49 Tex., 4; Burnett v. Henderson, 21 Tex., 
590; 1 Greenl. Ev., § 69; Clark v. Phoenix Ins. Co., 36 
Cal., 168. 
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Ill. When, in the case of the non-performance of con- 
ditions precedent of a written contract, a waiver or 
estoppel is relied upon, the parties to, and terms and facts 
and circumstances connected with such waiver or estoppel, 
and out of which they are claimed to arise, should be set 
forth in the pleadings with reasonable certainty. Bank- 
ing Co. v. Stone, 49 Tex., 4; Burnett v. Henderson, 21 
Tex., 590; 1 Greenl. Ev., § 69; Clark v. Phoenix Ins. Co., 
36 Cal., 168, and authorities cited under first proposi- 
tion. 

IV. To establish defense of waiver or estoppel for non- 
performance of conditions precedent in written contract 
based on acts and declarations of agent, authority of 
agent must be shown. Insurance Company v. Lewis, 48 
Tex., 622; 2 Whart. Ev., § 1183; Whart. on Agency, 
§ 459; Wood’s Fire Ins., $$ 396, 397, 399. 

V. A warranty by the assured that he holds the lands 
upon which insured premises stands, in fee simple, if 
false, avoids the policy. Wood’s Fire Ins., § 218 and 
cases cited; see in addition thereto, 62 Barb., 656; 48 Me., 
403; 11 Gray, 163; 29 Conn., 68; Fost. (N. H.), 157; 7 Allen, 
46; 6 Cush. (Mass.), 448. Byers v. Ins. Co., 35 Ohio St., 
606, is a recent case upon this point. 

VI. When a building is left unoccupied at time of fire, 
without assent of insurer and contrary to the stipulations 
contained in the policy, recovery cannot be had. Insur- 
ance Co. v. Long, 51 Tex., 89; Keith v. Ins. Co., 10 Allen 
(Mass.), 228; Harrison v. Ins. Co., 9 Allen (Mass.), 231; 
Wustum v. Ins. Co., 15 Wis., 138. 


John W. Robertson, for appellee. 

I. The waiving of proofs of loss and the facts consti- 
tuting an estoppel on the part of defendant were suffi- 
ciently set forth by plaintiff in his pleadings. Lewis v. 
Alexander, 51 Tex., 578; East Texas F. Ins. Co. v. 
Mimms, 4 Tex. L. J., 169; Spratley v Hartford Ins. Co., 
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1 Dillon, 392; Priest v. Citizens’ Mut. F. Ins. Co., 3 Allen, 
602, and cases cited under last proposition. 

If. The court did not err in admitting the policy of in- 
surance in evidence before the jury. 

III. The facts and circumstances relied on as constitut- 
ing a waiver and estoppel on the part of defendant as to 
proofs of loss were sufficiently pleaded by plaintiff to 
admit the evidence of the witnesses Long, McInnis and 
Dyches, objected to by defendant. 

IV. He who entrusts authority to another is bound by 
all that is done by his agent, within the scope of his ap- 
parent power, and cannot screen himself from the con- 
sequences thereof upon the ground that no authority in 
fact was given him to do the particular act. Ins. Co. v. 
Lewis, 48 Tex., 622; May on Ins., 126; Wood on Ins., 
391-5; Union Mut. Ins. Co. v. Wilkinson, 3 Wall., 222: 
Markey «v. Mut. Benefit Ins. Co., 103 Mass., 78; Post v. 
®tna Ins. Co., 43 Barb., 351; Pitney v. Glenn Falls Ins. 
Co., 61 Barb., 335; Baker v. Cotter, 45 Me.. 286; Lycom- 
ing Co. Mut. Ins. Co. v. Schollenbergen, 44 Pa. St., 259; 
Eclectic Life Ins. Co. v. Fahrenkrug, 68 IIL, 463; Home 
Life Ins. Co. v. Pierce, 5 Ins. L. J., 290; Moore v. Atlantic 
Ins. Co., 56 Mo., 543; Longstrass v. German Ins. Co., 57 
Mo., 107; Keenan v. Mo. St. Ins. Co., 12 Iowa, 126. 

V. Appellee had the right to assume from the acts and 
statements of Pires that he had taken all the proofs of 
loss which the company required, and that further proof 
on his part were waived. Ins. Co. v. Lewis, 45 Tex., 
622; Ins. Co. v. Brown, 4 Tex. L. J., 115; E. Tex. Ins. 
Co. v. Mims, id., 169; Ins. Co. v. Heidenheimer, id.. 
602; Norwich & N. Y. Transfer Co. v. West. Mass. Ins. 
Oo., 34 Conn., 561; S.C., 12 Wall., 194; Rogers v. Traders’ 
Ins. Co., 6 Paige Ch., 583; Martin v. Fishing Ins. Co., 20 
Pick., 389; Priest v. Ins. Co., 3 Allen, 602; Lewis v. Mon. 
Ins. Co., 52 Me., 492; Franklin F. Ins. Co. v. Coates, 14 
Md., 285; N. A. Ins. Co. v. Hope, 58 Ill., 75; Jewitt wv. 
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Home Ins. Co., 29 Iowa, 562; O’Brien v. Com. Ins. Co., 
63 N. Y., 111; May on Ins., 468-9; Wood on Ins., 419-21; 
Flanders on Ins., 600, and cases cited by last three au- 
thorities. 

VI. The truth or falsity of the representations as to 
title made by appellee in his application for the policy 
was fairly submitted to the jury by the court in its gen- 
eral charge, and it was not error to refuse the special 
instruction asked by appellant. Ins. Co. v. Lewis, 48 
Tex., 622; Banking Co. v. Stone, 49 Tex., 4; Buffam v. 
Ins. Co., 10 Cush., 540; Ins. Co. v. Sheets, 26 Gratt., 824; 
Swift v. Vt. Mut. Ins. Co., 18 Vt., 305; Tyler v. A®tna 
Ins. Co., 16 Wend., 385; Ins. Co. v. McCullough, 26 Ohio 
St., 52; Hough v. Ins. Co., 29 Conn., 10; Hubbard v. 
Ins. Co., 33 Iowa, 364; Chase wv. Ins. Co., 22 Barb., 527; 
Ins. Co. v. Garfield, 60 Ill, 124; Wood on Ins., 86, 150, 
151; May on Ins., 284, 285, 289. 


GouLD, Associate Justice.— Dyches, for the use of 
McDannell & Co., brought suit in Travis district court 
December 29, 1879, against East Texas Fire Insurance 
Company for insurance on building, bar-room fixtures 
and liquors in Llano, Texas, destroyed by fire August 9, 
1879. 

The petition does not make an exhibit of the policy, 
nor does it undertake to set forth all of the numerous 
terms and coaditions which are made part of the 
contract, but which are in the nature of conditions sub- 
sequent. Enough of the contract was stated, in connec- 
tion with facts showing performance or excuse for 
non-performance of all conditions precedent, to show, 
prima facie, a complete right of action. Those parts or 
conditions of the contract which are matters in the nat- 
ure of conditions subsequent, or in the nature of excep- 
tions, or which are prohibitory of certain acts by the 
assured, are matters of defense, and were not required to 
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be noticed or negatived in the petition. Although there 
are some authorities which require that the entire con- 
tract, including the application, be set out in the petition, 
- the great weight of authority is in accordance with a 
rule which we think more consistent with principle, and 
better calculated to avoid inconvenient and unnecessary 
prolixity in the pleadings. May on Insurance, § 586; 
Wood on Fire Insurance, p. 825, and authorities cited by 
those authors. 

This policy contained a provision requiring the assured 
to give notice of the loss forthwith, and ‘‘as soon as pos- 
sible” ‘“‘render a particular account of such loss, signed 
and sworn,” specifying with much minuteness what proofs 
of loss were to be made and furnished. This was un- 
doubtedly a condition precedent to the liability of the 
company. The petition so treats it and contains the fol- 
lowing: 

“That immediately after the destruction of said prop- 
erty by fire as aforesaid, plaintiff gave defendant due 
notice of his said loss, and thereafter, to wit, on or about 
the first day of September, A. D. 1879, the defendant 
sent its agent, one L. A. Pires, by it duly authorized and 
empowered to take proofs of said fire and loss, and to 
adjust and settle the same, to the said town of Llano, and 
the said agent, in behalf of defendant, did then and 
there view the scene of said fire, and did then and there 
take such affidavits and proofs of said loss as were re- 
quired by defendant under said policy, and did waive fur- 
ther proof thereof by plaintiff, and did then and there 
promise plaintiff that his said loss should be adjusted and 
paid without further delay; and plaintiff says that due 
notice and proofs of said loss were received by said de- 
fendant to its entire satisfaction, at its said office, more 
than sixty days before the filing of his original petition 
in this case on December 29, 1879.” The company spe- 
cially excepted to the above in so far as it alleged a 
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waiver, because insufficient in law, the allegations with 
respect thereto being uncertain as to facts, and mere legal 
conclusions, and without the necessary averments of 
place, persons and facts, to give the defendant any suffi- 
cient cognizance thereof. 

If an agent authorized, as alleged, to adjust and settle 
the loss, did the various acts alleged, and promised 
plaintiff that his losses should be paid without further 
delay, we think the company would be estopped from 
disputing plaintiff's claim on the ground of his failure to 
furnish proofs of loss. 

In our opinion the court did not err in overruling the 
exceptions to the petition. It follows from these views 
that the court did not err in admitting the policy in evi- 
dence, although the application was not offered in con- 
nection therewith; nor did the court err in admitting 
evidence to establish the alleged waiver. In addition to 
the ground that the plea of waiver was insufficient, the 
evidence was objected to on the ground that the author- 
ity of the agent was not shown. There was evidence 
sufficient, we think, to support a finding that the agent’s 
authority was ample. 

By the terms of the policy the application is to be con- 
sidered ‘‘a part of this contract and a warranty by the 
assured;” ‘‘any false representation by the assured of 
the title, condition, situation or occupancy of the property, 
or any omission to make known every fact material to 
the risk, or any failure or omission to state any mort- 
gage, trust deed or lien upon the property insured or any 
part of the same; . . . orif the interest of the as- 
sured in the property, whether as owner, trustee, con- 
signee, mortgagee, lessee or otherwise, be not truly 
stated,” then the policy is to be void. 

The application contains the following questions and 
answers by appellee: 

Q. 12. ‘“‘Isthe property mortgaged, and what amount?” 
Ans. ‘ Yes.” 
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**Is there any insurance by mortgage?” Ans. *‘ No.” 

Q. 16. ‘‘Is the land on which the building stands heid 
in fee simple or lease?” Ans. ‘‘ Fee simple.” 

It appears from the evidence that McDannell & Co. 
had sold and conveyed their place to one Robinson, re- 
taining a lien for $2,000 of unpaid purchase money. 
Robinson sold to plaintiff Dyches and his other partner, 
House, who, in part payment, assumed to pay the $2,000 
to McDannell & Co., the balance of the purchase money 
being paid to Robinson. The evidence is conflicting as to 
whether Robinson made them a title bond, or any writ- 
ten showing whatever; Dyches having bought out 
House, the insurance was taken out on the house, stock, 
fixtures, etc., for the benefit of McDannell & Co. After 
the fire Robinson conveyed the place to McDannell & Co. 
with the consent of Dyches, who received a credit of 
$400 on his indebtedness to McDannell & Co. 

Appellant claimed that the policy was avoided, because 
the warranty that the land was held in fee simple was 
false. The question presented for our consideration, 
however, is not as to the merits of this defense, but as 
to whether the court erred in refusing the following 
charge bearing thereon: 

“Tf the jury believe, from the evidence, that plaintiff 
represented and stated in his application for insurance 
that the land upon which the insured building stood was 
held in fee simple, and that it was not at the time oi 
making said application so held in fee simple by the 
plaintiff, they will find for defendant. If from the evi- 
dence the jury are satisfied that the plaintiff claimed said 
Jand under a mere verbal contract of purchase, and thai 
the purchase money had not been paid, and there was au: 
outstanding unsatisfied vendor's lien, and no deed haa 
ever been made to plaintiff, they are instructed that 
plaintiff did not hold said land in fee simple.” 

Upon this subject the court charged as follows: 

‘“The policy contains the st.pulation following: If the 
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interest of the assured in the property be any other than 
the entire unconditional and sole ownership of the prop- 
erty for the use and benefit of the assured, it must be so 
represented to the company, and so expressed in the 
written portion of the policy, otherwise the policy shall 
be void. This clause in the policy should be construed in 
connection with the statement in the application, and 
what both together fairly mean is a question of construc- 
tion for the court, and I charge you that if you find from 
the evidence that A. Dyches had purchased, or rather 
bargained for, the lot, and had paid ali the purchase 
money, and had been placed in possession, then his title 
was perfect, and his right to the land secured, and suffi- 
cient to satisfy the stipulation, otherwise not.” 

The assignment of errors goes only to the refusal of the 
charge asked, and on that point alone do we feel called on 
to pass. We are of opinion that the evidence did not 
require the court to give a charge based on the hypothesis 
that the jury were satisfied ** that the purchase money 
had not been paid, and there was an outstanding unsatis- 
tied vendor's lien.” The evidence is, that, with the ex- 
ception of that lien, the purchase money had been paid, 
and therefore the court did not err in refusing the charge 
as asked. 

it may be remarked that the entire equitable right in 
or to the land seems to have been conceded by Robinson, 
who held the legal title, to be in Dyches, who took out 
the policy, or in McDannell & Co., for whose benefit it 
was taken out; and that whether Dyches was or was not 
in a condition to enforce specific performance, does not 
clearly appear. If he was in that condition, the author- 
ities are that there was no breach of the warranty. Swift 
, Vermont Nat. Fire Ins. Co., 18 Vt., 313; Hough v. City 
Fire Ins. Co., 29 Conn., 10; Gayloid v. Lamar Fire Ins. 
Co., 40 Mo., 16. 

By the terms of the policy it was to be void if the 
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premises became unoccupied without the assent of the 
company indorsed thereon. 

There was evidence tending to establish a breach of this 
condition, and appellant complains that the court erred 
in refusing the following charge on that subject: 

“Tf the jury believe from the evidence that the insured 
building was vacant and unoccupied at the time of the 
fire, without notice to and consent of the defendant, this 
defeats the plaintiff's right of recovery, unless the de- 
fendant waived this condition.” 

Upon this point the court charged as follows: 

** Defendant insists that the condition of the policy has 
been broken by the assured, by reason of which the 
policy became void, because the building was left unoccu- 
pied for a space of time inconsistent with the ordinary 
use of the building such as increased the risk, and that 
this was without notice to the company and without de- 
fendant’s consent. It is stipulated in the policy that if 
the premises became unoccupied without the assent of 
defendant indorsed on the policy, that the policy shall be 
void. It will be for you to say whether the house has 
been occupied in such manner as was reasonable and 
might have been reasonably anticipated by the parties to 
the policy, and if so, then this defense will not avail the 
defendant; but if you find that the same became unoc- 
cupied for an unreasonable time under the circumstances, 
then the defense upon this point will defeat the plaintiff. 
This clause in the policy has a meaning, but the jury 
must determine whether, considering the character of the 
house and the business carried on within it, there has 
been a breach of the contract in this regard as to render 
the policy void, and the court cannot properly indicate 
any view that it may take of the case.” 

In our opinion the charge asked was substantially em- 
braced in the charge given, and therefore the refusal to 
give that charge in the precise form asked was not error. 
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It is insisted that the evidence failed to establish the 
alleged waiver of proofs of loss, and that for this reason 
the verdict was wrong and the motion for a new trial was 
wrong. 

The evidence on this point was in direct conflict, and 
was sufficient, if the jury believed the statements of 
Dyches, to support the verdict. 


» The judgment is affirmed. 
judg AFFIRMED. 


[Opinion delivered May 27, 1881. ] 
Associate Justice BONNER did not sit in this case. 


Note.— The record in the above case was not accessible when LV 
Texas, in which it should have appeared, was being reported. 





THE County OF GALVESTON Vv. C. M. NOBLE ET ALS. 


(Case No. 1460.) 


DEMURRER TC JURISDICTION.— Where there is a demurrer to the 
jurisciction of the court, and the record fails to show any action 
thereon, all payties before the court are taken to have submitted to 
its jurisdiction. 

2, KEEPING PRISONERS— COUNTY MUST PAY FOR— FORFEITED BAIL 
BOND.— Under the code the expense of keeping prisoners indicted 
within its limits devolves upon each county, notwithstanding any 
change of venue, and as a recompense for this the amount collected 
on a forfeited bail bond should be paid to such county. 

8. ATTORNEY'S FEES IN INJUNCTION SUIT — PAID BY COUNTY BRINGING 

suIT.— The sheriff of a third county had collected under execution 

the amount of the forfeiture, and having been enjoined at the suit 
of the county in which the case originated from paying over the 
money to the county from which the execution issued, became lia- 
ble for attorney’s fees for preparing an answer requiring the two 
other counties to interplead. Held, 

(1) That the attorney's fees be paid out of the funds in the sheriff's 
hands. 


APppEAL from Harris. 


Davis & Sayles and Sam R. Perryman, for Liberty 
county.— Under our system of laws for the administration 
of justice, each county is required to bear the burdens at- 
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tending the prosecution of every cause, civil or criminal, 
within its borders, and, as a reasonable and natural con- 
sequence, the county wherein the cause is pending is en- 
titled to all the benefits accruing or incident thereto, from 
and after its jurisdiction attaches; and the fact that, ina 
criminal case, the county in which the offense is commit- 
ted or the prosecution is begun is made liable for the safe- 
keeping of the prisoner on a change of venue, or where 
there is no safe jail, in no wise affects this rule which 
from time immemorial has been recognized by the courts 
and country. Rev. Civ. Stat., arts. (Injunction) 2873, 
2874; State Const., art. IT, sec. 1; id., art. 1, sec. 28; Rev. 
Civ. Stat., arts. 677, 685; (Bail Bond), Code Cr. oo ., arts. 
282, 285, 473, 494, 496; (Change of venue), 585-589; (For- 
feiture), 441-444, 446, 449; Pas. Dig., art. 3382; 1 High on 
Inj., $$ 9, 13, 20; id., 2d vol., $$ 1550, 1551, 1556, 1323, 1326, 
1249; Howard v. Parker, 49 Tex., 242; State v. McGlynn 
20 Cal., 233; 9 How (U. S.), 386; 4 Wall., 475; 19 Tex., 
113, 114; 25 Tex., 83; (As to County Finances), Rev. Civ. 
Stat., arts. = 951-957, 960-968; State Const., art. 
XI, secs. 1-4, 


Jones & Garnett, for Noble. 
IW. B. Denson, for Galveston county. 


BONNER, ASSOCIATE JUSTICE.— Precedence was given 
to this case under rule 59, because one relating to the 
administration of government, and of general public 
interest. 

The suit is, in effect, one to decide between the counties 
of Galveston and Liberty the right to the money in con- 
troversy. 

The district court of Harris county had general juris- 
diction over the amount in suit, and the original defend- 
ant, C. M. Noble, resided in that county. The fact that 
Liberty county was afterwards made a party defendant 
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should not oust the jurisdiction which had already at- 
tached in Harris county. Besides, although the question 
of jurisdiction was presented by Liberty county by de- 
mutrrer, yet the record fails to show any action thereon; 
on the contrary, all parties in interest being before the 
court, submit to its jurisdiction and enter upon the trial. 

The motion to dissolve the injunction was not passed 
upon until the final trial on the merits, and as the injunc- 
tion was simply ancillary to the main proceeding, it is 
not material to decide whether it was originally properly 
granted or not. 

Neither the old nor the Revised Statutes, so far as we 
are advised, designates in express terms the county to 
which the money belongs, when, in a case like the pres- 
ent, the venue has been changed and a bail bond taken 
and forfeited in the county to which changed. 

Article 980, Code Crim. Proc., in force when this for- 
feiture was taken, requires that money collected on bail 
bonds shall be paid over, by the officer collecting the 
same, to the proper county. This in an ordinary case 
would require the officer to pay it over to the county 
where the forfeiture was taken and from which the exe- 
cution issued —due return being required by the execu- 
tion to be made to the proper court of that county; and it 
was not intended that the officer should be the judge, 
otherwise than as commanded in the writ, to what county 
the money should be returned. But the question here is, 
not to what county defendant Noble should have paid the 
money had no proceedings been taken against him, but 
whether the court below, on a contest of title to the 
money, rightly decided that it belonged to Liberty county. 

Under our code the state does not assume to pay but a 
limited character or amount of costs in criminal cases, but 
each county is made responsible for expenses for the safe- 
keeping, support and maintenance of prisoners indicted 
for offenses therein; and this expense still devolves upon 
VoL. LVI— 87 
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that county, notwithstanding there may be a change of 
venue to another. Code Crim. Proc., arts. 1062, 1073: 
Pasch. Dig., arts. 3388, 3395. 

To recompense, in part at least, for this outlay, the 
amounts collected in bail bonds are not required to be 
paid into the state treasury for the benefit of the state at 
large, but into the county treasury. Code Crim. Proc., 
art. 980; Pasch. Dig., arts. 3272-3. 

It would seem, therefore, both from principle and from 
the intention and policy of the legislature, that this 
money should belong to that county which had borne the 
burden. 

The testimony shows that Galveston county expended 
a large amount —the one-half of $5,608.89 —for food, 
guards, transportation, etc., of the prisoner Andrew J. 
Walker, and whose bond was forfeited, and it does not 
appear that Liberty county expended anything. The 
amount of the fees to the individual officers was but 
small, and appear to have been taxed in the execution 
and paid out of its collection. 

Weare of opinion that the net amount collected on the 
bail bond belongs to the county of Galveston, and that 
the court below erred in deciding otherwise. 

Defendant Noble, by his sworn answer, avers that he 
had no interest in the suit further than to be protected in 
the payment of the money to the true owner, and brings 
it into court, and prays that the proper additional parties 
be made, and that they be required to interplead. He 
further prays that he be allowed reasonable attorney’s 
fees. The testimony shows that he paid, as such, the 
sum of $200, for which he obtained judgment against 
Galveston county. 

Although the judgment recites that the same was al- 
lowed ‘‘ by reason of the wrongful suing out and service 
of the writ of injunction by said plaintiff,” yet under the 
pleadings and evidence it is evident that it was allowed 
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as attorney’s fees. The testimony would seem to show 
that the service for which the charge was made was ren- 
dered before Liberty county was made a party, and there- 
fore that the same should not be charged against that 
county; yet there was error in this part of the judgment, 
in so far as it adjudged this sum absolutely against Galves- 
ton county, instead of ordering it to be paid out of the 
funds in the hands of the sheriff. 

The judgment below is reversed and ordered to be ren- 
dered in this court in favor of the county of Galveston 
for said sum of $3,520.50, and in favor of C. M. Noble 
for the sum of $200, and that he pay said sum of $3,320.50, 
less the $200 to be retained by him, to the proper officer 
of Galveston county. And it is further ordered, that the 
county of Liberty pay the other costs of this suit in this 
court and of the court of Harris county expended. 


REVERSED AND RENDERED. 


[Opinion delivered March 17, 1882.] 





Bai, Hurcuines & Co. v. Carrie C. LOWELL. 
(Case No. 1372.) 

1. PREPARATION OF TRANSCRIPTS -- CONSTRUCTION OF STATUTE.— See 
opinion for the construction of the statute concerning the making 
out and transmitting a transcript to the district vourt in case of ap- 
peal thereto from the county court. 

. HOMESTEAD MAY BE ESTABLISHED ON SEPARATE PROPERTY OF WIFE.— 
The homestead may hk established on the separate property of the 
wife, and when so established it is the homestead of the family 
protected by the constitution. 

8. WHEN NO ALLOWANCE IN LIEU OF HOMESTEAD MADE.— When the hus- 

band dies leaving the homestead so established, no allowance in lieu 
of a homestead is to be made. 


rn 


APPEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 
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On the 16th of August, 1880, the appellee, Carrie 
Lowell, as the widow of H. Lowell, deceased, for herself 
and her two minor children, aged respectively nine and 
twelve years, filed her application in the county court of 
Galveston county, in the matter of the estate of H. Low- 
ell, deceased, for an allowance in lieu of homestead and 
other exempted articles, alleging that they did not exist in 
kind in the estate; and also for one year’s support for 
herself and her children. On the 4th of October, the appel- 
lants, Ball, Hutchings & Co., creditors, filed their opposi- 
tion to said application, mainly upon the ground that the 
deceased acquired lot number three (3), in block number 
six hundred and twelve (612), and improvements thereon, 
in the city of Galveston, in 1871, and occupied the same 
with his family as a homestead continuously to the day 
of his death. That in 1875 he transferred the said lot to 
his wife by deed of gift, but the homestead character of 
the same was never changed, and the property was used 
and occupied as such by himself and family to the 
time of his death. That said house and lot being the 
homestead, the widow ought not to be permitted to claim 
another and different homestead out of the estate, or to 
claim an allowance in lieu thereof. Ball, Hutchings & 
Co. were creditors of the estate, having a lien on lot 7 
of the subdivision of the north half of block 683, in the 
city of Galveston, evidenced by deed of trust executed 
by Henry Lowell in his life-time. Their claim was duly 
probated. On the 5th of October, 1880, the county court 
rendered a decree allowing the appellee $3,600 in lieu of 
homestead, because there was not among the effects of 
the deceased, Henry Lowell, any homestead of the fam- 
ily; and also allowing $1,200 for the support and mainte- 
nance of the appellee and her two minor children for one 
year; and the further sum of $400 in lieu of other ex- 
empted personal property. To satisfy these allowances, 
the administratrix was ordered to sell the property of the 
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estate, including that upon which appellants held a lien. 
Appellants took the case into the district court of Galves- 
ton county by appeal, and the cause was tried de novo, 
resulting in a decree, February 9, 1881, in favor of ap- 
pellee, allowing her $2,000 in lieu of homestead, on the 
ground there was not among the effects of the deceased, 
Henry Lowell, a homestead of the family; $1,200 for one 
year’s support, and $400 in lieu of other exempted arti- 
cles. The administratrix was ordered to sell the property 
of the estate to raise money to pay said allowances, and 
was required to sell said mortgaged property last. The 
appellants, Ball, Hutchings & Co., brought the case into 
this court by appeal. [The above is from the brief of 
appellants. ] 

The appeal bond was filed within the prescribed time 
for appeal from the county to the district court, and the 
transcript was prepared, but the clerk, being unaccustomed 
to the duties of his office, failed to deliver the same to 
the clerk of the district court in time for the next term 
thereof after the appeal. A motion was made by appel- 
lee in the district court to dismiss the appeal, on the 
ground of non-compliance with the statutory require- 
ment as to transcripts, which motion the court overruled, 
and an appeal was taken on that ground by appellee. 


Ballinger & Mott, for appellants. 


John T. Harcourt, for appellee. 

I. It is made the imperative duty of the court to set 
apart for the use and benefit of the widow and minor 
children of the deceased all such property of the estate 
as may be exempt from forced sale by the constitution 
and laws. And in case there should not be among the 
effects of the deceased all or any of the property so ex- 
empted, the duty is imperative to make a reasonable 
allowance in lieu thereof. R. 8., arts. 1993, 1994, 1995; 
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Scott » Cunningham, Tyler Term, 1881; James v. 
Thompson, 14 Tex., 466. 

II. It is the property of the estate, and the effects of 
the deceased only, that can be set apart by the court. 
The new inventory, filed September 28, 1880, was substi- 
tuted as a correct inventory of the property of the estate. 
There was not found among the effects of the deceased 
in that inventory any homestead. Lot No. 3, block No. 
612, where the deceased had lived, was the separate 
property of the surviving widow, conveyed by deed 
dated June 5, 1875. The house was old and untenantable, 
and not worth fixing. Const., sec. 51, art. 16; R.S., arts. 
1993, 1994, 1995, 2003; Green uv. Crow, 17 Tex., 184; 
Mabry v. Ward, 50 Tex., 404; Scott v. Cunningham, 
Tyler Term, 1881; Law Journal, December 14, 1881. The 
court erred in not deciding that lot No. 3, in block No. 
612, and improvements in the city of Galveston, was the 
homestead of the deceased, Henry Lowell, and his family, 
at the time of his death. Same authorities as cited 
above. 


BONNER, ASSOCIATE JUSTICE.— Appellee, Carrie C. 
Lowell, presents by cross-assignment of error the pre- 
liminary question, that the court below erred in not dis- 
missing the appeal to the district court from the county 
court. 

We do not think that the court erred in overruling 
the motion to dismiss the appeal to the district court. 

The statute made it the duty of the county clerk to 
make out and transmit to the clerk of the district court 
the transcript; and further provided, that if -he could 
not, for want of time, do so to the first succeeding term, 
he should to the next term thereafter; showing that tine 
was not absolutely essential to give the district court 
jurisdiction. The transcript was filed within a day or 
two after the time fixed for the meeting of the first term 
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of the court after the appeal. The clerk gave an excuse 
for the delay, which, if not altogether satisfactory to ex- | 
cuse him, should, we think, under the circumstances, be 
held sufficient to prevent the prejudice which would have 
resulted to appellants, Ball, Hutchings & Co., by a dis- | 
missal of their appeal. 

The material question in the case is, did the court below 
err in making the allowance of $2,000 in lieu of a home- 
stead, and in ordering the property upon which Ball, 
Hutchings & Co. had a lien by trust deed, to be sold to 
raise the amount of this allowance? 

The constitution provides that the homestead of a 
family shall be and is thereby protected from forced sale 
for the payment of all debts except those of certain speci- 
fied classes. Const. 1876, art. 16, sec. 50. 

The preceding section gives to the legislature the 
power, and makes it their duty, to protect by law from 
forced sale also, a certain portion of personal property; 
which has been done. 

A homestead may be the separate property of the hus- 
band, the community property of the husband and wife, 
or the separate property of the wife. If the latter, the 
husband still has a homestead right in it, and should 
the wife die first he has an interest by inheritance, and the 
other heirs of the deceased wife cannot compel a partition 
of it so long as he may elect to use or occupy it as a 
homestead. While both husband and wife live and oc- 
cupy it as such, it is in fact and law the homestead of 
the family. Const. 1876, art. 16, sec. 52. 

The evident intention and object of the homestead 
exemption was to provide a home for the family; and 
under our statute this exemption does not cease with the 
death of the husband; but if it were his separate prop- 
erty even, it still remains the homestead of the family 
so long as it in fact continues to be used as such; and it 
is made the duty of the court to set it apart for this pur- 
pose. R.5., art. 1993. 
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The statute provides that, in case there shall not be 
among the ‘‘ effects” of the deceased all or any of the 
property exempted from execution by the constitution 
and laws of the state, the court shall make a reasonable 
allowance in lieu thereof. R. §S., art. 1994. 

By another article of the statute the word “‘ effects” is 
defined to include all personal property and all interest 
therein. R. §., art. 3138, subdiv. 12. 

Article 1994 of the statute does not in express terms 
provide for an allowance in lieu of the homestead eo 
nomine, and the particular article which gives the allow- 
ance might, under the statutory definition of the word 
‘* effects,” be construed to apply to exempt personal prop- 
erty only. R.S., art. 1994. 

It may be inferred, however, by the succeeding article, 
that a homestead is embraced within the language of the 
statute, for which, when one does not exist in kind, an 
allowance is to be made. But we are of the opinion that 
the statute did not intend to include a case like the pres- 
ent, where the widow and children already have a home- 
stead, and which was the homestead of the family during 
the life-time of the husband and at his death. 

When the husband dies the wife becomes the head of 
the family, and the children, so long as they remain with 
her, are constituents of that family. The allowance in 
lieu of the homestead must be presumed to have been 
provided for the purpose of purchasing a homestead. No 
person, however, is privileged to be protected in two 
homesteads; and if the family already has an existing 
one, which was the family homestead during the life-time 
of the husband and at his death, though it may be the 
separate property of the wife, then the policy and objects 
of the law are fulfilled. 

The intention of the legislature was to provide out of 
the assets of the deceased a homestead for the family, if 
they had none, and not, as in a case like the present, to 
provide an allowance in lieu of that which already ex- 
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isted. An allowance can be given in lieu of that which 
has no existence, but it would be a perversion of the term 
to give it in lieu of that which already has an existence. 

Again, in the case under consideration, the homestead 
had been conveyed by the husband to the wife, not for a 
valuable consideration, but as a gift, stating that it was 
given to her as the homestead, so that. if anything hap- 
pened to him she would be protected in it as a home- 
stead — language almost prophetic, in view of his subse- 
quent tragic end. 

He thus did in his life-time simply what the statute 
would have done after his death. 

The property now sought to be sold to make up the 
allowance in lieu of the homestead was incumbered by 
the deceased husband by trust deed to appellants, Ball, 
Hutchings & Co., and that, too, at a time when he was 
in the possession and enjoyment of this family home- 
stead. 

Under the circumstances of this case, to now subject 
this property for an allowance in lieu of this still exist- 
ing homestead, and thus practically to defeat this express 
lien upon it, would, in our opinion, be a perversion of the 
statute, and would shock the moral sense of mankind as 
being against the common dictates of justice and equity. 

The judgment of the court below, so far as the same 
orders an allowance of $2,000 and sale of property to sat- 
isfy the same, in lieu of a homestead, is reversed, and 
that part of the application of the appellee, Mrs. Carrie 
Lowell, dismissed. It is further ordered that said judg: 
ment in all other respects be affirmed, appellants Ball, 
Hutchings & Co. to recover the costs of this appeal, and 
that to the district court to be paid in due course of 
administration. 

REVERSED AND REFORMED. 


[Opinion delivered March 24, 1882. ] 
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DISSENTING OPINION. 


STAYTON, AssociATe Justice.— Not being able to con- 
cur in the opinion of the majority of the court, I will 
briefly state the grounds of my dissent. 

The statute provides that, ‘‘At the first term of the 
court after an inventory, appraisement and list of claims 
have been returned, it shall be the duty of the court, by 
an order entered upon the minutes, to set apart for the 
use and benefit of the widow and minor children and un- 
married. daughters remaining with the family of the 
deceased, all such property of the estate as may be ex- 
empt from execution or forced sale by the constitution 
and laws of the state, with the exception of any exemp- 
tion of one year’s supply of provisions.” R. 8., art. 1993. 

‘*TIn case there should not be among the effects of the 
deceased all or any of the articles so exempted, it shall 
be the duty of the court to make a reasonable allowance 
in lieu thereof, to be paid to such widow and children, or 
such of them as there may be, as hereinafter directed.” 
R. §., 1994. 

‘** The allowance in lieu of a homestead shall in no case 
exceed five thousand dollars, and the allowance for other 
exempted property shall in no case exceed five hundred 
dollars, exclusive of the allowance provided in the pre- 
ceding chapter.” R. S., 1995. 

The first inquiry that arises under these articles is, to 
what property do they refer ? 

Art. 1993 refers to property exempted ‘‘ by the consti- 
tution and laws of the state.” No property is exempted 
by the constitution except the homestead (Const., art. 
XVi, sec. 50); but power is given to the legislature by 
section 49 of same article to exempt other property. 

lt is trae that the constitution does provide that ‘‘ No 
curren’; wages for personal services shall ever be subject 
tu garnishment;” but ordinarily the word ‘‘ wages” 
would not be held to have so broad a meaning as would 
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be required to induce the belief that the legislature had 
that in view in the articles above referred to; besides, the 
intent of the constitution in exempting current wages 
was to enable a person to provide a present support, and 
could have had no reference to the allowance to the 
family of a deceased person; but if so, that could not 
affect any other exemption clearly made. 

By the use of the words, “‘all or any of the specific 
articles so exempted,” in art. 1994, we are referred to the 
preceding article for the measure of the exemption, in 
lieu of which, where the articles do not exist in kind, an 
allowance is to be made in money or other property; the 
measure as thus given is: ‘All such property of the 
estate as may be exempted from execution or forced sale 
by the constitution and laws of the state.” 

Art. 1995 in terms provides for an ailowance in lieu of 
homestead, and fixes the maximum amount thereof. To 
my mind these provisions of the statute apply to an al- 
lowance in lieu of homestead as fully as they apply to an 
allowance in lieu of personal property exempt; and as if 
to intensify and render certain beyond dispute the full 
meaning of the law, and to make it clear that an allow- 
ance shall be made in lieu of every article of exempt 
property not found among the property of the deceased, 
it declares that if there be not among the effects of the 
deceased ‘‘ all or any of the specific articles so exempted,” 
that is to say, all of the property exempted by the con- 
stitution or statute law of the state, that it shall be the 
duty of the court to make a reasonable allowance in lieu 
of any article of exempt property which may not exist 
among the property of the deceased. 

It is true that art. 1994, R. S., does use the word 
‘*‘ effects,” and that art. 3140, R. S., in defining that word, 
declares that it ‘‘includes all personal property and all 
interests therein;” but it also provides that such shall be 
the meaning of the word ‘‘ unless a different meaning is 
apparent from the context. 
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When we consider that property in lieu of which an 
allowance is to be made is that exempted by the consti- 
tution as well as that exempted by the statutes, and that 
nothing is exempted by the constitution except the home- 
stead, which is neither personal property nor an interest 
therein, to my mind it is evident that the word ‘‘ effects,” 
in art. 1994, is not used in the restricted sense claimed for 
it, but in a sense broad enough to embrace any description 
of property exempted. 

It is claimed, however, that as the wife owned in her 
separate right a homestead, the statute does not contem- 
plate an allowance in lieu of a homestead out of the 
estate of the deceased husband. 

While the separate property of the wife may have been 
the homestead of the family during the life of the hus- 
band, it certainly is true that such property cannot be 
said to be ‘‘ among the effects of deceased,” that is, prop- 
erty pertaining to the estate of the deceased husband; 
and the statute evidently contemplates that the exempt 
property, if it exists in kind, shall be taken out of the 
estate of a deceased husband, and if such property does 
not exist among the property of the deceased, an allow- 
ance in lieu thereof shall be taken from property which 
does belong to such estate; for it is in lieu of property 
not found among the property of such estate that the stat- 
ute declares the allowance shall be made. 

If it had been the intention of the legislattire that the 
wife and family of a deceased person should have no 
allowance out of his estate when the wife owned a home- 
stead in her separate right, it would have been so easy to 
have said so, that I cannot believe it was so intended in 
the absence of a declaration to that effect, in the face of 
the language used by the legislature. 

In regard to the allowance for the support of the fam- 
ily for twelve months, the legislature declared that ‘‘ no 
such allowance shall be made for the widow when she 
has separate property adequate to her maintenance; nor 
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shall such allowance be made for the minor children 
when they have property in their own right adequate to 
their maintenance.” Art. 1986, R. S. Why not so have 
declared in reference to allowance in lieu of exempt prop- 
erty if it was so intended ? 

In the case of Mabry v. Ward, 50 Tex., 411, it was in 
effect decided that the fact of the wife and children hav- 
ing ample separate estate for their maintenance would 
not under the statute defeat their right to the allowance 
in lieu of homestead and other exempt property; and | 
cannot clearly see why, if some of the property so owned 
by the wife in her own separate right be a home in which 
the family have resided, she and her children should be 
precluded from the allowance by reason of that fact, 
while with ample wealth with which to buy many home- 
steads the allowance for all exempt property would be 
made. 

The articles of the Revised Statutes before referred to 
provide a rule for all cases, and articles 1996, 1997 and 
1998 recognize the fact that the children of a decedent may 
not be the children of the surviving wife; and that upon 
the death of the father, the home which was his home, 
but the separate property of the wife, may not longer be 
their home, and provides in the distribution of an allow- 
ance for the protection of such children, even though 
they be ‘adult but unmarried daughters. To them it 
would in many cases be but poor comfort to be informed 
that their stepmother owns a homestead. 

It was intended by the statute to protect such persons, 
and in my judgment this can only be done by giving 
effect to the plain letter of the statute. 

The course of legislation in this state upon the subject 
of allowances to the surviving family have fluctuated, 
but step by step the allowance has been liberalized. 

Under the act of 1843, such property of a decedent as 
was exempt from forced sale was set apart to the use of 
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the widow and children; but if not found in kind, no 
provision was made for an allowance in lieu thereof. 

The act of 1846, after directing that the exempt prop 
erty should be set apart to the widow and children if 
found in kind, provided, if the property should not exist 
in kind, that a sufficiency of the estate should be sold to 
procure the exempted articles. 

The act of 1848 contained substantially the same pro- 
visions in regard to setting apart for the use of the widow 
and children the exempt property, but contained the 
further provision, that an allowance in money or other 
property of the estate should be set apart to the widow 
and children of the decedent in lieu of exempt property 
not found among the effects of the estate; this act also 
provided for the distribution of the allowance among the 
beneficiaries. 

The act of 1870 simply provided that ‘‘ the property re- 
served from forced sale by the constitution and laws of 
this state, or its value, if there be no such property, does 
not form any part of the estate of a deceased person 
where a constituent ef the family survives;” but it gave 
no specific directions in regard to the distribution of the 
exempt property or its value. 

The act of August 9, 1876, which is carried into the Re- 
vised Statutes, is in its provisions very similar to the act 
of 1848, but as before stated it makes unmarried daugh- 
ters beneficiaries without reference to their ages; and in 
case of an allowance in lieu of exempt property, it pro- 
vides that ‘‘If there be both widow and children, the 
whole to be paid to such widow if she be the mother of 
such children, but if she be net the mother of such chil- 
dren, one-half to be paid to such widow and the other half 
to such children if they be of lawful age, or to their 
guardians if they be minors, or to be equally divided be- 
tween them.” R. 8., 1998. 

These facts, in addition to what seems to me to be the 
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true import of the language used by the legislature, force 
upon me the conviction that the fact the wife may own 
a homestead, yea, a homestead made her separate prop- 
erty by the gift of the husband, which is but her sepa- 
rate property however acquired, cannot deprive her, or 
his children by her, or the children of the husband by a 
former wife, of their right to an allowance in lieu of 
homestead, out of the husband’s and father’s estate. 

Nor am I prepared to say, where the statute provides as 
it does, a means by which creditors who take lien upon 
property may so secure it, that it will not be subject to 
sale to make up allowance in lieu of exempt property 
(Lt. S., 2000), if they fail to do so, that legislation which ap- 
propriates property as I believe it ought to be under the 
law, in this case, should shock the moral sense of man- 
kind as being against the common dictates of justice and 
equity. 

The whole matter was one for legislative discretion, 
which we must presume has been exercised wisely; but 
whether so or not, I have a deep conviction that I have 
no right to dispose of the question in accordance with my 
own sense of abstract right or equity, if the same be in 
conflict with the expressed intention of the legislature. 

If the spirit of the law be bad, let it be repealed by that 
department of the government whose duty it is to make 
and to repeallaws. Entertaining the views which I do in 
regard to the construction of the statutes, I cannot con 
sent to assist in repealing thereby a construction which 
my judgment does not approve. 


On MorTIoNn FOR REHEARING. 


GouLD, CHIEF JUSTICE (separate opinion).-—I avail 
myself of the opportunity presented by the motion for 
rehearing to state, very briefly, some reasons for adhering 
to the conclusion originally reached by a majority of the 
court. 
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In the first place I remark that the allowance, if made, 
defeats an express lien, clearly valid when given. Unless 
such be the clearly expressed legislative will, this should 
uot be done. 

Giving to the word ‘“‘effects” the meaning affixed to 
it by the statute, we have substantially a provision, that 
if there should not be amongst the personal property of 
the deceased all or any of the specific articles exempted 
by the constitution and laws of the state, the court shall 
make a reasonable allowance in lieu thereof to be paid to 
the widow and children, or such of them as there may 
be. R.S., arts. 1993, 1994. 

But it is said that the context makes it apparent thet 
the word effects should be construed as meaning property 
of all kinds: Ist. Because subsequent articles plainly 
show that the allowance is to be made in lieu of a home- 
stead. 2d. Because the statute directs an allowance in 
lieu of property exempt by the constitution, and the con- 
stitution, it is said, exempts the homestead, but does not 
exempt any personal property. To this last position it 
may be answered, that the constitution makes it the duty 
of the legislature to protect from forced sale ‘‘a certain 
portion of the personal property of all heads of families; ” 
that it exempts current wages from garnishment, and 
that the statute enumerates this as one of the items of 
‘property exempt from forced sale.” R. 8., art. 2335. 
It seems to me a mistake to say that the constitution 
exempts nothing but the homestead, and to argue that 
there is no personal property exempt by the constitution. 

But, beyond question, the subsequent articles of the 
statute do plainly show that an allowance is to be made 
in lieu of the homestead, where there is no homestead of 
the family. Such has been the uniform and unques- 
tioned usage under the various probate laws of the state. 
If the maintenance of this allowance required the word 
‘‘effects” to mean ‘‘ property of all kinds,” I should un- 
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hesitatingly give it that meaning. But, as already indi- 
cated, Iam of opinion that this allowance would stand, 
by reason of the articles of the law regulating it, if article 
1094 were stricken out. It is not so clear that article 1994 
was designed to cover the entire subject or field of allow- 
ances, as to make it apparent that the word effects was 
used in other than its statutory meaning. 

But if it be conceded that the statute used the word in 
the sense of property, it does not clearly appear that the 
design was to do anything more than to secure an allow- 
ance Where there was no family homestead. The probate 
law of IST0, which has always been construed in its main 
provisions as harmonizing with the previous statutes, had 
this provision: ** The property reserved from forced sale 
by the constitution and laws of this state, or its value if 
there be no such property, does not form any part of the 
estate of a deceased person,” ete. Pasch. Dig., art. 5487. 
Under this law, where there was a homestead of the 
family at the time the husband died, it would seem that 
there was no authority for deducting its value also from 
the estate. Neither under the act of 1870 or of 1848 has 
any case been cited where an allowance in lieu of a home- 
stead has been maintained, or even ordered, where there 
was a family homestead. 

To reach the conclusion that an allowance in lieu of a 
homestead is to be made where there is a homestead of 
the family, though established on the separate property 
of the wife, we have to disregard the literal meaning of 
the terms used in the statute, as well as the spirit and 
object of the homestead exemption. I do not believe 
that the legislature intended to double the homestead ex- 
emption in case of estates; or to enable parties, by vesting 
the title to their homestead in the wife separately, to 
secure substantially a double exemption in case of death. 
The spirit and end of the law and its liberal terms being 
both satisfied, I do not see any sufficient reason for depart- 
VoL, LVI — 38 
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ing therefrom. There 1s no such clearly expressed legis- 
lative will as justifies a construction which defeats an 
express lien, otherwise valid. 

It is argued that this may leave the husband’s children 
by a previous marriage with no homestead possession. 
This is true; but this might happen if the homestead 
were the property of the last community, and the sur- 
viving wife saw fit to qualify as survivor, and to sell the 
homestead. Our homestead laws have never yet reached 
the completeness of a well matured and perfected system. 
Inequalities abound everywhere. The legislative enact- 
ments fall far short of securing to every family equal 
exemption, as well as of securing a fair distribution of 
the benefits of the exemption after the death of the hus- 
band. Arguments based on such imperfections of the 
statute are farfrom conclusive. They fail to convince me 
that this court erred in refusing the allowance, there being 
at the time of the husband’s death a family homestead. 





Tre City or InpIANOLA Vv. GuLF, WESTERN TEXAS & 
PactFic RATMWAY. 
(Case No. 144.) 


1, POWER OF CITY TO CONTRACT AS TO RIGHT OF WAY — ULTRA VIRES NO 
DEFENSE, WHEN — STIPULATED DAMAGES.— A railway company made 
application for the right of way through certain streets of a town, 
which was refused, and afterwards obtained permission to go 
through the same streets, by agreeing to extend the road a certain 
distance beyond the town, and executed a bond in the sum of 
$50,000, as stipulated damages, conditioned for the faithful per- 
formance of their agreement. Under the statute in force at the 
time, the railroad company could have made application to the state 
engineer, and he could have designated a route through the town, 
not to interfere with the commercial interest or convenience 
thereof. The railroad company failed to perform its part of the 
contract and the city brought suit on the bond. Held, 

(1) That the consideration paid and furnished by the city was not 
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illegal, and the city authorities had power over the subject matter of 
the contract. 

(2) The contract was not ultra vires as to the railroad company, 
the power to contract for the right of way being one of the neces- 
sary incidents to carry out the purposes of the charter. If the con- 
tract were ultra vires, such defense could not be set up when the 
railroad was already in the enjoyment of the fruits of it. The city 
had power to make such a contract. 

(3) That the amount named in the bond was stipulated dam- 
ages, recoverable as such, and not a penalty; the damage from 
failure to perform the contract being incapable of accurate computa- 
tion, and the amount having been,agreed upon by both parties with 
a full knowledge of all the facts. 


APPEAL from Calhoun. Tried below before the Hon. 
T. C. Barden. 

The city of Indianola brought this suit June 28, 1872- 
against the Gulf, Western Texas & Pacific Railway to re- 
cover upon a bond for $50,000 and interest. The sub- 
stance of the case made by the petition was that the city 
of Indianola is an incorporated city; that the Indianola 
Railroad Company was incorporated by special act of the 
legislature, with its principal office at Indianola; that on 
the 4th day of August, 1870, the same was consolidated 
with the ‘‘San Antonio & Mexican Gulf Railroad ‘Com- 
pany,” under the name and style of ‘‘ The Gulf, Western 
Texas & Pacific Railway Company,” by special act of the 
legislature, passed the 4th day of August, 1870; and con- 
tract made in pursuance of the same; the Indianola R. 
R. Co. was created by act of the legislature approved 
January 21, A. D. 1858, and the San Antonio & Mexican 
Gulf Railroad Company was created by act approved Sep- 
tember 5, 1850. That said companies were authorized by 
their charters to construct a railroad from the mouth of 
Powderhorn Bayou on Matagorda Bay, and from the 
town of Lavaca to the cities of Austin and San Antonio: 
and by the act of consolidation the Gulf, Western Texas 
& Pacific R. R. Co. was authorized to construct such 
railroads. 
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The 11th day of April, 1870, the Indianola R. R. Co. 
applied to the city authorities for the right of way over 
certain of the streets and alleys of the city, which was 
refused, on the ground that the construction of the road 
on the line designated would be detrimental to the inter- 
est of the city, etc., unless the road should be speedily 
extended at least sixty-five miles into the interior. June 
20, 1870, the city council passed a resolution granting to 
the company the right of way on the desired line, upon 
conditions set forth therein, amongst others, that said 
company should execute a bond in the sum of 850,000, 
conditioned that the company would construct and com- 
plete, alone or in conjunction with other companies, a 
continuous line of railroad from Indianola to the town of 
Victoria, and to a point twenty-five miles beyond, within 
twenty-two months from July 1, 1870. On June 21, 
1870, the board of directors of the company passed a 
resolution accepting the grant of the right of way on 
the conditions mentioned, and authorized the president 
thereof to receive a deed from the city, and to execute 
and deliver the required bond. The deed was made, 
executed and delivered by the city the same day, and the 
same day the company, through its president, made, 
executed and delivered the bond. 

It was alleged that said company was afterwards con- 
solidated as above stated, and that the company had 
failed to construct and complete the railroad to the point 
designated within the time therein named, but that it had 
failed and refused to comply in this particular with the 
terms of said bond. That the said company had con- 
structed the road through the city of Indianola, along the 
streets and alleys designated in said deed, and was then 
continuously occupying the same with its cars, to the 
great disadvantage, inconvenience and damage of the 
city. The prayer was for a judgment for the $50,000, as 
stipulated damages, with interest. 
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The defendants filed a general and special exception; 
amongst others, upon the following grounds: 

ist. That it appears from the petition and exhibits that 
the consideration for the contract sued on is illegal, for 
that the company had the right to the use of the streets, 
without paying any compensation therefor, and the city 
had no power over the subject matter of the contract. 

2d. That the contract was ultra vires, both as to the 
railway company and the city. 

3d. That the amount named in the contract or bond 
is a penalty and not stipulated damages. 

The cause came on for trial October 3, 1875, when the 
court sustained the company’s demurrer to the city’s peti- 
tion, and rendered judgment that the railway company 
go hence without day; also that the city of Indianola pay 
costs, etc. From that judgment this appeal was taken, 
and errors assigned as follows: 

ist. The court erred in sustaining the defendant’s gen- 
eral special demurrer to plaintiff's petition. 

2d. The court erred in dismissing the above entitled 
suit upon demurrer. 


Philips, Lackey & Stayton, for appellant. 


Stockdale & Proctor, for appellee. 

I. The contracts of railway companies, like those of in- 
dividuals, to be valid, require the essentials of a legal 
contract, to wit, the existence, capacity and assent of the 
parties; a lawful and valid consideration and a lawful 
subject matter. Pierce’s R. R. Law, 359. 

(1) The consideration of the bond sued on was unlaw- 
ful. By the charter of the company, the Indianola R. R. 
commenced on Matagorda Bay, at or near the mouth of 





1In compliance with a rule which excludes extended notice of briefs 
of the successful party, the brief of appellant’s counsel is omitted; 
this is regretted, on account of its exhaustive discussion of the author- 
ities on the points involved. 
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Powderhorn Bayou, and was compelled to pass through 
the city. Special Laws 1857-58, p. 56, sec. 6. The right 
to pass through and over streets and highways is a stat- 
utory right granted by the state. Pasch. Dig., art. 4936 
et seq. The city had no power over the subject, except to 
agree with the company as to the route. This it was 
bound to do, and was prohibited from obstructing the 
connection under large penalties. So the consideration 
was clearly unlawful, and most clearly not valid. The 
performance of that which the party was previously un- 
der obligations to do is no consideration. If any part of 
the consideration is illegal, the whole is void. 1 Pars. on 
Con., 437, 457-60. 

(2) In this case the city had no power to grant the right 
of way; it did not own the fee in the streets and alleys, 
and the right had already been granted by the state; the 
only function of the city was to adjust with the company 
the route. Cooley’s Const. Lim., 207, 545, 549; Dillon on 
Mun. Corp., secs. 513, 555-56; id., sees. 519, 524, 541, 575 
et seq.; Redfield on Railways, sec. 76 and note. 

II. The bond sued on in this case is, as to both con- 
tracting parties, ultra vires and void. Redfield’s Am. Rail- 
way Cases, 458-60; Dodge v. Woolsey, 18 How., 331; 
Bank of Augusta v. Earle, 13 Pet., 587. 

(1) Municipal corporations cannot bind themselves be- 
yond the scope of their powers. Dillon, secs. 55, 374; 
376; Cooley, 194 et seq.; id., 211; Kerr, 572. 

(2) The same rule applies to railways and other private 
corporations. Pierce, 359, 395-6, 452; Cooley, 394-6;: 
Penn. R. R. Co. v. Canal Com’rs, 21 Penn., 22; The 
Binghamton Bridge, 3 Wall., 51; Perrin v. Canal Co., 9 
How., 172; Rich. R. R. v. Louisa R. R., 18 How., 71; 
Rice v. Railroad, 1 Black, 358, 436; Beaty v. Lessee of 
Knowles, 4 Pet., 152, 168, 171; Sedgwick’s Stat. and 
Const. Law, 439; Kerr on Inj., 558 e¢ seq.; Redfield on 

tailways, 437, 655. 
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Warts, J. Com. App.— All the questions presented by 
the record arise out of sustaining the railway company’s 
general and special exceptions to the city’s petition. 
These questions may be stated and considered in the fol- 
lowing order: 

First. It is claimed that the consideration for the con- 
tract sued on is illegal, for that the railway company had 
the right, under the law, to occupy the streets and alleys 
of the city as a road-bed, without paying any compensa- 
tion therefor, and that the city had no power over the 
subject matter. 

Second. That the contract was ultra vires, both as to 
the railway company and the city. 

Third. That the amount named in the contract is a 
penalty, and not stipulated damages. 

Preliminary to the consideration of these questions, it 
may be assumed as settled law that the consolidation of 
the “Indianola Railroad Company” with the ‘‘San An- 
tonio & Mexican Gulf Railroad Company,” under the 
name and style of ‘‘The Gulf, Western Texas & Pa- 
cific Railway Company,” by virtue of an act of the legis- 
lature, passed the 4th day of August, 1870, renders the 
consolidated company liable for all the valid contracts 
and liabilities of the two companies thus consolidated. 
Stephenson v. T. & P. R. R. Co., 42 Tex., 166; T. & P. R. 
W. Co. v. Murphy, 46 Tex., 360. 

Was the purported consideration for the contract bond 
@aid or furnished by the city of Indianola illegal ¢ 

Our statute then in force was, in effect, that any rail- 
way company chartered by the laws of this state had the 
right to construct the main track of the road through the 
corporate limits of any city or town on the line of 
the road, and for that purpose might use any of the pub- 
lic streets or alleys, without paying any compensation 
therefor. And in the event the people or authorities of 
such city or town should oppose the passage of any road 
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through or over any particular street or highway, that the 
state engineer, or such person as the governor might ap- 
point, on the application of either the company cor the 
city or town, should designate the streets, alleys and high- 
ways through and over which such road should pass. 
And that in the selection of streets or highways, a due 
regard should be had to the commercial interests and con- 
venience of the city or town, and that no main business 
street or highway should be appropriated for a railway 
track if another might conveniently be made to answer. 
Pasch. Dig.. arts. 4936, 4937, 4941. 

Prior to the execution of the contract under considera 
tion, the railway company applied to the city authorities 
for permission to occupy certain streets and alleys as a 
road-bed; this application was refused. When this was 
done the company could, under the statute, have called 
upon the state engineer to designate the streets and alleys 
over which the road could pass, and after such designa- 
tion it could have constructed and maintained its road in 
accordance therewith, without having to pay any com- 
pensation to the city for the use of such streets and 
alleys. 

It will be observed that the statute does not give the 
company the right to occupy such streets and alleys as it 
may select, in opposition to the will of the authorities of 
the town or city; but, on the contrary, due regard in this 
particular must be had to the commercial interests and 
convenience of the city or town; and when called in 
either by the company or city or town, the state engi- 
neer is required to observe that rule, and also not to desig- 
nate any main business street for the purpose if anothe: 
could be conveniently made to answer. Now, while the 
company had the right to pass through the city, and oc- 
cupy with its road the streets and allevs necessary to that 
end, without paying compensation, it did not have the 
absolute right to occupy such streets and alleys as it 
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might select, regardless of the commercial interests of the 
city and against the will of these authorities. 

« Upon the refusal of the city authorities, the railway 
company had the right to call in the state engineer to 
designate the route through the city; but in doing this, it 
would have no assurance that the line selected, and which 
it is presumed was most desirable to the company, 
would be designated by the state engineer. In this di- 
lemma the company preferred to settle the matter by 
agreement and compromise with the city, rather than 
risk a designation by the state engineer; that is, the 
company chose to pay the city for the right of way on 
the line desired, rather than accept that which might be 
designated by the state engineer, without compensation 
having to be made. 

There is nothing in the law that would prevent the 
company from making such contracts with respect to its 
right of way upon the one hand, or the city, upon the 
other, from contracting with regard to its streets and 
alleys to be used as a road-bed. It is plainly inferable 
from the provisions of the statute cited above, that rail- 
road companies and the cities or towns could settle such 
matters by agreement between themselves; and instead 
of being prohibited, it appears to us that such agree- 
ments are authorized by the spirit of the law. 

It does not follow from the fact that the company 
might occupy with its road some of the streets and alleys 
of the city without compensation, that the city could not 
refuse to allow the use of such of its streets as would be 
injurious to its commerce and inconvenient to its citi- 
zens. The city authorities control the streets for the 
benefit and convenience of the citizens, and have no 
power to sell and convey the same; yet there is no prin- 
ciple of law that would preclude them from consenting 
to an easement therein, for a railroad company to use the 
same for a road-bed. And the use in this way of some 
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of the streets of the city might be detrimental to its 
commerce and inconvenient to the citizens; hence we see 
no reason why these authorities might not contract for 
-@ compensation inuring alike to all of its citizens, for 
submitting to such injuries and disadvantages. Surely 
after the company has received and is in the enjoyment 
of the fruits arising from such a contract, it will not be 
heard to complain, and assert that the city cou'd not 
confer upon it the right that it had thus received and is 
now enjoying. 

We conclude that the consideration paid and furnished 
by the city of Indianola for the contract sued on is not 
illegal, and that the city authorities had power over the 
subject matter of the contract. 

Appellee claims that the railroad company had no 
power to make the contract sued on. Upon this point 
Mr. Pierce, in his work on Railroads, pages 499, 500 and 
501, uses this language: ‘‘ Corporations have an implied 
power to make such contracts as are usual and necessary 
for carrying into effect the purposes for which they were 
created. <A railroad corporation is usually authorized to 
make contracts by an express provision of statute; but, 
in the absence of such a provision, the power is neces- 
sary and incidental to the express power to locate, con- 
struct, maintain and work a railroad. The power, 
whether express or implied, must, in view of the pur- 
poses and methods of such an enterprise, be allowed a 
liberal scope,” etc. 

‘“‘The power of a corporation, in respect to contracts 
and business dealings, extends not merely to those which 
are absolutely essential or indispensable to the perform- 
ance of the specified acts authorized by its charter, but 
as well to those which, not being prohibited by statute or 
public policy, are designed and may be useful to promote 
the main enterprise. The choice of means which are 
reasonably promotive of the main purpose is with the 
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sorporation; and where different methods stand this test, 

judicial tribunals will not revise its discretion by holding 
that the one chosen was not indispensable, and that an- 
other might have been more wisely taken,” etc. 

‘‘The contracts of a corporation are presumed to be 
within its power, and the burden of showing its incapac- 
ity by the terms of the charter is on the party who 
denies their validity.” 

These principles with respect to the question of ultra 
vires have been deduced by Mr. Pierce from a review of 
all the leading cases, both English and American, and 
may be considered as the settled rules to be applied to 
the question. 

An examination of Green’s Brice’s Ultra Vires, from 
page 28 to 43, fully sustains the conclusions of Mr. Pierce 
quoted above; while the English cases, and especially 
those decided by the house of lords, go still further, and 
In my opinion place the whole matter upon a more rea- 
sonable and satisfactory basis. In Eastern Counties 
Railway v. Hawkes, Lord St. Leonard said: ‘‘I trust that 
this decision, and the decisions of this house during the 
present session in the cases of National Exchange Co. v. 
Drew, and in Bargate v. Shortridge, will place the pow- 
ers and liabilities of directors and their companies m 
making contracts, and in dealing with third parties, upon 
a safe and rational footing. They do not authorize di- 
rectors to bind their companies by contracts foreign to 
the purposes for which they were established, but they 
do hold companies bound by contracts duly entered into 
by their directors, for purposes which they have treated 
as within the objects of their acts, and which cannot be 
clearly shown not to fall within them; and they further 
hold companies to be bound by a continued course of 
dealing by their directors with third persons in relation 
to their shares, although that mode of dealing is contrary 
to the regulations of their deed of management. I hope 
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that we shall have no other cases before us where the de- 
fense of a company rests upon the want of power to 
make a contract which the directors deliberately entered 
into, and under which they took a benefit, or upon the 
irregularities of their own proceedings.” 

In the case before us, the power to contract with re- 
spect to the right of way, by the company, must be con- 
sidered as essential to the construction and operation of 
the road. It would be worse than folly for the legislature 
to grant the company the right to construct and maintain 
a railroad, and at the same time throw about it such legal! 
restrictions as would prevent it from securing the right 
of way by contract upon which to construct the road. 
That the directors of the company had the power to con- 
tract with respect to the right of way is obvious. When 
the city refused to permit the company to occupy with 
the road-bed such streets and alleys as it had selected, 
then the directors had the choice either to call in the state 
engineer and construct the road upon the line designated 
by him, or to secure that of its choice by contract or 
agreement from the city. Having adopted the latter 
course, this court will not undertake to revise the discre- 
tion of the directors in this regard, even though it should 
appear, as it does not in this case, that the other course 
might have been more wisely taken by them. Baltimore 
v. Baltimore & Ohio R. R. Co., 21 Md., 50, 92; Curtis 2. 
Leavitt, 15 N. Y., 9-65; Madison, W. & M. Plank Road 
Co. v. Watertown & P. Plank Road Co., 5 Wis., 173; Nor- 
wich v. Norfolk R. Co., 4 El. & BL, 397. 

This defense of the company, that its directors had no 
authority to make the contract, when the desired right 
of way had been secured by it, and the company had 
been for vears and was still in the enjoyment of the same, 
to say the least of it, is an exceedingly narrow defense, 
shorn of all equity, and is entitled to no favorable con- 
sideration. 
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We conclude that the contract under consideration is 
not ultra vires as to the railroad company. 

As before remarked, it is inferable from our statute 
that the city of Indianola had the right and power to 
contract with tie railroad company in regard to the par- 
ticular streets to be occupied by the road. These streets 
are public property, and notwithstanding the powers con- 
ferred by the legislature upon the city authorities with 
respect to them, they remain public and subject to legis- 
lative control. The legislature might authorize their use 
by railroads as a road-bed, without compensation to the 
city. People v. Kerr, 27 N. Y., 188; Jn re Boston & 
Albany R. R. Co., 53 N. Y., 574; City of Clinton v. Cedar 
Rapids & Mo, R. R. R. Co., 24 Lowa, 455. 

But it must be remembered that in this particular our 
legislature did not give the railroad company the right to 
use without compensation any street it might select; on 
the contrary, the use in this way of the main business 
streets is not ordinarily permitted, if objected to by the 
city authorities. Here these authorities had objected to 
the streets selected by the company, and that they could 
waive or withdraw that objection admits of no doubt. 
And it seems to us equally as clear, that in yielding or 
withdrawing their objections to the use of the particular 
streets by the company, that as a consideration for the 
disadvantages resulting therefrom, they could contract for 
compensatory advantages to the city in the early exten- 
sion of the road into the interior. With reference to this 
contract, the city authorities yielded nothing but that 
which they had the right to yield; no debt was created 
upon the part of the city that would necessitate the levy 
of a tax to pay; by the contract the city had yielded an 
advantage in regard to the use of the streets, and this 
was done in consideration of the advantages to accrue to 
the city by the correlative promise upon the part of the 
company to extend the road into the interior a given 
distance by the time named. 
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We do not think that this contract is illegal for the want 
of power in the city authorities to make the same. 

This brings us to the consideration of the only remain- 
ing question presented by the record, to wit: Is the 
amount named in the bond, or contract sued on, stipu- 
lated damages or a penalty? Here judicial decisions as 
well as text-writers have taken a wide range, resulting 
in considerable confusion and doubt. We deem it alto- 
gether unnecessary to enter upon an extended discussion 
of the subject, or to attempt to reconcile seemingly 
irreconcilable decisions, upon points incidental to the 
main question, as we are of the opinion that a proper 
application of a few plain and well settled principles of 
construction will be determinative of the question pre- 
sented by the record. 

The authorities generally concur that in construing 
this class of contracts, as well as all others, the courts 
are governed by the intention of the parties; such inten- 
tions generally to be arrived at by a consideration of the 
language employed and the subject matter of the con- 
tract. Sedgwick on the Measure of Damages, 419; Field 
on Damages, § 136. 

The following quotation from the work of Mr. Field is 
given because it seems to us the rules and principles 
therein announced are supported by the general current 
of authority: 

Rule 9, page 29. ‘‘ Where the parties have stipulated as 
to the amount of damages, that will ordinarily fix the 
amount recoverable, whether the actual damages be 
greater or less than the amount thus fixed.” 

§ 134. ‘‘It is not unusual for the parties to a contract 
to stipulate therein in reference to the amount of dam- 
ages in case of a breach thereof. The sum thus fixed 
upon is generally called liquidated damages. The right 
of parties to thus stipulate is unquestionable. In many 
cases it is the only practicable way of obtaining redress 
in case of a breach. Public policy and private interests 
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may be thereby promoted. And when such a contract is 
fairly made, and for the legitimate purpose of determin- 
ing the damages, either for a breach of the whole or any 
particular provision of the contract, the amount thus 
fixed will control and limit the damages recoverable, 
whether the actual damages be greater or less than the 
sum stipulated.” 

§ 155. ‘The sum expressed will be treated as liquidated 
damages: 1. When the agreement is in the alternative 
to do some particular thing or pay a particular sum of 
money, unless it shall appear unconscionable. 2. When 
the actual damages will be difficult or impossible of ascer- 
tainment; especially where the sum is not so unreason- 
ably large as to induce the presumption that the parties 
did not contemplate its payment.” 

That part of the bond out of which the question directly 
arises is in the following language: 

‘*Now, therefore, if said line of railway, sixty-five 
miles long, running from said city of Indianola through 
the town of Victoria, and to a point twenty-five miles 
beyond, shall be constructed as aforesaid within the time 
aforesaid, then this obligation to be void and of no effect; 
otherwise to remain in full force, and be binding on said 
company for the full sum of fifty thousand dollars afore- 
said, as stipulated damages.” 

Looking to the substance of this contract without re- 
gard to its form, and it appears to us to be an alternative 
agreement, that in consideration for the consent of the 
city to the occupancy of its main business streets by the 
road, that the company bound itself to construct the road 
as named, or in the alternative to pay the city the said 
sum of $50,000. 

Conceding, however, that such is not the case, then it 
is true that the actual damages resulting from a breach 
of the contract by the company would be almost, if not 
quite, impossible of ascertainment. For who could say 
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what damages resulted to the city by the continued use 
of its business streets by the cars of the company ?- Who 
could determine with any certainty the advantage resu!t- 
ing to the company from such continued use of these 
streets? Or who could estimate the amount of damages 
sustained by the city from a failure upon the part of the 
company to construct the road according to the agree- 
ment? Such damages from either cause might be im- 
measurably greater than the sum named in the contract, 
or it might be less. Nor can it be said that the sum 
named as *‘ stipulated damages ” is so unreasonably large 
as to induce the belief that its payment was not contem- 
plated by the parties; and considering the advantages 
that may and likely have resulted to the company by 
virtue of this contract, the amount named does not 
appear to be unconscionably large. 

The parties designated the amount as ‘‘ stipulated dam- 
ages,” and the company agreed that, upon failure to con- 
struct the road, it stood bound to the city for the full sum 
of $50,000 aforesaid. And in the resolution framed by. 
the board of aldermen authorizing the mayor to make 
the grant, it is stated that the sum of $50,000, the amount 
of the bond, is to be paid in the event the company failed 
to construct the road as therein mentioned. 

In the case of Dakin v. Williams, 19 Wend., 447, Chief 
Justice Nelson said: ‘‘ From a critical examination of all 
these cases, and others that might be referred to, it will 
be found that the business of the court, in construing 
this clause of the agreement, as in respect to every other 
clause thereof, is to inquire after the meaning and intent 
of the parties; and when that is clearly ascertained from 
the terms and language used, it must be carried into 
effect,” etc. 

‘*Men may enter into improvident contracts when the 
advantage is knowingly and strikingly against them; 
they may also expend their property upon idle or worth- 
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less objects, or give it away, if they please, without an 
equivalent, in spite of the powers or interference of the 
court; and it is difficult to see why they may not fix for 
themselves by agreement in advance a measure of com- 
pensation, however extravagant it may be, for a violation 
of their covenant, without the intervention of a court or 
jury. Can it be an exception to their power to bind them- 
selves by lawful contract 4? We suppose not,” etc. 

“Tf it be said that the measure is a hard one, it may 
be replied that the defendants should not have stipulated 
for it, or having been thus indiscreet, they should have 
sought the only exemption which was still within their 
power, namely the faithful fulfillment of their agree- 
ment.” 

Acting upon the well settled rules of construction here- 
inbefore noticed, we have no hesitation in holding that 
the amount named in the bond is stipulated damages, and 
recoverable as such, taking the allegations of the petition 
as true. 

We conclude that the general and special exceptions to 
appellant’s petition were erroneously sustained by the 
‘ourt, and that the judgment ought to be reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered March 7, 1882. 


Notge.— Judge Stayton did not sit in this case, 





THe InDIANOLA RAILROAD Company v. J. B. FRYER. 
(Case No. 542.) 

1, CONSOLIDATION — LIABILITIES OF THE OLD COMPANIES.— After one 
railroad company has consolidated with another as allowed by their 
respective charters, and authorized and confirmed by legislative acts 
conferring all rights, powers and privileges belonging to either on 
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the new company thus formed, all liabilities of either can thence- 
forward only be enforced against, and in the name of, the consoli- 
dated company. 

2, WRIT OF ERROR — Bond — AFFIDAVIT.— Where a petition for writ 
of error is filed, but there is no writ of error bond, bond for cost, 
nor affidavit of inability to give such bond, the supreme court has 
no jurisdiction to revise the judgment of the court below. 





ApprEAL from Calhoun. Tried below before the Hon. 
T. C. Barden. 

Suit brought January 23, 1872, by J. B. Fryer against the 
Indianola Railroad Company to recover compensation as 
contractor for building the road, depot grounds, wharf 
connections, switches, etc, and repairing that part of the 
road already built. 

His pleadings set out the contract with the railroad 
company. Which was made April 27, 1869, and was to the 
effect that Fryer was to receive a salary as engineer of 
$300 per month, and as contractor his compensation was 
to be twenty-five per cent. of the difference between the 
actual cost of the work under his management and what 
it would have cost had it been done by Warner & Fryer 
according to the contract, estimates, specifications and 
schedule of prices made by them with said railroad com- 
pany. 

The company once had a contract with Warner & 
Fryer to build the road, but that contract had by both 
parties been abandoned, and the company had resumed 
control of the road-bed and work before the contract with 
Fryer was made, only a small part of the work having 
been done. Fryer completed his work May 31, 1871, and 
claimed that the saving in the cost of the road as built by 
him, over what it would have cost had Warner & Fryer 
built it under their contract, was $151,542, and that he 
was entitled to twenty-five per cent. of that sum, for 
which he prayed judgment, making his account an ex- 
hibit, and also the Warner & Fryer contract and the 
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resolutions of the board of directors under which he was 
employed. He also set up a quantum meruit. 

By amendment filed June 8, 1874, Fryer alleged that 
on 19th May, 1871, under an act of the legislature, the 
said railroad company was consolidated with the San 
Antonio & Mexican Gulf Railroad, with which it con- 
nected, under the name and style of the Gulf, Western 
Texas & Pacific Railroad, and he made the G., W. T. & 
P. R. R. a party defendant and asked judgment against 
that company. 

The I. R. R. Company pleaded, 1st, a general demurrer; 
2d, the statute of frauds, that the contract or agreement 
with Fryer was not in writing signed and sealed by the 
I. R. R. Company, and that it was not to be performed 
within a year; 3d, want of power in the president of the 
company to make the contract, under the authority 
given him thereto by the board of directors; 4th, a 
special denial of the making of such a contract as Fryer 
set up. And pleaded further, that the twenty-five per 
cent. saving, contracted to be paid Fryer, was to be upon 
W. & F. contract, which was a contract to do the whole 
work for $70,500; that they had paid W. & F. for the part 
of the work they did $23,393, leaving the balance of con- 
tract price $48,500, claiming that the estimate and sched- 
ule of prices attached to the W. & F. contract, by which 
the value of extra work was to be calculated, was no 
part of the contract between the company and W. & F., 
and insisting that the W. & F. contract, under which 
Fryer claimed, bound them to build as good a road as 
could be built with the materials furnished according to 
the specifications attached, and that the specifications 
should not operate as a limitation upon the work to be 
done, or as a qualification of the obligation to build as 
good a road as could possibly be built with the materials 
furnished. 
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The G., W. T. & P. R. R. being made defendant, June 
8, 1874, answered by a general demurrer, a plea of want 
of privity, a plea of the statute of limitations of two 
years, and the other answers as made by I. R. R. Com- 
pany, so far as pertinent for it. 

After twice overruling the general and special demurrers 
of the G., W. T. & P. R. R., the court at last sustained 
the general demurrer, and dismissed that road from the 
suit. There was a trial by jury and a verdict for Fryer 
for $32,000 against the I. R. R. Company, and that com- 
pany brought the case up by writ of error, the defendant 
in error making one cross assignment of error. 

The court erred in admitting in evidence the paper 
marked ‘'C,” called a schedule, attached to Warner & 
Fryer’s contract, and dated November 2, 1868. This 
paper, it is presumed, was among the original papers 
sent up with the transcript, and referred to but not incor- 
porated in the record. 

The objections urged to this paper were: Ist. It was 
not signed by defendant, nor identified asa part of the 
contract by the signature of F. S. Stockdale, president. 

2d. It appears not to have been attached to the con- 
tract originally, or with the same fastenings, but after- 
wards with other fastenings. 

3d. Because offered for the purpose of varying, adding 
to, and contradicting the contract. 

4th. Because no words, either by utterance with the 
mouth or in writing, are admissible to add to the language 
of a contract in writing signed by the party to be charged 
thereby. 


Stockdale & Proctor, for Indianola Railroad Company, 
plaintiff in error.— We suggest that the other defendant 
below, having been dismissed from the case four months 
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before the trial of this case, is not a party to this record. 
The plaintiff below, if desirous of a review of the case 
against that defendant, should have brought his own 
record upon his own bond. 


W. & H. L. Merriman and A. B. Peticolas, for de- 
fendant in error. 

I. Is the Indianola R. R. Co. zi esse ? 

We have been confronted with the assertion that it is 
not. It is rather a singular position fora party to a law- 
suit to come into court and deny his or its own existence; 
and we will try to anticipate appellant’s argument on this 
point in so far as to indicate why we assume its effort will 
be fruitless, by stating the following propositions: 

1. A corporation can be created only by legislative en- 
actment. 

2. It can be dissolved only by the same authority or by 
legal adjudication. 

3. With regard to appellant there has never been such 
action. 

4. If there had been it would have been incompetent 
for either of those tribunals to have dissolved it so as to 
have placed it beyond the reach of legal process for debt 
and the like. 

5. Even the repeal of the act of incorporation could not 
do that, much less would the legislative authority con- 
ferred upon another corporation to acquire its franchises 
have that effect. 

We refer to: Bruffett v. The Great West. R. R. Co., 25 
Iil., 357; 1 Wetherell R. R. Cases, 250; Seymour v. Long 
Dock Co., 20 N. J., 396; 1 Withrow Am. R. R. Cas., 250; 
Stall v. S. P. R. R. Co., 24 Tex., 125. 

If the court be of opinion that the judgment should be 
reversed, we ask a consideration of our proposition raised 
by our cross-assignment of errors. 
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II. The Gulf, Western Texas & Pacific R. R. Co., is 
liable for the debt in controversy, and the district court 
erred in sustaining the exceptions to plaintiff's pleadings 
below, seeking to hold it liable. 

We think it is clear that this point was erroneously de- 
cided against us by the court below. The question, while 
it is one of law, is also one of fact. 


Watts, J. Com. App.— An error fundamental in char- 
acter and going to the foundation of the action, though 
not assigned, is made manifest by the record. This suit 
was instituted against the Indianola Railroad Company, 
January 23, 1872. By amended petitions, one filed June 
8, 1874, and the other January 20, 1875, it is alleged that 
on the 4th day of August, 1870, the legislature of the 
state of Texas passed an act entitled *‘ An act to author- 
ize the consolidation of the Indianola Railroad Company 
with the San Antonio & Mexican Gulf Railroad Com- 
pany under the name and style of ‘The Gulf, Western 
Texas & Pacific Railroad Company,’” in substance pro- 
viding that the two companies might contract for their 
consolidation, and after that event the consolidated com- 
pany should have all the corporate rights, powers and 
privileges belonging to the two companies; that April 22, 
1871, the said companies entered into an agreement to 
consolidate, which was recorded the same day; that agree- 
ment referred to the act of 1870, and stated the property 
put in by each company; that May 19, 1871, the legisla- 
ture of the state of Texas passed a further act entitled 
‘** An act to encourage the Gulf, Western Texas & Pacific 
Railway Company in the construction of their railways.” 
Both the act of 1870 and 1871 are referred to and made 
part of the amended petition. It was also alleged that by 
said last act the state of Texas recognized the consolida- 
tion of said two companies, and ratified and confirmed 
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the same, and provided that they should thereafter be one 
corporation. An examination of the act of 1870 shows 
that it was therein, among other things, provided, ‘‘ That 
in case the Indianola Railroad Company shall contract 
with the San Antonio & Mexican Gulf Railroad Com- 
pany for the construction of its road, and for the consoli- 
dation of the two companies, pursuant to the provisions 
of the present charters of said companies, then the con- 
solidated company shall be thenceforward styled the 
‘Gulf, Western Texas & Pacific Railway Company,’ and 
in that name shall have all the corporate powers, rights 
and privileges belonging to the two companies,” etc. 

‘*That in case of the consolidation of the said railroad 
companies, the capital stock of the consolidated company 
may be increased, at the option of the corporation, to 
twelve millions of dollars, the aggregate of the capital 
stock allowed under the present charters of the two com- 
panies.” Special Laws 1870, pp. 101, 102. 

In the preamble of the act of 1871, it is recited that the 
two companies had consolidated into one company under 
the name and style of tle ‘‘Gulf, Western Texas & Pa- 
cific Railway Company,” and had organized the same to 
be managed according to the provisions of the charters 
of the two former companies. The first section of that 
act is as follows: ‘‘ That said agreement of consolidation 
is hereby ratified and confirmed, and that said joined and 
consolidated companies shall hereafter be one corporation, 
with powers, rights and privileges as provided in said 
original charters, under the name and style of the ‘Gulf, 
Western Texas & Pacific Railway Company.’”  Be- 
sides, authority is given to the ‘* Gulf, Western Texas & 
Pacific Railway Company ” to borrow money on bonds, 
etc. Special Laws 1871, pp. 425, 426. 

The question presented is, was there any such artificial 
person as the “Indianola Railroad Company” at the in- 
stitution of this suit, or at any time during the pendency 
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of the same? We are clearly of the opinion that from 
and after the passage of the act of 1871, that company 
ceased to exist, that its power to sue and capacity to be . 
sued by that name had been extinguished, and that there 
was no such corporation as the ‘‘ Indianola Railroad Com- - 
pany.” All the powers and rights that it had ever en- 
joyed by virtue of the legislative charter had passed to - 
and vested in another corporation, with a fixed and dis- 
tinctive name, with all the capacities to sue and be sued 
that had theretofore been vested in the two old compa- ~ 
nies. This change had been wrought by the agreement 
of parties sanctioned by legislative enactment. 

Here the question is not similar to that decided in the 
Georgia Railroad Cases by the supreme court of the 
United States in 92d and 98th U. S. Reports. There 
the question was as to whether certain rights appertain- 
ing to the old companies had survived to the consolidated 
company. Here the simple question before us is, whether, 
after the consolidation was consummated by the act of 
1871, there was any such corporation as the “ Indianola 
Railroad Company,” with power to sue and be sued, 
known to the law. The statement of the question fur- 
nishes the answer; thereafter, as to all matters pertaining 
to the affairs of the two old companies, the only person 
known to the law, with capacity to sue and be sued, was 
the ‘‘ Gulf, Western Texas & Pacific Railway Company.” 
Therefore, at the time of the institution of this suit, 
there was no such corporation as the ‘*‘ Indianola Railroad 
Company.” The whole proceeding, so far as it pertains 
to that branch of the case, must be considered as of no 
validity or effect. 

We think the judgment which was rendered against 
the extinct corporation was a nullity and the attempted 
appeal also ineffectual, and that the cause should be dis- 
missed, 

Whatever claim Fryer had against the old Indianola 
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Railroad Company, if it constituted a liability against the 
same, could have been enforced against the ‘‘Gulf, West- 
ern Texas & Pacitic Railway Company.” It had suc- 
ceeded to all the rights and assumed all the liabilities of 
the extinct corporation. The City of Indianola v. Indi- 
anola Railroad Co., decided at this term; T. & P. R. W. 
Co. v. Murphy, 46 Tex., 357; Stephenson v. T. & P. R. 
W. Co., 42 Tex., 166, 167. 

That corporation was by amended petition filed June 8, 
i874, made a party defendant, and in that, together with 
other amendments subsequently filed, appropriate allega- 
tions Were made as to its liability. But on the 20th 
day of January, 1875, the general and special exceptions 
of the corporation were sustained to so much of Fryer’s 
pleadings as sought to make it liable for his claim, and 
judgment rendered accordingly. 

In the record now before us, Fryer is shown to have 
tiled his petition for writ of error against the said ‘‘ Gulf, 
Western Texas & Pacific Railway Company,” seeking to 
bring that judgment before the court for examination 
and revision, and had service made, and also filed an as- 
signment of errors, aud is now seeking to have that judg- 
ment revised. The court has no jurisdiction of the 
matter; there is neither a writ of error bond, bond for 
cost, or affidavit of inability to give such bond, found in 
the record. Without such bond or affidavit, the supreme 
court could acquire no jurisdiction of the matter. 

We conclude on this branch of the case that it ought 
to be stricken from the docket at the cost of Fryer. 


DISMISSED. 
[Opinion delivered March 23, 1882. ] 
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JOSEPH FRANKLIN AND Henry HurvputT v. PATRICK 
TIERNAN. 
(Case No. 1067.) 

1. APPEAL BOND— MOTION TO pisMIss.—In a suit for land the appeal 
bond was conditioned for the payment of ‘‘all costs which may 
have accrued in the district court, and which may accrue in the 
supreme court, and all damages adjudged in said appeal: and it 
omitted the condition, ‘‘for the prosecution of the appeal with 
effect.” ILield, 

(1) That the bond was sufficient to give the court jurisdiction, 
and a motion to dismiss filed after the case had been pending on 
appeal several years was overruled. 

2. PRIMA FACIE GOOD TITLE.— Where locations made on Galveston 
Island between August 12, 1870, and May 16, 1871, were patented 
under the provisions of the act of August 19, 1878, /eld, 

(1) That whether the locations were valid or not when made, 
they were validated by the act of 1876, and that prima facie the 
patentees were vested with a good title. 

3d. PENCIL ENTRIES ADMISSIBLE IN EVIDENCE.—The comptroller, in 
answering interrogatories propounded to him, exhibited certain 
entries in an official book made in pencil. Held, 

(1) That these entries should have been admitted in evidence. 


APPEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 

This suit was brought by Tiernan to recover of appel- 
lants two lots on Galveston Island, containing each about 
ten acres of land, and known as lots 120 and 125, section 
No. 2, on Phelan’s map of the original survey of the 
island. The original petition was filed September 21, 
1877, and the amended original petition, which sets out 
Tiernan’s title, was filed July 15,1878. That title was as 
follows: 

1st. Certificate for three hundred and twenty acres of 
land, issued to Francis Hughes, July 4, 1844. 

2d. Transfer from Hughes to John Lambert, July 4, 
1844. 

3d. Sale and transfer of the certificate (and confirmation 
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of sale) by the administrator of Lambert to Christopher 
Fox, April 3, 1856. 

4th. Transfer from Fox to Tiernan, August 27, 1870. 

5th. Patents for those two lots granted to the heirs of 
John Lambert, deceased, assignee of Francis Hughes, 
his heirs and assigns, December 1, 1876. 

It appeared that on the 27th day of August, 1870, 
Tiernan filed the certificate with the county surveyor of 
Galveston county, together with his application for the 
survey of certain lots, including lots 120 and 125 above 
mentioned; survey made, ete. 

October 5, 1877, answer filed by appellants, consisting 
of a general demurrer, general denial and a plea of 
‘not guilty.” 

November 19, 1878, the case was submitted to the court 
without a jury, and judgment rendered in favor of Tier- 
nan. November 21, 1878, Franklin and Hurlbut filed their 
motion for a new trial, which was overruled on the 27th, 
and notice of appeal given in open court. Appeal bond 
tiled December 18, 1878. 

Appellants sought to establish a superior title in one 
James H. Holman or those claiming under him, by reason 
of a sale of a number of lots, including those in contro- 
versy, by the republic of Texas to Holman, and his pay- 
ment of the purchase money. To prove these facts they 
offered the deposition of the state comptroller, to which 
was attached as an exhibit a transcript from one of the 
record books of his office which had formerly belonged 
to the treasury department of the republic. This exhibit 
consisted of a sort of summary statement, ruled into 
columns from top to bettom. The first column contained 
the number of lots sold; second, the number of the sec- 
tion; third, the purchasers’ names; fourth, amount of 
purchase; at the top of the fifth column was written, 
‘*Paid on |inds patented.” In the column containing 
the names of purchasers was the name of James 8. Hol- 
man as the purchaser of eight lots, including the lots 120 
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and 125 in controversy. The total amount of the pur- 
chase (to wit, $167) was placed directly opposite in the 
column headed ‘‘ Amount of purchase,” and also directly 
opposite in the column headed ‘‘ Paid on lands patented.” 
All the entries in this latter column were written zi 
pencil. Opposite the names of one of the purchasers 
was written in this same column of entries, ‘* Paid on 
lands patented,” these words in pencil: ‘‘Paid. See 
other book;” and the comptroller testified that this ‘‘ other 
book” is not to be found, nor did he know to what book 
reference was made. The deposition of the commissioner 
of the general land office was also introduced, showing 
that a number of the lots corresponding to these pencil 
entries had been patented, and giving copies of certificates 
from the treasury department upon which the patents 
were granted. The entries in pencil were objected to by 
appellee, and excluded by the court, on the ground that 
records in pencil were incompetent. Defendant Franklin 
testified that he was a part owner of the lots and his title 
was of record in Galveston county, and had been in 
possession by his tenant (the appellant Hurlbut) since 
1875; that in 1868 or 1869 he had obtained information 
from the comptroller of Holman’s title; that a son-in-law 
of Holman had promised him an interest in the lots, and 
he had relied on the promise; and that before the location 
by appellee he had notified Ward, who was associated 
with appellee, of Holman’s title to the lots. The transcript 
was filed in the supreme court February 1, 1879, and the 
cause was submitted on briefs of both parties on the 17th 
of the same month. February 6, 1882, appellee filed a 
motion to dismiss the appeal on account of alleged defects 
in the appeal bond. 


George Mason and Howard Finley, for appellee. 

{. Against a patent duly issued by the government, a 
defense set up and relied upon as a superior claim ema- 
nating from the same government, under requirements 
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of particular laws made to govern particular cases, in 
order to be made effectual, must show, in all its parts, a 
strict compliance with all of the provisions of the law. 
Pasch. Dig., art. 4249; 1 Pars. Con., 375; Rose v. R. R. 
Co., 31 Tex., 59, 60. 

If. Alterations of or additions to the public records of 
public officers, by pencil marks, such as figures made 
with pencil, which may be the mere idle memoranda of 
some stranger to the record and apparent upon the face 
of the record, can have no standing in court as evidence 
in a suit for the title to land. 1 Greenl. Ev., 564; Ricks 
v. Wofford, 31 Tex., 415; Park v. Glover, 23 Tex., 471. 

Ill. The claim of defendants that the land in contro- 
versy had been previously ‘‘ patented” by the govern- 
ment should be shown by the patent or certified copy 
thereof, or other evidence from the records of the gen- 
eral land office. Pasch. Dig., art. 4281; Comm’r Gen. 
Land Office v. Smith, 5 Tex., 479. 

IV. After the lapse of nearly forty years without pos- 
session, or payment of taxes, or the exercise of any acts 
of dominion or control, or any certificate or receipt as 
the law required, or any effort to obtain a patent, the 
presumption will be that the law and the terms and con- 
ditions imposed upon the purchaser were never complied 
with, and that no right to the land in controversy was 
ever acquired by defendants. Pasch. Dig., art. 4248 
(1829); Dikes v. Miller, 24 Tex., 424. 


DeLany, J. Com. App.— Appellee has filed at this term 
of the court a motion to dismiss the appeal for the fol- 
lowing reasons: 

Ist. That the bond is not conditioned ‘‘for the prose- 
cution of the appeal with effect,” nor ‘‘for performing 
the judgment, sentence or decree of the supreme court, 
in case the decision of said court shall be against the ap- 
pellant,” as is required by Pasch. Dig., art. 1491. 
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2d. Because the bond as an appeal bond is illegal, void, 
and absurd, in that it binds the obligors, in any and 
every event, to pay all the costs of said suit and all the 
damages that may be adjudged therein. 

As this cause had been pending in the supreme court 
some three years when this motion was filed, no objec- 
tion to the bond will be considered unless it be such as 
will defeat the jurisdiction. Rules 8 and 9, Supreme 
Court. We do not think that the defects of the bond Uf 
there be any) are of that character. 

The judgment against appellants was not for a debt or 
for damages; hence there was no necessity to make pro- 
vision in the bond for them, as is required by art. 1491. 
The judgment was simply for the recovery of land and 
for costs, and hence the bond was required to be given 
only for ‘‘costs of suit and damages on appeal,” for 
which this bond provides in so many words. Pasch. 
Dig., art. 1492; Britt v. Lowry, 50 Tex., 76. It is usual, 
no doubt, and proper to insert the condition ‘‘on the 
prosecution of the appeal with effect.” But the absence 
of these words will not vitiate the bond. The motion is 
therefore overruled. 

The title of appellee is evidenced by two patents issued 
upon a land certificate located upon a part of Galveston 
Island, just as it might have been located upon any part 
of the public domain situated on the main land and 
open to location. Appellee insists that this land, al- 
though upon the island, was open to location; that his 
‘_ title is valid, and is supported by recent legislation, which 
will be considered hereafter. 

Appellants contend that the title under which they claim 
originated in the earlier days of the republic; that among 
the first acts of legislation were those which separated 
the islands from the mass of the public domain; that the 
methods of acquiring title to lands on the islands were en- 
tirely different from those by which other lands were 
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obtained, and that this policy has been perpetuated both 
by the republic and by the state to the present day. 
They therefore ¢laim that these lots were not open to 
location and that appellee’s title is void. 

A brief review of this legislation will probably not be 
out of place. On December 9, 1836, the government re- 
linquished to M. B. Menard one league and labor of land 
on Galveston Island. 1 Laws Rep., pp. 70-71; Pasch. 
Dig., art. 4228. On the next day, by joint resolution, all 
the islands belonging to the republic were reserved for 
the government use, ** except the president be authorized 
specially by congress to sell them.” 1 Laws Rep., 76; 
Pasch. Dig., supra. By act of June 12, 1837, the re- 
mainder of the island of Galveston was directed to be 
surveyed into lots of not less than ten nor exceeding 
forty acres each, the lots to be sold at auction to the high- 
est bidder, one-fourth part of the purchase money to be 
paid in cash, and the remainder in three equal install- 
ments of three, six and nine months. It was further 
provided, that, upon failure by the purchaser to pay any 
one of the installments, the land should revert to the 
government. This sale was directed to take place on the 
second Monday in November, 1837; so that all the install- 
ments must have become due in the course of the year 
1838. 1 Laws Rep., p. 267; 1 Pasch. Dig., p. 708. 

3ut by joint resolution of May 9, 1838, the president 
of the republic and the commissioner of the general land 
office were authorized and required to issue titles to pur- 
chasers of lots on Galveston Island, ‘** provided that said 
purchasers shall deliver to the commissioner a certificate 
of purchase, with a receipt for the payment of the pur- 
chase money in full, from the secretary of the treasury.” 
Pasch. Dig., art. 4249. 

It has been held that the provisions of this joint reso- 
Jution dispensed with the forfeitures denounced in the 
act of June 12, 1837. Franklin v. Kessler, 25 Tex., 128: 
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And in point of fact, as the record now before us shows, 
titles were extended to the purchasers of these lands long 
after the period of forfeiture had elapsed. Our courts 
have construed these laws as having severed the islands 
from the mass of the public domain, at least to the ex- 
tent of reserving them from location. The State v. 
Delesdenier, 7 Tex., 76. From the year 1836 to 170 this 
appears to have been the policy of the government con- 
cerning the lands on the islands; at least, if there has 
been any change in the law in this respect, it has not been 
pointed out. Was there any change wrought: in this 
policy by the act of August 12, 1870? That act, after 
securing to the citizen upon certain conditions a homestead 
out of the public domain, provides, by the fifth section, 
**that the holder of any genuine land certificate, or oth 
valid land claim against the state of Texas, shall here- 
after have the right to locate the same upon any part of 
the public domain of this state not subject to the claim 
of actual occupants, as prescribed by the foregoing sec- 
tions of this act, and in accordance with the laws now 
in force in reference to the location, surveying and patent- 
ing of lands in this state.” Acts of 1870, pp. 68, 69. 
The previous legislation concerning the ‘location, sur- 
veying and patenting of lands,” generally referred to the 
public domain other than the islands, and it would seem 
that full effect could be given to this act without any refer- 
ence to the islands whatever. Nevertheless, certain loca- 
tions were made upon Galveston Island under the act, 
and on the 16th day of May, 1871, its ist, 5d and Sth 
sections were so amended as to exclude from its operation 
the islands and certain other lands. Acts 12th Leg., 1st 
Sess., p. 93. 

By another statute, passed August 19, 1876, the com- 
missioner of the general land office was authorized and 
required to issue patents upon locations made upon the 
islands in pursuance of section 5 of the act of August 
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12, 1870, provided the locations were made between the 
‘date of the last named act and the date of the amend- 
ment of May 16, 1871, and provides further, that the land 
so located shall, at some time prior to such location, have 
been offered for sale by said state.” Acts 1876, p. 215. 
This applies in every respect to the land in dispute in the 
case before us. It was located by appellee between the 
date of the act of August 12, 1870, and the date of 
the amendment of May 16, 1871, and it had been pre- 
viously offered for sale by the state. What, then, was 
the effect of these three acts of the legislature upon these 
lands? We have seen that from an early period they had 
been severed from the mass of the public domain, and 
were not subject to location as were the other vacant 
lands of the state. Was their status so changed by the 
act of August 12, 1870, as to open them to location? If 
the ancient policy remained unchanged, then the loca- 
tions made in 1870 and 1871 would be worthless; other- 
wise they might be good and valid. Whatever our 
individual view might be on this subject, we do not fee! 
called upon to express an opinion, as it is not necessary 
to the decision of this case. For whether the locations 
were valid or not, they were made within the time specified 
in the subsequent act; and that act expressly authorized 
and required the patents to issue. This must be held to 
validate the locations, and, prima facie, to vest in the 
patentee a good title. Of course we mean a good title as 
against the state. Putting out of view the rights of third 
persons, we may even admit that the locations were void; 
still the legislature had the power to relinquish the land 
to the locators or to the holders of the certificates; and 
this, we think, must be regarded as the effect of the 
statute. 

Admitting, then, that appellee’s title is prima facie 
good, we come to consider whether it authorized a recov- 
ery against appellants in this suit. 

VoL. LVI— 40 
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What we have already said disposes of the demurrer, 
the first assignment of error and the propositions under 
it. The allegations of the petition setting out the title 
were sufficient. 

The decision of one other question will suffice to dis- 
pose of the case. The court below appears to have held 
the pencil entries upon the exhibit annexed to the comp- 
troller’s deposition inadmissible because written in pencil 
instead of ink. This ruling was decisive of the contro- 
versy, and, if it was correct, the case is at an end. Our 
supreme court has held that a note written in pencil is 
valid. Reed v. Roark, 14 Tex., 329. It is also held that 
documents written in pencil are admissible in evidence 
(1 Wharton on Ev., sec. 616); and the word ‘* document” 
applies to a very large class of instruments. We are not 
aware that this question has ever heretofore been pre- 
sented to our higher courts for decision, and the author- 
ities upon it are meager. 

To sustain the ruling of the court below appellee refers 
us to the case of Meserve v. Hicks, 24 N. H., 295, cited in 
1 Greenl. on Ev., sec. 501, note 2 (13th ed.), to the effect 
that pencil memoranda on records are not admissible in 
evidence. The same case is cited in 1 Wharton on Ev., 
sec. 645, to the same elfect. 

The New Hampshire case is not accessible to us; and 
we cannot therefore ascertain the grounds upon which it 
proceeds. But the case of Kerr v. Farrish, 52 Miss., 101, 
resembles very closely the case which we are now dis- 
cussing. 

In that case Mrs. Kerr, widow of James Kerr, sued for 
a tract of land claimed under her husband, who held a 
patent from the state. She deraigned title from the 
United States to Lacoste, by whom, she claimed, the land 
had beenconveyed to the estate for the sinking fund, 
but no deed could be produced. She presented the official 
list of lands belonging to the sinking fund, upon which 
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list was entered the land in controversy with other lands 
*‘acquired from Lacoste.” Opposite the land in contro- 
versy was a pencil memorandum, ‘‘Sold to Kerr.” The 
court rejected the evidence, and the supreme court held 
the ruling erroneous, and reversed the judgment. We 
are inclined to follow the Mississippi decision, and to hold 
that the evidence should have been admitted along with 
the other circumstances of the case. 

We say nothing of the character of the Holman title 
set up by appellants, or of their connection with it, as 
the matter seems not to have been brought in question in 
the court below and has not been discussed here. 

We have considered the case as it was presented to us, 
and our opinion is that the judgment ought to be reversed 
and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered March 7, 1882.] 
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E. Goipen v. T. G. PATTerRson. 
(Case No. 4555.) 


1. QUESTION OF IDENTITY FOR THE JURY.—In an action of trespass to 
try title to land patented to J. S. G., the grantee of the certificate, 
and when the plaintiff claims under a transfer of the certificate 
signed J. J. G., there being no evidence of the identity of J.S. G. 
and J. J. G., it is error for tue court to assume that identity in its 
charge; and an assignment of error that the court erred in that 
charge, setting it out, is sufficiently specific. 


Appeal from Grayson. Tried below before the Hon. 
Joseph Bledsoe. 


Wilkins & Cunningham, for appellant. 
C. N. Buckler, for appellees. 


BONNER, ASSOCIATE JUSTICE.— This is an action of tres- 
pass to try title for part of a survey of land located and 
patented by virtue of the Joseph S. Guest headright cer- 
tificate, brought by appellees T. G. Patterson ef al., 
plaintiffs, against appellant E. Golden, defendant. 

The statement of facts shows that plaintiffs purported 
to deraign title under said Joseph 8. Guest, by written 
transfer indorsed on the certificate, which transfer was 
executed under the name J. J. Guest to Joseph H. 
Golden, and under subsequent mesne conveyances and 
descent down to themselves. This transfer on the certifi- 
cate seems not to have been respected in the general land 
office, as the patent subsequently issued in the name of 
the original grantee of the certificate, Joseph S. Guest. 
The statement of facts does not show that there was any 
testimony to identify the name J. J. Guest with Joseph 
S. Guest, to whom the certificate issued. 

The defendant pleaded not guilty. 
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On the trial below the court instructed the jury, in 
clause first of the charge, as follows: 

‘ist. The transfer of Guest to Golden of the land 
certificate offered you in evidence, and the deed from 
Joseph H. Golden to Alonzo Larkin, and from Larkin to 
Earheart, and from Earheart to Benjamin Patterson, and 
the patent to Guest, and if you believe that the plaintiffs 
are the heirs at law of said Benjamin Patterson, will en- 
title the plaintiffs to recover the land in controversy, 
provided said land is included in the field notes in said 
patent.” 

There was a verdict and judgment for the plaintiffs. 

The above charge of the court is assigned as error, and 
it is replied that this assignment is not sufficiently 
specific. 

We are of opinion that it is sufficiently specific, and 
also that it is well taken. 

The court assumed in the charge that it was proven as 
a question of fact that the signature, J. J. Guest, was 
that of the original grantee, Joseph S. Guest, without 
the initials even being the same, or other evidence of 
identity. 

This was not simply a charge upon the legal effect of 
undisputed documentary testimony, but the assumption 
of a material question of fact, which it was the exclusive 
right of the jury to decide. R.S., art. 1317. 

For this error in the charge the judgment is reversed 
and the cause remanded. 

REVERSED AND REMANDED, 


[Opinion delivered April 11, 1882. ] 
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G. F. RoGers ET AL. v. Geo. P. BRADFORD. 
(Case No. 1391.) 

1. SHERIFF'S LEVY ON INTEREST OF FIRM — DEED.— Where an execution 
against the individuals composing a mercantile firm is levied on 
certain lots as the property of the firm, and the sheriff's deed con- 
veys to the purchaser all the estate, right, title and interest of the 
firm, the interest of the firm being that which is sold, the interest 
or estate of an individual member of the firm will not pass by the 
sale. 

EXECUTION SALE— WHAT PASSES.— No other or different right or 


ad 


interest than that actually levied on and sold passes by an execu- 
tion sale. Qucre. Is an execution sale void where the property 
levied on is owned absolutely by the defendant in execution, and 
only an undivided half interest therein is levied on and sold ? 

38. SAME— VOID FOR UNCERTAINTY.— A levy and sale are void for un- 
certainty where the undivided half interest of R. & QO. is levied on 
and sold, and R. and O. each individually own such undivided half 
interest. 


APPEAL from Victoria. Tried below before the Hon. 
H. Clay Pleasants. 


A. B. Petticolas, for heirs of A. Oliver. 

I. When defendants are described in a petition as 
Messrs. Rogers & Oliver, and no other description is 
given in the petition of the defendants, it is to be con- 
clusively presumed, as against the plaintiff, that the de- 
fendants were sued as a partnership firm only. Witt v. 
Miller, 25 Tex. Sup., 384; McCoy v. Crawford, 9 Tex., 
353; Bigelow on Estoppel, 136-141; Freeman on Judg- 
ments, §$ 88, 102, 115; Rorer on Sales, §$ 474, 710, 740, 
744; Hahn wv. Kelley, 34 Cai., 391; White v. Jones, 38 IIL, 
159; Ruby v. Grace, 2 Duval (Ky.), 540. 

II. A judgment is conclusive of all that was or might 
have been litigated therein, and when two or more are 
bound jointly and severally, the obligee may elect to sue 
them jointly or severally; but having made his election, 
and obtained a joint judgment, his right to relief against 
them severally is extinguished, and the record of the suit 
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and judgment affords sufficient evidence of the election. 
Foster v. Wells, 4 Tex., 104; Jackson v. Murphy, 17 Tex., 
omy Gant v. Reed, 24 Tex., 55; A pate on Estoppel, 47, 

'; Beloit v. Morgan, 7 Wall., ; Aurora City v. West, 
: Wall., 82; Mason v. Eldred, pe “7 237; United States 
uv. Price, 9 ~ toy 94; Smith v. Black, 9 Serg. & Rawle, 142. 

Ill. When an execution is issued against a firm, and 
the levy is upon a half undivided individual interest in a 
lot of land in which the firm had no interest whatever, 
the levy, sale and deed thereunder pass no title to the 
purchaser. 


Glass & Callender, for Wm. Shry 

I. If the property belonged to George F. Rogers and 
Andrew Oliver as individuals and not as partners, and 
the interest of Rogers had been sold upon an execution 
against him, and if the sheriff, in making a levy and 
sale afterwards, recognized the previous sale of one half, 
and levied only upon the remaining half, but levied upon 
it as the property of the partnership firm, and if, in his 
conveyance to the purchaser, he excepted the half pre- 
viously sold upon execution against Rienen and his deed 
purported to convey only the interest and estate of the 
partnership firm in the remaining half, then the levy, 
sale and deed are vague and contradictory, and convey 
no title, for they show that the partnership firm had no 
interest in that remaining half, but that the wae of it 
belonged to Oliver. 

If. A levy and sheriff's deed must show what property 
is sold so distinctly and definitely that it can be identi- 
fied; and if the description in the levy and deed is so 
ambiguous or vague that the property sold cannot be 
identified, no title passes to the purchaser. Wooters v. 
Arledge, 54 Tex., 395; Rorer on Judicial Sales, $$ 713, 714, 
716, and cases cited; Huddleston v. Garrett, 3 Humph., 
629. 
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III. Where the judgment and execution are only 
against the partnership, in that case only the partnership 
property is subject to levy and sale. Pasch. Dig., art. 
1514; Pars. on Part., 346-349 (side paging). 

IV. The judgment in cause No. 837 against Rogers & - 
Oliver was a judgment against George F. Rogers and 
Andrew Oliver, and authorized execution against each of 
them, and levy and sale of any property owned by either 
of them individually, or as partners; and the law appli- 
cable to the sale of partnership property, where there is - 
only service upon one partner, has no application to the 
facts of this case. 

V. The sale of an undivided one half of a property 
(all of which belonged to two defendants), under an exe- 
cution against both of them, issued upon a judgment 
against both of them, is but an irregularity, which 
might have been corrected in the court from which the 
execution issued in a proceeding instituted for that pur- 
pose, but if not so corrected it cannot be made available 
by way of a collateral attack on the purchaser’s title. 
Freeman on Executions, sec. 339, and authorities referred. 
to in note 3; Knight v. Leak, 2 D. & B., 133; O’Conner 
v. Youngblood, 16 Ala., 718. 

VI. When a suit is brought for land against more than 
one defendant, and the defendants each claim undivided 
interests in the property sued for, and for convenience to 
themselves, without partition, occupy several parts of 
such property, it is error to refuse to render judgment 
against each and every one of such defendants for the 
entire sum found to be due for rent of the premises. 


GOULD, CHIEF JUsTICE.— This is an action of trespass 
to try title to lot No. 3, block 115, in the town of Victo- 
ria, in which the, plaintiff Bradford claims title under 
two sales, by virtue of executions issued on a judgment 
by default, rendered in the district court of Victoria 
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county February 23, 1866, in favor of ‘‘ Longstreet, 
Bradford & Co.” and against ‘* Rogers & Oliver.” On a 
former appeal, the case was by agreement of parties re- 
ferred to the commissioners of appeal, and, in accord- 
ance with their opinion, the judgment was reversed 
because the court below had excluded the judgment by 
default against Rogers & Oliver. The purport of the 
opinion was that parol evidence was admissible to sup- 
port and explain that judgment, and that, in the light of 
the evidence offered, if was a valid judgment against G. 
F. Rogers and Andrew Oliver, the individuals who had 
composed the mercantile partnership of Rogers & Oliver, 
and under that firm name had carried on business in the 
storehouse in controversy from 1860 to 1862. 

On the last trial, which was before the court without a 
jury, the court below properly accepted the law as laid 
down in the opinion of the commissioners of appeal, and 
admitted the judgment in evidence. Counsel for Rogers 
et al. in their briefs present again the same objections to 
this judgment which were passed upon on the former 
appeal. We see no,sufficient reason why this question 
of the validity of that judgment should again be investi- 
gated. For the purposes of this case, the two members 
of the court who alone sit are agreed, that the law as 
laid down in the opinion of the commissioners of ap- 
peal is settled as conclusively as it would have been had 
the case been passed on by this court without such refer- 
ence, and that we have seen no good reason for entering 
on a re-investigation of that question. 

On the last trial the court also admitted in evidence, over 
the objection of Rogers ef al., two executions on said 
judgment, with the returns indorsed thereon, and the 
sheriff’s deeds evidencing sales thereunder; and the valid- 
ity of these sales, and of the title acquired by the pur- 
chaser, are questions now presented not passed upon on 
the former appeal. 
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A proper understanding of these questions requires a 
history of the titles involved. 

In 1860, when the note signed ‘ Rogers & Oliver,” on 
which the judgment by default was rendered, was exe- 
cuted, and up to 1862, G. F. Rogers and Andrew Oliver 
did a mercantile business under the firm name of Rogers 
& Oliver in thestore house on lot No. 8, block No. 113. 
That lot and storehouse, however, was not the property 
of the firm, but was owned, one undivided half interest 
by Rogers, and the other undivided half interest by 
Oliver. An execution commanding the sheriff to make 
the amount of the judgment of the goods, etc., of Rogers 
& Oliver issued on April 13, 1868, and the sheriff's re- 
turn recites that he had *‘ levied the within execution on 
the following described property of the within named de- 
fendants, Rogers & Oliver,” . . . ‘‘ the half undivided in- 
terest ” in the lot in controversy, ‘‘ with the improvements 
thereon.” The sheriff's deed describes the execution as 
against ‘‘ Rogers & Oliver, of the town and county of 
Victoria, also heretofore doing business in said town and 
county under said firm name;” recites a levy on ‘‘all the 
estate, right, title and interest which the said Rogers & 
Oliver had in and to the premises hereinafter described, 
excepting that portion of the herein described premises 
sold by said Rogers & Oliver previous to the date of the 
judgment upon which this execution issued, and also 
that portion of said premises sold under execution by vir- 
tue of a prior lien.” After reciting that the premises 
were sold to H. E. Bradford, the highest bidder, the deed 
conveys “‘all the estate, right, title and interest which 
the said firm of Rogers & Oliver aforesaid had on the 23d 
day of February, 1866, or at any time afterwards, except- 
ing that portion sold under prior lien (it being one half 
interest), in and to the following described premises, to 
wit, one half interest in lot No. 3,” ete. 

The reservation of one half intefest sold under prior 
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lien had reference to a sale in March, 1868, under an exe- 
cution on an older judgment against G. F. Rogers, which 
sale was of the G. F. Rogers undivided half of the lot and 
storehouse. Because that was the older judgment it was 
probably supposed to be a prior lien on the land, but in 
truth the judgment in favor of Longstreet, Bradford & 
Co. was first recorded, and therefore its lien had priority. 

We think it clear, from what has been stated, that the 
sale actually made under the first execution was, and 
when made purported to be, of the right, title and inter- 
est of the firm of Rogers & Oliver, and not of the individ- 
ual interest of either Rogers or Oliver. The former 
existence of the firm of Rogers & Oliver in Victoria being 
known, a levy on the property of Rogers & Oliver would 
ordinarily be understood as meaning a levy on the prop- 
erty of the firm. To support a judgment against ‘* Rog- 
ers & Oliver,” greater presumptions in favor of its valid- 
ity would obtain than could be claimed in support of the 
ministerial act of the sheriff in levying and selling. 
Hence such a judgment may be construed as binding the 
individuals, Rogers and Oliver, but the levy on property 
as that of ‘‘ Rogers & Oliver” might still be construed as 
on the property of the firm. 

We incline to the opinion that on the face of the levy, 
without reference to the deed, the interest levied on and 
sold was that of the firm. But at all events the deed 
makes this certain, for it purports to convey nothing 
more than the interest of the firm. By executing this 
deed the sheriff declares that he had offered for sale and 
had sold the interest of the firm of Rogers & Oliver in the 
undivided half of the lot and improvements; and by ac- 
cepting such a deed and offering it as evidence of his 
rights acquired at that sale, the plaintiff may well be re- 
garded as satisfied with the sale as described therein. 

It would seem scarcely necessary to adduce authority 
in support of the proposition that no other or different 
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right or interest than that levied on and sold passed by 
the sale. Although the officer had in his hands authority 
to levy on and sell the individual property of either Rogers 
or Oliver, or their separate interest in property held by 
them as tenants in common, yet as he actually levied on 
and sold the interest of the firm of Rogers & Oliver, and 
as that firm had no right or interest whatever in the 
property sold, the purchaser acquired nothing. If, how- 
ever, authority be sought in support of the proposition, it 
may be found in cases cited by counsel for Bradford, 
under the following proposition: 

The sale of an undivided one-half of a property (all of 
which belonged to two defendants), under an execution 
against both of them, issued upon a judgment against 
both of them, is but an irregularity, which might have 
been corrected in the court from which the execution 
issued in a proceeding instituted for that purpose, but if 
not so corrected, it cannot be made available by way of a 
collateral attack on the purchaser’s title. Freeman on 
Executions, sec. 339, and authorities referred to in note 3; 
Knight v. Leak, 2 D. & B., 133; O’Conner v. Youngblood, 
16 Ala., 718. 

As this proposition refers as well to the second execu- 
tion sale as to the first, the facts in regard to that sale 
may properly be here stated. In October, 1868, some 
months after the first sale, another execution issued, and 
according to the sheriff’s return was levied on *‘ lot 3, in 
block No. 113, in the town of Victoria, Victoria county, 
including one-half of the improvements thereon, levied on 
as the property of Rogers & Oliver.” The sheriff’s deed 
conveys ‘‘all the estate, right, title and interest which 
the said Rogers & Oliver had on the 23d day of February, 
1866, or at any time afterwards, of, in and to the follow- 
ing described premises, viz.: One-half of building lot 
No. 3, in block No. 113, and one-half of the improve- 
ments thereon situated, the same lying and being in the 
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county of Victoria, town of Victoria, Texas, and gen- 
erally known as the storehouse and lot of Messrs. Rogers 
& Oliver.” 

As applied to both sales, the appellee’s proposition 
seems to regard each as a sale of the individual interest 
of Rogers and of Oliver to the extent of an undivided 
half, and to claim that though it may be irregular for 
the sheriff to levy on and sell an undivided interest where 
a defendant owns the whole, that nevertheless such a sale 
is not void, but stands until set aside. 

teferring to the authorities cited, we find it said in 
Freeman on Executions, that ‘‘an execution cannot be 
collaterally avoided because the interest levied on and sold 
is less than that held by the defendant.” Citing in addi- 
tion to the cases cited by counsel, McLaughlin v. Shields, 
12 Penn. St., 283. 

The case of Knight v. Leak, the one just cited, is no 
authority for the proposition asserted, but is authority 
for the proposition that the interest actually offered for 
sale and sold is the only interest which passes by the sale. 
Under a judgment against Knight, Curtis & McIntyre, a 
slave was levied on and sold as the property of Knight 
In truth Knight’s interest in the slave was only an estate 
during the life of his wife, and the remainder was vested 
in the wives of Curtis & McIntyre, in connection with 
others. Under the law in North Carolina, the execution 
might have been levied on the interest of Curtis and 
McIntyre as well as that of Knight, but this not having 
been done, it was held that their interest did not pass by 
the sale. 

The court, Gaston, J., delivering the opinion, say: 
‘*Nothing can pass by the sheriff’s deed but that which 
he has levied upon and which was known at the time of 
sale as the subject matter thereof.” Citing Sheppard v. 
Simpson, 1 Dev., 237, and Southerland v. Cox, 3 Dev., 
374, neither of which books are to be found at this place. 
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Again they say, speaking of the sheriff's deed: ‘* It recites 
the subject matter of the sale to be the negro Bob, ‘the 
property of Moses Knight,’ and this recital qualifies the 
subsequent part of the deed, as the annunciation at 
the sale in the same words would characterize the sale 
itself. It may be that if the mistake had been in supposing 
the property to be in one defendant when in truth it was 
the property of another, inasmuch as there was no mis- 
take in the thing sold, the property might pass not with- 
standing the mistake of title. But here one thing was 
sold and another is claimed. The negro was sold as the 
property of him who had the negro in possession, and this, 
without further explanation, means the immediate prop- 
erty in said negro; and the purchaser claims what was not 
sold, a right of future enjoyment, if the negro should out- 
last his living owner. The misfortune of the defendant is, 
not that he did not obtain what he purchased, the property 
of Moses Knight, but that instead of Moses Knight being 
the absolute, he was only the limited owner of Bob.” 
The wife of Moses Knight having died and the interest 
in the slave sold having terminated, the remaindermen 
recovered the slave of the purchaser. 

O’Conner v. Youngblood (16 Ala., 718) was a case in 
which the sheriff sold a life estate in a slave, supposing 
that to be the interest owned by the defendant. The 
court say that, ‘‘ Although the defendant in execution 
had the absolvte property in the slave, yet the purchaser 
only acquired the interest which was actually sold.” 
Citing Guerrant v. Anderson, 4 Rand., 208, and Knight v. 
Leak, supra. Whilst the court held that the sale was not 
void because ‘‘the officer took it upon himself to sell a 
limited interest when in reality the defendant in execution 
had the absolute estate in the slave,” it is noteworthy that 
no authorities are cited on this point. The case of Guer- 
rant v. Anderson was not one where the party owned 
any greater interest than that levied on and sold. In 
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McLaughlin v. Shields, 12 Pa. St., the court say: ‘‘ It is 
an exceedingly clear proposition, that, as the estate of 
Shields was a fee simple, nothing less than a fee could be 
legally sold by a judicial sale without his consent. It 
would lead to the most disastrous results if the sheriff is 
permitted at his will and pleasure to carve a less estate 
out of a fee simple, to sell in satisfaction of the debt, 
where the debtor is the owner of the fee. His duty is 
plain, which is to sell the interest of the debtor in the 
estate, without troubling himself to ascertain what that 
interest may be, whether a term of years, a life estate 
or afee.” The levy and sale was of a life estate, and be- 
cause the defendant was the owner of the fee it was held 
that no title passed. In arguing to the conclusion above 
stated the court say: ‘*The vendee at any rate cannot 
have any more than a life estate, because that is-all he 
purchased. Had the misdescription been in the levy, and 
had the deed conveyed all the right, title and interest of 
the debtor, perhaps a different aspect would be given to 
the case; but by the acceptance of the deed, which con- 
veys but a life estate, he estops himself from insisting 
on a fee.” In Edwards ef a/. v. Allen et al., 27 Vt., 581, 
a levy upon an undivided interest in land owned in fee 
was held invalid; and in Howe wv. Blanden, 21 Vt., 321, 
the court say: ** The creditor must levy upon the whole 
estate which the debtor has in the premises. He cannot 
carve out a less estate, leaving a reversion in the debtor. 
This would be altogether irregular. If such a levy be 
made, it is void, at least as against the debtor, and no title 
passes under it.” After this examination of the cases, 
we are not inclined to think them sufficient to establish 
appellee’s proposition, that an execution sale of an un- 
divided interest in property cannot be collaterally attacked 
on the ground that the defendant or defendants in execu- 
tion owned the whole interest. But whilst we doubt this 
as a legal proposition, we have not found it necessary to 
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pass upon it, anddo not desire to be understood as having 
done so. The subject is one so largely regulated in many 
of the states by statute, that it is often difficult to ascer- 
tain how far the decisions may be traced back to statutes 
as their foundation. 

In our opinion, however, the second execution sale is 
subject to objection on other grounds than because it 
was a sale of an undivided interest, whilst the defend- 
ants in execution owned the whole. 

As may be inferred from what has been said in speak- 
ing of the first levy and sale, we are inclined to the opin- 
ion that the second sale, like the first, was of the interest 
of the firm of Rogers & Oliver. But if this be left 
doubtful by the fact that the deed, unlike the first, fails 
to specify that it is the right and interest of the firm 
which is conveyed, we are of opinion that it is left uncer- 
tain what right and title was actually sold, and that, un- 
der the facts of the case, the sale is, for that reason, 
invalid. We have seen that the first sale was invalid. 
The second sale then was of an undivided half interest in 
the storehouse and lot under an execution against G. F. 
Rogers and Andrew Oliver, when G. F. Rogers and An- 
drew Oliver each owned, subject to the execution, an 
interest corresponding to that offered for sale. Under 
these circumstances the reasonable presumption would be 
that the levy was designed to be on the undivided half 
interest of one or the other of the defendants in execu- 
tion. Counsel for appellee say that the levy was made 
on the discovery, by the sheriff, that the sale under the 
judgment against Rogers, which had been supposed to be 
a prior lien on the interest of Rogers in the premises, 
still left that interest subject to the execution in his 
hands. If so, then the design was to levy on the interest 
of Rogers. But it is scarcely less plausible to suppose 
that the invalidity of the first sale under this judgment 
had been discovered, and that the object was to sell 
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the interest of Oliver. It is left wholly uncertain whose 
interest was sold; the undivided half interest of Rogers, 
or that of Oliver, or yet an undivided half of the interest 
of both. A sale of land described so indefinitely that it 
cannot be identified is void. If Rogers had owned the 
south half of lot 3, and Oliver the north half, and the 
sheriff had levied on ‘‘ one half of lot 3 as the property of 
Rogers & Oliver,” and had proceeded to sell without other- 
wise indicating which half of lot 3 he was selling, it is 
believed to be settled that such a sale would be void for 
uncertainty. Herman on Ex., sec. 192, citing Govet v. 
Woodbridge, 4 McLean, 329; Porter v. Byrne, 10 Ind., 106. 

To our minds the sale as exhibited in the levy and sec- 
ond sheriff's deed is equally objectionable because of 
uncertainty, and must be held invalid. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
(Opinion delivered April 11, 1882. | 


NoTE.— Judge STAYTON did not sit in this case. 





THEODORE ToBiIn v. Houston & TEXAS CENTRAL RaAtr- 
WAY COMPANY. 
(Case No. 4341.) 

1. STATUTE OF LIMITATIONS — INJURIES BY RAILROADS.— The limitation 
of one year, placed by statute upon actions for injuries to the per- 
son of another, as assault, battery, wounding or imprisonment, ap- 
plies to actions for injuries from accidents on railroads also, the 
classes above named being examples merely, and not intended to re- 
strict the operation of the statute. 


Error from Grayson. Tried below before the Hon. 
Joseph Bledsoe. 


Woods, Wilkins & Cunningham, for appellant. 
VoL, LVI—41 
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No briefs for appellee on file. 


SrayTon, ASsOcIATE JusTICE.— This suit was brought 
by Theodore Tobin, December the 4th, 1879, to recover 
damages for an injury to his person alleged to have been re- 
ceived by him on the 7th day of December, 1877, through 
the defective construction of the company’s road, and the 
careless management of the cars of the Houston & 
Texas Central Railway Company. 

The statute of limitations of one year was interposed 
as a defense by demurrer, and upon hearing the same 
was sustained and the cause dismissed. 

It is claimed that at the time the injury was received 
there was no statute of limitation in force in this state 
applicable to the cause of action set out in the petition, 
and that the court erred in sustaining the demurrer. 

The statute in force prior to the adoption of the Revised 
Statutes provided that ‘“‘all actions for injuries done to 
the person of another, as of assault, battery, wounding 
or imprisonment, . . . shall be commenced and sued 
within one year next after the cause of such action or 
suit and not after.” We see no reason for holding that 
the statute above referred to was not applicable to every 
form of physical injury to the person, and the enumera- 
tion of particular classes of injuries named in the statute 
was not intended to limit the operation thereof, but only 
to give examples of classes of injuries which would be 
embraced in the language, ‘‘injuries done to the person 
of another.” But if this were not so it would not help 
the cause of plaintiff in error, for he complained of a 
‘‘wounding” of his person, which is one of the ex- 
amples given in the statute. 

There being no error in the judgment of the court be- 


low, the same is affirmed. 
AFFIRMED. 


(Opinion delivered April 11, 1882. ] 
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A. W. Morton v. A. M. K. Lowe tt. 


(Case No. 4570.) 

1, SURETIES ON CLAIM BOND — BONA FIDE PURCHASERS.— The defendant 
in the trial of the right of property made a trust deed to certain 
land to his sureties on the claim bond, empowering the sale of the 
land in case he should fail to pay off or otherwise satisfy the bond 
at its maturity. Held, 

(1) When judgment was rendered against him and he failed to 
satisfy the bond, the contingency which authorized the sale of the 
land had happened. 

(2) Parties claiming under a superior outstanding title on the 
ground of want of notice of the trust, must, in order to defeat the 
trust deed, show themselves to have been bona fide purchasers 
without notice and for valuable consideration paid before such 
notice. 

(3) Where the evidence was that part of the consideration was 
paid before notice of the trust, but the amount so paid was not 
shown, it is insufficient to establish the defense of bona fide pur- 
chasers without notice. 


APPEAL from Dallas. Tried below before the Hon. 
Geo. N. Aldredge. 


D. M. Payne and Stemmons & Field, for appellant. 

I. The court erred in finding for plaintiff when there 
was no evidence showing that Paschal and Cumly had 
ever been required to pay anything on account of the 
claimant’s bond. 

II. The court erred in finding for plaintiff herein, be- 
cause defendant showed a superior outstanding title to 
the land sued for in J. W. Payne and D. A. Williams. 
Styles v. Gray, 10 Tex., 584; Burleson v. Burleson, 2s 
Tex., 412; Ballard v. Perry, 28 Tex., 361; Riddle v. Bick- 
eerstaff, 51 Tex., 155; Keyes v. H. & G. N. R. R. Co., 50 
Tex., 169. 


W. L. Williams and Wellborn, Leake & Henry, for 
appellee. 
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Bonner, Associate JustTicE.— The first and second 
assigned errors present substantially the same question, 
that it does not appear that Paschal and Cumly had ever 
paid anything on the claim bond of John Gilroy, upon 
which they were his sureties; and that, therefore, there 
_ had not been such breach of the conditions of the trust 
deed, given by Gilroy to indemnify them, to authorize 
the sale under which appellee Lowell claims title to the 
land in controversy. 

The claim bond was conditioned substantially that Gil- 
roy would pay off or otherwise satisfy the same at its 
maturity, and, on failure to do so, that the land should 
be sold by the trustee, the proceeds to be applied to the 
payment of the bond. Judgment was rendered against 
Gilroy in the suit for the trial of the right of property, 
and the bond subsequently declared forfeited, which, un- 
der the statute, had the force and effect of a judgment 
against him and his sureties, Paschaland Cumly. Pasch. 
Dig., art. 5316. 

In Pope v. Hays, Ch. J. Hemphill, in passing upon a 
similar question, says: ‘‘ The question of what should be 
regarded as breaches of bonds of indemnity was fully 
considered in the case of Rockfeller v. Donnelly, 8 Cow.., 
628, and in Chace v. Hinman, 8 Wend., 452. In the 
former case the chancellor expressed his view of the rule 
in such cases as follows, viz.: That when the obligation 
is to indemnify against damages or expenses, and the 
obligee has become absolutely bound and liable to pay the 
damage incurred by the charge, and his demand against 
his obligor upon the bond of indemnity, by reason of the 
charge against himself, is reduced to a certainty, it would 
surely be just and reasonable, and would violate no print 
ciple of law, to permit him to enforce his own demand 
against the obligor in the first instance, and before he 
satisfies the charge against himself. It is an operation 
which avoids circuity, and essentially subserves the pur- 
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poses of justice and equity, by enabling him who is enti- 
tled to the indemnity to obtain the means to satisfy the 
charge he has incurred from the party who ought to bear 
it, and thereby save himself the necessity of an advance 
and payment out of his own funds and estate, which 
might be inconvenient, and perhapsinvolve him in serious 
embarrassments. 

‘*That this proposition is equitable and just, that it 
would save the party exposed to injury, and could do no 
wrong to the one in default, must strike the mind of 
every one with a force that cannot be resisted. It har- 
monizes also with the jurisprudence and procedure in 
this state, which avoids circuity in principle and in pro- 
ceedings, and which, by a species of preventive justice, 
shields the innocent against losses which must, in all 
probability, accrue, and will not delay until the wrong is 
done and then deal out a scanty relief by way of com- 
pensation.” Pope v. Hays, 19 Tex., 378. 

We think the authority and reasoning of that case de- 
cisive of the one under consideration, and that the con- 
tingency had happened which authorized the sale under 
the trust deed under which appellee Lowell claims title. 
March v. Hubbard, 50 Tex., 207. 

The only other alleged error relied on by the appellant 
is the eighth, that the court erred in finding for the 
plaintiff Lowell, because defendant Morton showed a 
superior outstanding title to the lands sued for in Payne 
and Williams. 

The deed from Gilroy to Payne and Williams was not 
strictly a superior outstanding title as that phrase is usu- 
ally understood, but a junior title in them, alleged to be 
superior for want of notice, actual or constructive, of 
the prior trust deed under which Lowell claims title. To 
defeat this trust deed Payne and Williams must not only 
have been bona fide purchasers without notice, but fora 
valuable consideration paid before such notice; and the 
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burden of proof devolved upon Morton to show these 
facts. By the testimony of these parties themselves it 
appears that the consideration of their deed was for less 
than recited therein, and also that it was both for serv- 
ices already rendered and those subsequently to be ren- 
dered. It does not appear what proportion of these 
services were rendered before actual notice by them of 
the trust deed, and what proportion afterwards. Under 
well established principles of equity they could not claim 
to have been bona fide purchasers for value for so much 
of the services as were rendered after such actual notice, 
and it devolved upon Morton to show clearly that a val- 
uable consideration had been paid. 

Again, the testimony not only fails to show that the 
rights of Payne and Williams in regard to their anteced- 
ent services were changed or prejudiced by taking the 
deed from Gilroy, but on the contrary it does affirma- 
tively appear that they subsequently did not respect this 
deed as a payment therefor, but prosecuted their claims, 
both for the antecedent as well as for the subsequent 
services, to judgment against Gilroy. 

We are of opinion that this ground of defense was not 
sustained by the testimony, and that the eighth assigned 
error was not well taken. 

This view of the case dispenses with the necessity of 
deciding the question raised by the assignment of error 
on the part of the appellee, that the court erred in hold- 
ing that the record of the trust deed was not construct- 
ive notice, because the acknowledgment upon which this 
record was made was taken by Lanier as a notary public, 
when he appeared upon the face of the deed to be em- 
powered, in a certain contingency (and which in fact 
happened), to act as substituted trustee in the sale of the 
land. 

That such acknowledgment, if taken by the trustee 
primarily empowered to act, would vitiate the record, 
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has been expressly decided. Brown v. Moore, 38 Tex., 
645; Sample v. Irwin, 45 Tex., 573; Stevens v. Hampton, 
46 Mo., 404. 

No opinion is now expressed whether the same princi- 
ple would not apply to a substituted trustee when he 
appears as such on the face of the deed. 

There being no apparent error in the judgment below, 
the same is affirmed. 

AFFIRMED. 

{Opinion delivered April 11, 1882.] 





TRAVIS HENDERSON ET AL. V. R. D. OWNBY ET AL. 
(Case No. 4542.) 


1. IMPROVEMENTS BY DEFENDANT IN ACTION OF TRESPASS — TENANT.— 
A defendant in an action of trespass to try title who makes im- 
provements on the premises after suit brought, no matter what his 
intention may have been as to their removal, has no more right to 
claim that he acted in good faith than a mere trespasser. This is 
so though he may have sequestered and replevied the premises; 
and no tenant of his having notice of the suit has any greater 
rights than himself. 


APPEAL from Lamar. Tried below before the Hon. R. 
R. Gaines. 


Hale & Scott, for appellants. 


Dudley & McDonald, for appellees.— Tonery and wife, 
being in the lawful possession of the lot, having the law- 
ful right to rent the same and collect the rents, a con- 
tract made by them with the tenant to the effect that he 
could place his shoe shop upon said lot and remove the 
same at pleasure, authorized and entitled the said tenant 
to remove the said shop, provided the removal of the same 
would not injure the freehold; and a recovery of the lot 
by the appellants in a suit against Tonery and wife could 
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not affect his right of removal. McJunkin v. Dupree, 44 
Tex., 500; Hutchins v. Masterson, 46 Tex., 551; Moody 
v. Aikin, 50 Tex., 65 (see Fowler v. Stoneham, 6 Tex., 60, 
as to Tonery and wife’s rights after they had replevied); 
Van Ness v. Packard, 2 Pet. (U. 8.), 141; Tift v. Horton, 
13 Am. R., 537; Eaves v. Eustis, 15 Am. R., 545; 2 Kent’s 
Com., side page 343, and note; 1 Wash. on Real Property, 
pp. 23-30, 437; Ewell on Fixtures, pp. 80-110. 


GOULD, CHIEF JUSTICE.— Pending a suit of trespass to 
try title to a lot in the city of Paris, and after the plaint- 
iffs, Travis Henderson e¢ al., had sequestered the prem- 
ises, and the defendants, T. J. Tonery and wife, had 
replevied, Greiner rented from Tonery and wife a por- 
tion of the lot and erected thereon the house in contro- 
versy, for a shoemaker’s shop, that being his vocation. 
The building was a box house, set on blocks, and was 
erected under an agreement with Tonery that Greiner 
should have the privilege of removing it at pleasure. The 
suit resulted in a judgment against Tonery and wife, and 
after the judgment was rendered, but before a writ of 
possession had issued, Greiner being about to remove the 
house, the plaintiffs instituted this suit to enjoin him 
from doing so. The writ of injunction was issued and 
executed, and afterwards, by virtue of a writ duly issued 
under their judgment, plaintiffs were placed in possession 
of the premises. The injunction suit resulted in a disso- 
lution of the injunction, and in a judgment in favor of 
Greiner on a cross bill for damages for the conversion of 
the house. 

The controlling question in the case is presented by ap- 
pellants in the following proposition: ‘‘Tonery and wife, 
being trespassers on the lot, could not move, or authorize 
Greiner to move any house built thereon with notice of 
appellants’ claim and title, built there without appellants’ 
knowledge or consent; and no contract between Tonery 
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and Greiner would affect or be binding on the owners of 
the soil.” Citing R. S., art. 4814, par. 1; Ewell on Fixt- 
ures, pp. 41, 67, 51-65, 66, 154; Graham v. Connersville 
R. R. Co., 10 Am. Rep. (36 Ind., 463); Whipple v. Dewey, 
8 Cal., 36. 

The counter proposition of appellee is: ‘‘ Tonery and 
wife, being in the lawful possession of the lot, having the 
lawful right to rent the same and collect the rents, a con- 
tract made by them with the tenant, Greiner, to the effect 
that he could place his shoe shop upon said lot and re- 
move the same at pleasure, authorized and entitled the 
said Greiner to remove the said shop, provided the re- 
moval of the same would not injure the freehold, and a 
recovery of the lot by the appellant in a suit against 
Tonery and wife could not affect his right of removal.” 
Citing McJunkin v. Dupree, 44 Tex., 520; Hutchins v. 
Masterson, 46 Tex., 551; Moody v. Aikin, 50 Tex., 65; 
Fowler v. Stoneham, 6 Tex., 60; Van Ness v. Packard, 2 
Pet., 141; Tift v. Horton, 13 Am. R., 537 (53 N. Y. 377); 
Eaves v. Eustis, 15 Am. R., 345 (10 Kan., 314); 2 Kent, 
side page 343 and note; 1 Washburne on Real Prop., 
pp. 23-30, 437; Ewell on Fixtures, pp. 80-110. 

An examination of the authorities cited shows that 
none have been produced which can be regarded as going 
to the point, that one who rents from a defendant in a 
pending suit of trespass to try title can claim, as against 
plaintiff, any greater right to remove fixtures erected by 
him for purposes of trade, than the defendant himself 
would have, had he erected such fixtures after suit 
brought. On the other hand, in Ewell on Fixtures, it is 
said: ‘‘ In order to give effect to the intention of a party 
not to make an erection a permanent accession to the 
realty, the person making the improvement must have 
the right to determine whether or not the erection shall 
become a part of the realty; and if, as between himself 
and the owner of the soil, he has no right to erect the 
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same as property separate and distinct from the freehold, 
an intention to do so, no matter how clearly manifested, 
is of no avail.” Page 41. In the note to this passage, 
the case of Huebschmann v. McHenry, 29 Wis., 655, is 
cited, and, although not fully in point, is, we think, 
authority for appellants’ proposition. In that case the 
house in question had been erected by a tenant under a 
lease from a third person who claimed by virtue of a tax 
deed, and there was evidence of a usage entitling the ten- 
ant, as between himself and his landlord, ‘‘to remove 
structure so erected at any time before the expiration of 
the lease.” The court say: ‘‘There may be cases, it is 
true, between landlord and tenant, and perhaps others, 
where the intention of a tenant erecting a structure to 
remove it, and the purpose for which it is erected, enter 
into the question of its character, whether a fixture or 
not, and from which the tenant’s right of removal may 
be determined. But no sugh considerations can, as it 
seems to us, enter into the question so far as a mere tort- 
feasor is concerned, when the nature of the structure is 
such as is ordinarily intended to improve the land, and to 
adopt it to the use and enjoyment of the occupant. The 
entry here was an assertion of title in the soil, if not in 
defendant, at least in the party under whom he entered. 
It was an entry with intention to hold an adverse posses- 
sion. In pursuance of such entry and assertion of title, 
and with such intention, the. house was erected to be 
used with the land and as a part of it, as part of the ten- 
ant’s estate and interest in it. The case had, therefore, 
every element which characterizes the act of a trespasser 
who annexes his structure to the freehold, and is there- 
fore presumed to intend to change the nature of his 
chattel, and convert it into realty, and thereby give it to 
the holder of the paramount title, in case he should be 
subsequently evicted by such holder. In such case it 
seems clear that no proof of previous intention on the 
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part of the wrongdoer to remove or sever the struct- 
ure from the freehold should be admitted for the pur- 
pose of changing its character from real to that of 
personal property, as between him and the actual owner 
of the soil.” 

A defendant in trespass to try title who makes im- 
provements pending the suit does so at the peril of losing 
those improvements should the suit be determined against 
him, no matter what may have been his intention in re- 
gard to their removal. This is so although the premises 
may have been sequestered and replevied by him. By 
replevying he is simply enabled to retain possession not- 
withstanding the sequestration. His rights to hold and 
improve are no greater than they were before sequestra- 
tion had after suit. Having himself no right to remove 
fixtures wrongfully annexed by him to the land of an- 
other after suit brought, it is not perceived how, by con- 
tract, he can give such right to a third party having 
notice of the pending suit. After suit brought he is no 
longer allowed any greater right to claim that he acts in 
good faith in continuing to place fixtures on the land 
than would be accorded to a mere trespasser. Nor can 
he thereafter by renting the premises secure to himself 
through a tenant any greater rights in regard to such 
fixtures than he would otherwise have. 

These views are conclusive of the case and must lead 
to a reversal of the judgment. The judgment in favor of 
Greiner is reversed, as also the judgment dissolving the 
injunction, and judgment in favor of appellants will be 
here rendered perpetuating the injunction, and for costs 
of suit. 

REVERSED AND RENDERED. 


[Opinion delivered April 18, 1882.] 
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ABANDONMENT. See CONSTITUTIONAL LAw, 3. HOMESTEAD, 3, 4, 
5, 6, 7, 14. 

1. A citizen of Texas, owning a homestead in this state, left the 
state in 18€8 with his wife, declaring his dissatisfaction with the 
government, expressing his intention not to return, and removed 
to Tuspan, Mexico. He returned to this state in 1873 and died in 
1878, but never occupied again his former homestead. In a contest 
between a purchaser of the homestead at execution sale in 1871, 
and the widow and children of the deceased husband claiming 
homestead rights, held, 

(1) The homestead was abandoned and homestead rights lost. 

(2) The power of the husband to bind his children by abandon- 
ment of the homestead is clear, and the rights of the wife were 
lost by her voluntarily leaving the homestead and accompanying 
the husband when he abandoned it. Smith v. Uzzell, 315. 

2. Long continued absence from the place once occupied as a 
homestead can be looked to by a jury only for the purpose of ascer- 
taining the intent with which the removal from it was made. 
Cline v. Upton, 319. 

3. The fact of removal from the homestead, coupled with an in- 
tention never to return to it as such, constitutes abandonment, and 
nothing less does. Id. 

4. Though no length of absence from a homestead will constitute 
an abandonment thereof, unless there be an intention not to return 
to it, yet an absence may be so long continued, and under such 
circumstances, that a jury would be authorized to find that the in- 
tention never to return and again use the homestead existed. Jd. 

5. Homestead rights are lost by an abandonment with intention 
at the time of removal not to return, and the length of such ab- 
sence is not material; if the intention to abandon continued until 
the rights of a purchaser at execution sale attached, the title vests 
in the purchaser. Id. 

6. See opinion for charge of court on the subject of abandonment 
held error. Id. 


ACCOMMODATION PAPER. See Promissory NOTE, 1. 








654 INDEX. 


ACKNOWLEDGMENT. 
1. The certificate of acknowledgment of a deed by a married 
woman is defective if it fails to show that the instrument was ex- 
plained to her by the officer, and that she then acknowledged it to 


be her act, and declared that she wished not to retract it. Ruleman 
v. Pritchett, 482. 


ACTION. See ASSIGNMENT, 1, 2, 3. CoUNTY CLERK, 2. ESTOPPEL, 3. 
Hetrrs, 1,2. RAamway COMPANY, 16. ; 

1. After one railroad company has consolidated with another as 
allowed by their respective charters, and authorized and confirmed 
by legislative acts conferring all rights, powers and privileges be- 
longing to either on the new company thus formed, all liabilities of 
either can thenceforward only be enforced against, and in the name 
of, the consolidated company. Indianola R'y Co. v. Fryer, 609. 


ADMINISTRATION. See EXECUTORS AND ADMINISTRATORS. 
ADMINISTRATOR'S SALE. See EXECUTORS AND ADMINISTRATORS. 
ADVANCEMENT. See Trusts, 2. 

AFFIDAVIT. See ATTACEMENT, 1. 


AGREEMENT. See Contract. DESCENT AND DISTRIBUTION, 1, 
1. A mutual agreement to compromise litigation is itself a valu- 
able consideration to support the agreement. Little v. Allen, 133. 


ALLOWANCE IN LIEU OF HOMESTEAD. See SEPARATE PRop- 
ERTY, 4. 


APPEAL. See STATUTES CONSTRUED. 13. 


APPEAL BOND. 

1. An appeal bond, executed by plaintiff in the court below, which 
has been approved by the district clerk, the sureties on which 
were sureties on plaintiff's bond for costs, is sufficient to give the 
court jurisdiction in a case where the objection is waived by the 
failure of appellee to set it up in his motion within the time pre- 
scribed by the rules of court. Rules of Supreme Court, 8 and 9. 
Saylor v. Mare, 90. 

2. When the judgment is for the recovery of land, an omission in 
an appeal bond to describe the general features of that portion of 
the judgment which declared the recovery, however fatal to the 
appeal on motion filed in time to make defects of form available, 
cannot affect the sufficiency of the bond to give jurisdiction. Zapp 
y. Michaelis, 395. 

3. An appeal bond to be unobjectionable as to form should follow 
clearly the terms of the statute, and should not mingle the provis- 
ions of a cost bond and a supersedeas bond, so as to make it doubtful 
to which class it belongs. Jd. 
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APPEAL BOND — continued. 

4, It is not necessary in a bond intended as a supersedeas bond to 
insert a provision for payment of costs that have accrued, and which ° 
may accrue in the appellate court. Id. 

5. A bond designed as a supersedeas bond, but insufficient as 
such, if sufficient as a cost bond will support the jurisdiction of the 
court. Id. 

6. The defects in an appeal bond which will defeat the jurisdic- 
tion of the court must be substantial and vital. Jd. 

7. In a suit for land the appeal bond was conditioned for the pay- 
ment of ‘all costs which may have accrued in the district court, 
and which may accrue in the supreme court, and all damages ad- 
judged in said appeal;” and it omitted the condition, ‘‘ for the prose- 
cution of the appeal with effect.” Held, 

(1) That the bond was sufficient to give the court jurisdiction, and 
a motion to dismiss filed after the case had been pending on appeal 
several years was overruled. Franklin v. Tiernan, 618. 


ASSESSMENT. 

1, An ordinance of the city of Galveston required the city engi- 
neer, where certain preliminary notices had been given, to proceed to 
fill up lots designated by the health officer of the city, and to make 
a list of the lots so filled, entering opposite each lot its proper por- 
tion of the cost. Upon the approval of that list by the city coun- 
cil, the amount placed opposite to each lot was made an assessment 
against the same and a lien thereon. In a suit to enforce such 
assessment and lien, held, 

(1) That the burden of showing clearly, from the proceedings of 
the city council, that the assessment sought to be enforced was em- 
braced in a list reported by the engineer and approved by the 
council, devolved upon the city. 

(2) That the approval of the council must be based on the report 
or list of the engineer, and where the proceedings showed no list 
embracing the assessment dated and sworn to on August 17th, and 
the action of the council was predicated on the report of a commit- 
tee to examine reports of the engineer, which committee reported 
on August 3d, that it did not appear that the approval of the coun- 
cil embraced the work done on the lots in question. 

(3) That the proceedings of the council in this case failed to show 
a valid assessment. 

2. See this case for the views of Associate Justice Stayton as to 
the want of power in the city council, under the charter, to author- 
ize the health officer to designate lots to be filled, so as to make the 
cost of filling a lien on the lots. Lufkin v. City of Galveston, 522. 


ASSIGNMENT. 
1. The fact that six months has not expired after the date ot pub- 
lication of notice of the appointment of an assignee, under the 
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ASSIGNMENT — continued. 
provisions of the law regulating assignments for the benefit of 
creditors, approved May 24, 1879, can furnish no defense to an action 
brought against the assignee for the purpose of protecting and 
securing the estate for ultimate distribution. Blum v. Wetter- 
mark, 80. t 

2. If at any time after executing bond an assignee under said act 
misapplies assets confided to his care for the benefit of creditors, 
whether through negligence or fraud, the creditors may maintain 
an action against him to preserve the trust estate. In such case it 
is immaterial whether the assets misapplied were scheduled in the 
assignment or not, if the property belonged to the assignor, and 
was received by the assignee as a part of his estate. Id. 

3. It is not necessary that such action should be brought in the 
name of the assignee, under the ninth section of the act, but it may 
he brought by any of the creditors in their own names for the 
benefit of all. Td. 


ASSIGNMENT OF ERRORS. See ComMuNITY PROPERTY, 1. 

1. The statute requiring the instructions to the jury to be in writ- 
ing is directory, and a violation thereof cannot be assigned as error. 
G. H. & S. A. R’y Co. v. Dunlavy, 256. 

2. In an action of trespass to try title to land patented to J. S. G., 
the grantee of the certificate, and when the plaintiff claims under 
a transfer of the certificate signed J. J. G., there being no evidence 
of the identity of J. S. G. and J. J. G., it is error for the court to 
assume that identity in its charge; and an assignment of error that 
the court erred in that charge, setting it out, is sufficiently specific. 
Golden v. Patterson, 628. 


ASSIGNOR AND ASSIGNEE. 

1. In a petition filed by creditors against an assignee appointed 
under the act of March 24, 1879, for misapplying the assets received 
by him, there was no distinct averment that there did not remain 
in the hands of the assignee assets not misapplied, sufficient to dis- 
charge the debts. On general demurrer, held, 

(1) That the omission was not fatal. 

(2) The statute having been made for the benefit of insolvent 
debtors and their creditors, no presumption can arise that a debtor 
who avails himself of its provisions is solvent. 

(8) Conclusion against the demurrer reached in a case where the 
property misapplied was alleged to be of a value equal to two- 
thirds of the indebtedness of the assignor. Blum v. Wettermark, 80. 


ATTACHMENT. See DAmaags, 11. 
1. An affidavit for an attachment stating that the defendants 
were about to convert their property or a part thereof into money 
for the purpose of placing it beyond the reach of their creditors,” 
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ATTACHMENT — continued. 
is not open to the objection that it states two separate grounds for 
an attachment in the alternative. Blum v. Davis, 423. 

2. A charge which makes a wrongful suing out of an attachment 
depend upon the fact that the debtors were not converting their 
property into money, etc., at the time of the attachment, instead of 
putting it upon the ground that they were not about to so convert 
it, as applied to this cause, is not erroneous, not being to the preju- 
dice of the party complaining. Id. 

ATTORNEY. See DamaGes, 10. District ATTORNEY. EXECUTION 
SALE, 3. EXECUTORS AND ADMINISTRATORS, 3. 

ATTORNEY'S FEES. See INJUNCTION, 2. JUDGMENT, 12. 

AWARD. 

1. Questions decided by the commission of appeals in arriving at 
their award, in cases referred to them by agreement, are as con- 
clusively settled, for the purpose of further proceedings in that 
case, as they would be by the adjudication of the case by this court. 
Burns v. Ledbetter, 282. 

3ANKRUPT. See JURISDICTION, 6. 

1, After the public notice required by the statute has been given, 
creditors of a bankrupt must be treated as having notice of the 
proceedings. Brown v. Causey, 340. 

2. The discharge of a bankrupt operates as a bar to any action 
against him by a creditor whose debt has not been scheduled, and 
who had not been served with notice from the bankrupt court. Jd, 

3. Under the act of 1867, a bankrupt’s discharge cannot be 
impeached in a state court for fraud or any of the causes which 
would have prevented the United States district court from grant- 
ing the discharge. Jd. 

BONA FIDE PURCHASER. See Trusts, 5. 

1. The defendant in the trial of the right of property made a 
trust deed to certain land to his sureties on the claim bond, empower- 
ing the sale of the land in case he should fail to pay off or otherwise 
satisfy the bond at its maturity. Held, 

(1) When judgment was rendered against him and he failed to 
satisfy the bond, the contingency which authorized the sale of the 
land had happened. 

(2) Parties claiming under a superior outstanding title on the 
ground of want of notice of the trust, must, in order to defeat the 
trust deed, show themselves to have been bona jide purchasers 
without notice and for valuable consideration paid before such 
notice. 

(3) Where the evidence was that part of the consideration was 
paid before notice of the trust, but the amount so paid was not 
shown, it is insufficient to establish the defense of bona jide pur- 
chasers without notice. Morton v. Lowell, 643. 

VoL. LVI — 42 
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BOND. 
1. See opinion for a bond exacted by an officer which was neither 
good as a statutory or common law bond. Wooters v. Smith, 198. 


BREACH OF WARRANTY. See INSURANCE Company, 8. 
BURDEN OF PROOF. See CiTIEs anp Towns, 1. 


CASES APPROVED. 
1. G. H. & S. A. R’y Co. v. McDonald, 53 Tex., 510, approved and 
followed. G. H. & S. A. R. R. Co. v. Butler, 506. 


CASES DISCUSSED. 
1. Daniels v. Larendon, 49 Tex., 219, discussed. Saylor v. Mara, 91. 


CASES DISTINGUISHED. 
1. This case distinguished from Labadie v. Dean, 47 Tex., 91. Say- 
lor v. Marx, 90. 


CAVEAT EMPTOR. See ExecuTION SALR, 3. 

1. When from the nature of the article sold its value and peculiar 
properties can be determined only by scientific knowledge possessed 
by the vendor, and of which the purchaser is ignorant, the doctrine 
of caveat emptor does not apply. Jones v. George, 149. 

2. A druggist selling drugs to a customer impliedly warrants that 
they are of the character called for. Id. 


CERTIFICATE. See EvipENce, 8. 
CERTIFICATE OF ACKNOWLEDGMENT. See ACKNOWLEDGMENT, 1. 


CERTIFICATE OF STOCK. 

1. In a suit to establish the former existence, validity and contents 
of a certificate of stock in a joint stock company, its loss, owner- 
ship, and the plaintiffs’ rights under it, which was brought in 1878, 
it was sho vn that the stock was issued to the ancestor of plaintiffs 
in 1841, and still stood in his name on the books of the company. 
The court found that the certificate had been lost, and the plaintiffs, 
as heirs of the original owner, owned it. Held, 

(1) The judgment of the court decreeing the ownership of the 
certificate to be in plaintiffs on the facts found was proper. 

: (2) Such a judgment must provide for ample indemnity to the 

4 company against all risks that the certificate, which was transfer- 
able by indorsement, might be found, and its ownership be found in 
another. 

(3) On account of the value of the certificate being fluctuating, 
from $150 to $10,000, and the necessity for a continuing indemnity 
to the company against loss, the cause should remain upon the docket 

~ of the court below until from lapse of time or otherwise all risk 

that the company might be held liable on the original stock had 
ceased. Calveston City Co. v. Sibley, 269. 
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CERTAINTY. See ASSIGNMENT OF ERROR, 2. DEED, 8. DESCRIPTION, 1. 

1. The same particularity in pleading is not required in a motion 

to quash a writ of possession, and the return of the sheriff thereon, 

made in the case in which relief is sought and in regard to a matter 

of record therein, as would be in ordinary cases. MeFurland v. Moor- 
ing, 118. 

2. The want of certainty in a motion to quash a writ of possession, 
and the return of the ofticer thereon, in not sufficiently describing 
the judgment on which the writ issued, and the manner in which 
the writ was executed, is cured by the answer of the officer, if it 
fully describes the judgment, and the manner in whichthe writ was 
executed. Id. 

3. The filing of a petition in error by an executrix, and its service 
on the officer, having a writ of possession issued under the judg- 
ment against her operates as a supersedeas, and the subsequent exe- 
cution by that officer of the writ of possession is an abuse of the 
process of the court, which, as between the parties, may be cor- 
rected by motion, if the same be filed in a reasonable time. Id. 


CHARGE OF COURT. See ABANDONMENT, 6. ATTACHMENT, 2. NEG- 
LIGENCE, 3. PRACTICEIN District Court, 15. RAarmLway COMPANY, 
10, 11. STATUTES CONSTRUED. 16. 

1, When a charge of the court presents a question outside of the 
case as made by the pleadings, and upon which the verdict might 
have been found, a judgment based on such verdict will be re- 
versed. Loving v. Dixon, 75. 

2. It is error to instruct the jury in a suit for damages against a 
corporation in which exemplary damage is claimed, to returna ver- 
dict for such damages as they believe from the evidence the plaintiff 
is entitled to, without furnishing them a rule for their guidance in 
discriminating between actual and exemplary damages. G. H. & 
S.A. R’y Co. v. Dunlavy, 256. 

3. See opinion for a charge of court affecting the right of action 
of a tenant in common, held erroneous. Parks vy. Dial, 261. 


CITATION, 

1, The citation in a suit against an incorporated railway company 
described the company asa railroad company. Held, that there was 
no error in overruling the motion to quash the service. G. H. & 
S. A. R’y Co. v. Donahoe, 162. 


CITATION BY PUBLICATION. See Herrs, 4 


CITIES AND TOWNS. See Damaaes, 16. , 
1. An ordinance of the city of Galveston required the city engi- 

neer, where certain preliminary notices had been given, to proceed 

to fill up lots designated by the health officer of the city, and to 
make a list of the lots so filled, entering opposite each lot its proper 
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CITIES AND TOWNS — continued. 
portion of the cost. Upon the approval of that list by the city 
council, the amount placed opposite to each lot was made an assess- 
ment against the sameand a lien thereon. In a suit toenforce such 
assessment and lien, held, 

(i) That the burden of showing clearly, from the proceedings of 
the city council, that the assessment sought to be enforced was em- 
braced in a list reported by the engineer and approved by the coun- 
cil, devolved upon the city. 

(2) That the approval of the council must be based on the report 
or list of the engineer, and where the proceedings showed no list 
embracing the assessment dated and sworn to on August 17th, and 
the action of the council was predicated on the report of a commit- 
tee to examine reports of the engineer, which committee reported 
on August 3d, that it did not appear that the approval of the coun- 
cil embraced the work done on the lots in question. 

(3) That the proceedings of the council in this case failed to show 
a valid assessment. 

2. See this case for the views of Associate Justice Stayton as to 
the want of power in the city council, under the charter, to author- 
ize the health officer to designate lots to be filled, so as to make the 
cost of filling a lien on the lots. Lufkin v. City of Galveston, 522. 


CITY COUNCIL. See Cries anp Towns, 1. 
COLLATERAL PROCEEDING. 


1. When a question has been decided by the court of appeals. 
within the scope of its jurisdiction, rights acquired under the judg 
ment in which the decision was made cannot be disturbed by a col* 
lateral proceeding begun in the district court. Crane v. Blum, 325. 

2. The question of the jurisdiction of the county court over the 
person of a party to suit before it, being once determined on appeal! 
by the court of appeals, must be held conclusive as to parties and 
privies. Id. 

3. The good of society and the preservation of rights and good 
order require that when once the rights of parties have been 
determined by the ultimate tribunal provided by law for their 
adjudication, the same should pass from'the field of strife forever: 
any other rule would fill the court with causes which have once 
been determined, and render all rights of property uncertain and 
the most solemn judgments a mockery. Jd. 


COLONIZATION LAWS. 

1. After the passage of the law of March 26, 1834, and up to the time 
when the constitution of the republic was adopted, all sales of land 
granted to settlers, and agreements for their sale before the issuance 
of title, were nullities. Holmes v. Johns, 41. 


COMBINATION. See Contract, 12, 
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COMMERCIAL PAPER. See Promissory Norm, 1. 
COMMISSION OF APPEALS. See Awarp, 1. JUDGMENT, 10, 
COMMON LAW. See Divorce, 1. 


COMMON LAW BOND. See Contract, 6. Duress, 2. OFFICIAL 
Bonn, 1, 2. 


COMMUNITY PROPERTY. See MecHanic’s Lien, 7. HoMmestreap, 9. 
PARTIES, 5. 

1, Where community property was sold by the husband after the 
death of the wife, and there was a great lapse of time, together 
with long possession, under a bond for title, by defendants, before 
suit was instituted by the heirs of the wife to recover the land, held, 

(1) That the jury was authorized to presume that there were 
community debts or such other circumstances as authorized the 
husband to make the sale. 

(2) That the charge of the court went too far in telling the jury 
that after the great lapse of time it was a presumption of law that 
the husband had authority to sell: but where the assignment of 
errors is too general to require the court to revise the charge, and 
especially where, under the facts, any other verdict would have 
been against the evidence, the error becomes immaterial. 

(3) That where there was only negative evidence against the 
above presumption, the witnesses confessing ignorance of the state 
of affairs, a charge to the jury that if it had been proven that there 
were no community debts the husband was not authorized to sell 
his deceased wife’s interest, was properly refused by the court. 
Veramendi v. Hutchins, 414. 


COMPRESS AND STORAGE COMPANY. See Contract, 8, 9, 10, 
11, 12. 


COMPROMISE. 

1. The compromise of a doubtful right is a sufficient foundation 
of an agreement, and such compromise will not be set aside though 
it should afterwards appear that the party taking something under 
the contract was really entitled to nothing, provided the compro- 
mise was in good faith, and without concealment, fraud or misrep- 
resentation. Camoron v. Thurmond, 22. 

2, When there is a plea denying that there was any consideration 
to support an agreement, when the agreement on its face purports 
to have been made as a compromise of conflicting claims to land, it 
is proper to plead and prove that when the agreement was made 
there was pending litigation for the land between the parties, Lit- 
tle v. Allen, 133. 

3. A mutual agreement to compromise litigation is itself a valu- 
able consideration tv support the agreement. Id. 
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CONDITION PRECEDENT. See Lanp, 1. 


CONDITION SUBSEQUENT. 
1. Parol evidence will not be heard to defeat a right to land con- 
veyed by deed when its object is to establish a condition subsequent. 
G. H. & S. A. Ry Co. v. Pfeuffer, 66. 


CONSIDERATION. See AGREEMENT, 1. COMPROMISE, 3, CONTRACT, 
10. DAMAGES, 16. 


CONSOLIDATION. See RatLbway Company, 16. 
CONSTABLE. See EVIDENCE, 8. 


CONSTITUTIONAL LAW. 

1. Art. 6, sec. 24 of the constitution, conferring on the judges of 
the district court power to remove officers therein named, refers 
only to persons who are officers in the full sense of that term, after 
they have been elected or appointed, and have qualified as required 
by law. Flatan v. The State, 93. 

2. Under the present constitution the urban homestead exemption 
embraces not only the lots on which is the residence of the family. 
but, in addition thereto, the lot or lots where the head of the famil 
exercises his calling or business, although the latter be not contigu- 
ous to the former, but entirely detached and separate therefrom. 
Miller v. Menke, 539. 

3. When so detached from the residence, the exemption of the 
lots used as a place of business can only be kept up by the continued 
use thereof. An abandonment of their use as a place of business 
terminates the exemption of those lots, notwithstanding the lots on 
which the home of the family may stand may still be used as a 
home. In this respect the urban and rural homestead differ. Id. 

CONSTRUCTION OF STATUTES. See GARNISHMENT, 4. STATUTES 
CONSTRUED. 

1. With the policy of a law the courts have but little concern. In 
construing a law the legislative intention should be ascertained 
from its language in connection with the every day wants and 
business of the people for whosé government the same was en- 
acted. That being ascertained and applied, the duty of the court 
is performed whether the policy thereby subserved be good or bad. 
Pool v. Wedemeyer et al., 287. 

CONSTRUCTIVE NOTICE. See County CLERK, 4. Trusts, 5. 

1. Constructive notice of an adverse claim to land cannot extend 
to deeds in the chain of title, prior to an unrecorded mesne convey- 
ance. Thompson v. Westbrook, 265. 

CONTINUANCE. 

1. An application for the continuance of a cause, made on a day 
of the term for which the cause had been set for trial, after a for- 
mer application during the term had been refused, can neither be 
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CONTINUANCE — continued. 


regarded as a first or second application under the statute, but is 
addressed to the sound discretion of the court outside of fixed rules; 
and the action of the court below thereon will not be reversed un- 
less there has been a manifest abuse of discretionary power. Due 
diligence was not shown when no effort was made to procure the 
testimony of a witness by deposition until during the term, and 
after the first application for continuance was overruled. Hunt v. 
Makemson, 9. 


CONTRACT. See AGREEMENT, 1. COLONIZATION Laws, 1. DAMAGES, 








10, 16. DisTricr ATTORNEY, 4. EQUITABLE LIEN, 1. RaATIFICA- 
TION, 1. 

1. A deed from a mother to a son recited a consideration paid. 
Afterwards the mother died, and by will devised the land to another, 
who, in an action of trespass to try title brought against him by 
the son’s heir, under a plea of ‘‘ not guilty ” attempted to show that 
the real consideration of the deed from the mother was the son’s 
promise to pay her a stipulated sum yearly, which was never paid. 
Held, 

(1) The deed from the mother to the son, reciting a consideration 
paid, and love and affection, was an executed contract. 

(2) The deed was not cancelled by the failure to pay the stipulated 
annuity. 

(3) In the absence of evidence showing the inability of the son's 
estate to comply with his alleged agreement, proof that he failed to 
pay the annuity would constitute no defense. Rainey v. Cham- 
bers, 17. 

2. The compromise of a doubtful right is a sufficient foundation 
of an agreement, and such compromise will not be set aside, though 
it should afterwards appear that the party taking something under 
the contract was really entitled to nothing, provided the compro- 
mise was in good faith, and without concealment, fraud or mis- 
representation. Camoron v. Thurmond, 22. 

3. The mere expression of an opinion is not a representation on 
which a party contracting is entitled to rely, and which, if found to 
be incorrect, will be sufficient to avoid the contract. Little v. Allen, 
133. 

4, When from the nature of the article sold its value and peculiar 
properties can be determined only by scientific knowledge possessed 
by the vendor, and of which the purchaser is ignorant, the doctrine 
of caveat emptor does not apply. Jones v. George, 149. 

5. A druggist selling drugs to a customer impliedly warrants that 
they are of the character called for. Id. 

6. To sustain a bond as a common law bond taken by an officer 
under color of authority, it must appear in substance that the per- 
sons seeking its enforcement or those in privity with them agreed 
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CONTRACT — continued. 
and consented to the contract evidenced thereby with the makers 
thereof. Wooters v. Smith, 198. 

7. Parties intending to ratify a contract must ratify it as an en- 
tirety, and this must be done while the other party thereto is living. 
The minds of the parties must meet at the time of the ratification. 
but when ratified the contract will relate back. Id. 

8. If a corporation whose business is the storing and compressing 
of cotton specifies its rates of charges and gives notice to a customer 

{: in advance, and the latter afterwards makes use of its warehouse, 

: he thereby assents to the proposed charges, and cannot refuse to pay 
them upon the ground that they are more than is reasonable or 
customary. Seeligson v. Taylor Compress Co., 211. 

9. The above proposition is true, notwithstanding a general pro- 
test against the rates charged, and notwithstanding the fact that 
this and similar companies afforded the only place for storage, and 
it was, to that extent, a case of necessity for the plaintiff. Jd. 

10. Where cotton is stored, the rates being so much in case it is 
both stored and compressed, but in case of its removal uncompressed 
a certain additional charge for storage, the contract is supported by 
a valid consideration, and enforceable. Jd. 

11.. A corporation chartered to store and compress cotton is under 
no obligation, by reason of its character or otherwise, to store cotton 
not designed to be compressed on the same terms as cotton designed 
to be both stored and compressed. Id. 

12. Such a contract as that above referred to is not against public 
policy. In the absence of legislation to that effect, parties, the 
character of whose business does not subject their property and 
services to public use, do not do so by combining, though enabled 
thereby to exact unreasonable charges for the services rendered. Jd. 

13. In asuit against an insurance company for the value of eighty 
barrels of honey insured by them, to be carried on a vessel from 
Tuspan, Mexico, to Galveston, Texas, and alleged to have been lost 
in a storm at sea, the defendants claimed that the honey was car- 
ried on deck, and for that reason denied liability therefor. Held. 

(1) That a policy on property in general terms, ‘‘ laden or to b 
laden on board,” does not cover property on deck; but if the goods 
are named, and are such as are usually carried on deck, in the par- 
ticular trade, for satisfactory reasons, this will be presumed to hav 
been known to persons doing an insurance business in such partic- 
ular trade, and to have been contesnplated by the parties to tly 
insurance contract. 

(2) Where, from the nature of the articles, they can properly be 
carried only on deck, it is a condition that they shall be so carried 

(3) The statements of experienced persons as to how the business 
in question had been carried on for a series of years, were admis 
sible in evidence as tending to show the usage in the trade. 
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CONTRACT — continued. 

(4) In order to establish the liability of the underwriters, it was 
not necessary to show a custom among them to pay losses on goods 
carried on deck. O. M. Ins. Co. v. Reymershoffer, 234. 

14. When the written portion of a policy of insurance describes 
the policy insured in general terms, which would embrace articles 
which by the printed terms of the policy are denominated extra 
hazardous, and prohibited, the written portion of the policy will 
govern, and the keeping of articles thus described as extra hazardous 
would not operate as a breach of the conditions of the policy. 

teorgia Home Ins. Co. v. Jacobs, 366. 

15. A policy of insurance described in writing the property insured 
as consisting of ‘‘family groceries, wines, liquors, tobacco and 
cigars,” and in the printed portion of the policy, and by the printed 
terms of the policy, fire-works were designated as specially hazard- 
ous. Held, 

(1) A construction that would include fire-works in the property 
insured, and thus avoid the effect of the printed condition, would 
be unauthorized. 

(2) It is competent for the insurer to prescribe the terms on which 
the risk is assumed, when they are not violative of law and do not 
contravene public policy, and a violation of them releases the insurer 
from liability. Jd. 

16. Though by the terms of a policy of insurance the insurance 
company may have sixty days after proofs are made to determine 
the matter and pay the loss, still if before the expiration of that 
time an authorized agent of the company denies the justice of the 
claim, and announces that it will not be paid, suit may be at once 
brought to enforce payment of the policy. Id. 


CONTRIBUTORY NEGLIGENCE. See County CLERK, 6. NEGLI- 
GENCE. 


CORPORATION. See Contract, 8, 9, 10, 11, 12. 

COSTS. See EXPENSE OF KEEPING PRISONERS. RULES OF CoURT, 2. 
COUNTY. See EXPENSE OF KEEPING PRISONERS. 

COUNTY ATTORNEY. See District ATTORNEY. 


COUNTY CLERK. 
1. The statutory provision giving a right of action against the 
county clerk and his sureties, for failure to record and index cer- 
tain instruments, applies to the parties interested in the instrument 
and entitled to have it recorded. Crews v. Taylor, 461. 
2. On general principles, third parties damaged by the neglect of 
the clerk have a right of action on his bond. Jd. 
3. The record of a deed reciting a consideration of $1,500 paid 
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COUNTY CLERK — continued. 
and secured is notice of the unpaid purchase money, and that prima 
facie a vendor's lien exists for its payment. Id. 

4. Where there was also a mortgage for the unpaid purchase 
money, the deposit of that mortgage for record, though the clerk 
failed either to index or record it, was constructive notice. Id. 

5. It seems that a party lending money under these circumstances, 
on the security of a mortgage on the same land, and suffering loss 
by reason of the unpaid balance of the purchase money having - 
precedence, is injured by his own fault. Id. 

6. At all events, such party making no inquiry of the clerk for 
an index book or for instruments filed and not recorded, and mak- - 
ing no inquiry of the vendor as to his claim, is guilty of negligence 
contributing to his injury, and cannot recover for the failure of the 
clerk to index and record the mortgage. Id. 


COURT OF APPEALS. See COLLATERAL PROCEEDING, 1. 
COVENANT. See DEED, 3. WARRANTY. 


DAMAGES. See County CLERK, 2. EVIDENCE, 4. EXEMPLARY DAM- 
AGES. 

1. When land is appropriated by a railway company in the con- 
struction of its road-bed, without recourse to the method pointed 
out for the condemnation of the same, the right of the owner to 
compensation is not waived by his standing by and permitting the 
company to construct its road over his land. Neither is his right to 
recover the land lost if the company refuses to make compensation. 
G. H. &S. A. R’y Co. v. Pfeuffer, 66. 

2. An action for damages against a railway company for injury 
resulting from running trial lines over land cannot be maintained 
by a subsequent purchaser. Id. 

3. One who executed an absolute grant of the right of way toa 
railway company, in consideration of one dollar paid, and of en- - 
hanced value to result to his property by the construction of the 
road, claimed damages for the breach of a collateral verbal agree- 
ment by which a terminal depot should be established at a particular 
point, which was not done. Held, 

(1) That the measure of his damages would have no relation to 

, the value of the land, but would be determined by the injury to the 
grantor, caused by the erection of a depot at another point, and the 
failure to deliver passengers and freight at the point agreed on for 
a terminal depot. Id. 

4, A. rents land to B., agreeing to furnish a cistern for B.’s use. 
In a suit for damages for breach of the contract, A. having failed 
to supply the cistern, held, 

(1) That damage to the crop because of loss of time whilst haul- 
ing water was not to be considered. 
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DAMAGES — continued. 

(2) That general opinions of witnesses as to amount of damages 
from failure to furnish cistern, based in part on loss of crop, were 
erroneously admitted. 

(3) That it was error to refuse a charge excluding from the con- 
sideration of the jury in estimating damages, sickness in the family 
occasioned by the quality of water used, or damage to the crop by 
loss of time whilst hauling water. Turner v. Strange, 141. 

5. A planter deceived by a druggist ina compound for destroying 
the cotton worm, whereby his crop was lost, cannot recover as 
damages the estimated value of the crop which might have been 
saved; such damages are too remote and conjectural. Jones v. 
George, 149. 

6. It is error to instruct the jury in a suit for damages against a 
corporation in which exemplary damage is claimed, to return a ver- 
dict for such damages as they believe from the evidence the plaint- 
iff is entitled to, without furnishing them a rule for their guidance 
in discriminating between actual and exemplary damages. G. H. 
& S. A. R’y Co. v. Dunlavy, 256. 

7. Ina suit for damages in which both actual and exemplary 
damages were claimed, the verdict was for $150 actual damages, 
and for $237.50 “‘for insult.” Held, the verdict by its terms ex- 
cluded the idea that a larger sum than $150 for actual damages was 
intended. Id. 

8. In a suit for injuries sustained while carrying out orders of an 
employer, the answer set forth carelessness and negligence on the 
part of the plaintiff, alleging notice to him of the danger and ex- 
planation thereof. Held, 

(1) That the plaintiff had the right to believe he could safely do 
the act by indicated means when so directed by an experienced 
workman, the plaintiff being inexperienced in the duty required 
and the danger not being obvious. 

(2) That his failure to examine into the danger attending the per- 
formance of the duty, under such circumstances, was not negligence 
on the part of plaintiff. Howard Oil Co. v. Farmer, 301. 

9. Some apparent danger must exist in order for a failure on the 
part of the person injured to minutely examine the machinery to 
constitute negligence. Id. 

10. The petition of plaintiff alleged that the city council of a 
town by resolution employed an attorney to obtain from the state 
patents for its lands, agreeing to pay him a portion of the land for 
his services; that before the patents were obtained the business was 
taken from the attorney by the city authorities. He sued for spe- 
cific performance, alleging the doing of various acts in fulfillment 
of his part of the contract, and there is an alternative prayer for 
the money value of the consideration promised him, but a failure 
to allege, either generally or specifically, damage to himseif. Judg- 
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DAMAGES — continued. 


ment by default was rendered and a writ of inquiry executed. on 
which there was a verdict for $1,250 as the value of the land. 
Held, 

(1) That as it was not alleged that the land had been patented, or 
could have been by proper action of the city council, there was no 
ground afforded for the recovery of any remuneration under the 
contract alleged. 

(2) If by reason of the city’s refusal to permit plaintiff to carry 
out his contract a case was stated for the recovery of damages, the 
measure of damages would not be the value of the land agreed to 
be conveyed. 

(3) There being no allegation of damages, none but nominal dam- 
ages could be recovered. 

(4) The allegations of the petition form no legal basis for the 
judgment. This error was fundamental, and fatal even to a judg- 
ment by default. City of Laredo v. Russell, 398. 

11. Inan action by an attaching creditor, when the debtor re- 
convenes for damages from suing out the attachment, evidence of 
damage sustained by the debtor by reason of subsequent attac!- 
ments by other parties is inadmissible. Blum v. Duvis, 42%. 

12. Damages cannot be recovered for injuries alleged to hay 
been received by an employee of a railroad company while in th» 
performance of a service not within the scope of his duty, if his 
opportunity for observing the danger was equal to that of the 
company; nor is the company guilty of negligence if the perform- 
ance of an unusually dangerous service was required for good rea- 
son, as for the safety of the passengers. H. & 7. C. R’y Co. v. 
Fowler, 452. 

13. It is a sufficient defense that the track, culverts, etc., were 
substantial and durable and supervised in their construction by 
competent engineers, so as to be able to withstand all ordinary 
storms in that locality; and the fact that the storm which caused 
the accident was of extraordinary and unprecedented violence did 
not render the company liable on the ground of negligence. Jd. 

14. If the employee was in the midst of the storm, and had the 
opportunity to observe the degree of danger attending the perform- 
ance of the service, damages cannot be recovered of the company 
on the ground that the latter knew the danger and the former did 
not. Jd. 

15. On the faith of the verbal agreement of the owner giving a 
railway company the right of way over his premises, free of charge, 
if it would construct ditches to carry off water, the road was con- 
structed and operated for years; the ditches also were dug. Seven- 
teen years afterward the owner sued for damages from the 
construction of the road on his land, and also damages to his ad- 
joining lands, crops, etc., from overflow. eld, 
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DAMAGES — continued. ° 

(1) That the doctrine of dedication or of estoppel in pais applies 
to the right of way for a railroad, railroads being public highways. 

(2) That the owner had dedicated the right of way to the public 
use, and the railroad company had acquired a vested right thereto, 
which was not divested by a failure to maintain sufficient ditches. 

(3) That even if the agreement had amounted only to a rev- 
oeable license, the compensation of the owner on the revocation of 
one license, and the condemnation of the land at the application of 
the company, would not be estimated by the value of the land as 
increased by the construction of the railroad. 

(4) The company, though liable for damages proximately result- 
ing from its failure to maintain sufficient ditches, is not liable for 
damages from an increased flow of water by reason of the ditches 
of another railroad company, such injuries not being approximately 
caused by the negligence of the defendant company. TJ. & N. O. 
R'y Co. v. Sutor, 496. 

16. A railway company made application for the right of way 
through certain streets of a town, which was refused, and after- 
wards obtained permission to go through the same streets, by agree- 
ing to extend the road a certain distance beyond the town, and 
executed a bond in the sum of $50,000, as stipulated damages, 
conditioned for the faithful performance of their agreement. Under 
the statute in force at the time, the railroad company could have 
made application to the state engineer, and he could have designated 
a route through the town, not to interfere with the commercial 
interest or convenience thereof. The railroad company failed to 
perform its part of the contract and the city brought suit on the 
bond. Held, ° 

(1) That the consideration paid and furnished by the city was not 
illegal, and the city authorities had power over the subject matter of 
the contract. 

(2) The contract was not ultra vires as to the railroad company, 
the power to contract for the right of way being one of the neces- 
sary incidents to carry out the purposes of the charter. If the con- 
tract were ultra vires, such defense could not be set up when the 
railroad was already in the enjoyment of the fruits of it. The city ~ 
had power to make such a contract. 

(3) That the amount named in the bond was stipulated damages, 
recoverable as such, and not a penalty; the damage from failure to 
perform the contract being incapable of accurate computation, and 
the amount having been agreed upon by both parties with a full 
knowledge of all the facts. Indianola v. G., W. T. & P. R’y, 594. 


DEBTOR AND CREDITOR. 
i. To authorize the marshaling of securities by one creditor for 
the protection of another, it must appear that the securities belong 
toa common debtor. Rogers v. Blum, 1. 
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DECLARATIONS. 





INDEX. 


1. The declarations of a deceased party exercising acts of owner- 
ship of land, concerning his title, when made in connection with 
such acts, to the effect that he had purchased the land, cannot be 
admitted in evidence to sustain the title of one claiming under him. 
McDow v. Rabb, 154. 


DEDICATION. See Damaaes, 15. 


DEED. See ACKNOWLEDGMENT, 1. CONDITION SUBSEQUENT. Home- 


STEAD, 9, 10, 12. TENANT IN ComMON, 1. TrustTs, 1, 2, 3, 4, 5. 

1. A deed from a mother to a son recited a consideration paid. 
Afterwards the mother died, and by will devised the land to another. 
who, in an action of trespass to try title brought against him by the 
son’s heir, under a plea of ‘not guilty” attempted to show that 
the real consideration of the deed from the mother was th® son's 
promise to pay her a stipulated sum yearly, which was never paid. 
Held, 

(1) The deed from the mother to the son, reciting a consideration 
paid, and love and affection, was an executed contract. 

(2) The deed was not cancelled by the failure to pay the stipulated 
annuity. 

(3) In the absence of evidence showing the inability of the son’s 
estate to comply with his alleged agreement, proof that he failed to 
pay the annuity would constitute no defense. Rainey v. Cham- 
bers, 17. 

2. The deed of a tenant in common to a specific portion of the 
common property is not void, but will be respected so far as it may 
be consistent with the rights of co-tenants. Camoron v. Thur- 
mond, 22. 

3. The legal effect of a deed which contains a covenant that the 
vendor has title to the land by regular chain of transfer from the 
original grantee, and warrants against the claim of any person. 
claiming under the same, is not materially different in its legal effect 
from a general warranty deed. Little v. Allen, 133. - 

4, When a deed is made under an agreement to compromise con- 
flicting claims to the land, the fact that the grantee had, at the date 
of the execution of the deed, title to the land by limitation, cannot 
be set up as such an outstanding title as would defeat the warranty 
contained in the deed, so as to defeat the payment of money which 
the agreement stipulates shall be paid by the grantee. Jd. 

5. A deed was made to the heirs of A. B. and his wife, A. B. and 
wife then being alive. The consideration was paid by A. B. and 
wife, who sold it and executed a deed therefor to another. After 
their death their heirs conveyed the land toa third party, with a 
reservation that if A. B. had sold it in his life-time, then the deed 
of the heirs was without warranty In asuit between parties claim- 
ing under the two conveyances, held, 

(1) The equitable title passed by the deed from A. B 
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DEED — continued. 
(2) No interest in the land descended to the heirs of A. B., and 
one passed by their deed. Bailey v. Willis, 212. 

6. It is not necessary to the validity of a deed of an executrix, 
who is authorized by the will to convey property only when advised 
80 to do by other persons named in the will, and for the payment of 
debts, that the consent of the executory advisors appear on the face 
of the deed. It may be proved by parol; and when with their con- 
sent the sale was made to pay debts, the equitable title vests in the 
purchaser. The heirs have no such vested right in the homestead 
as would invalidate a sale of it by the widow, executrix, under such 
circumstances. Brown v. McConnell, 229. 

7. If, at the time of the execution of a deed absolute on its face, 
a mortgage be executed to secure the payment of purchase money, 
the vendor may, when a default is made in payment of the purchase 
money, as between the vendee and himself, disregard the deed and 
make a valid conveyance of the land to another. Such subsequent 
conveyance would vest title in the purchaser, except as against one 
purchasing from the first vendee without notice actual or construct- 
ive of the mortgage. Thompson v. Westbrook, 265. 

8. A deed is not void for want of certainty by reason of the omis- 
sion of one of the calls in the field notes, where by the description 
given, and by reversing the calls in the field notes, the missing call 
can be supplied and the land identified. Parol testimony in aid of 
such a deed is admissible. Montgomery v. Carlton, 431. 

' 9, Where an execution against the individuals composing a mer- 
cantile firm is levied on certain lots as the property of the firm, and 
the sheriff's deed conveys to the purchaser all the estate, right, title 
and interest of the firm, the interest of the firm being that which 
is sold, the interest or estate of an individual member of the firm 
will not pass by the sale. Rogers v. Bradford, 630. 

10. No other or different right or interest than that actually levied 
on and sold passes by an execution sale. Qucere. Is an execution 
sale void where the property levied on is owned absolutely by the 
defendant in execution, and only an undivided half interest therein 
is levied on and sold? Id. 

11. A levy and sale are void for uncertainty where the undivided 
half interest of R. & O. is levied on and sold, and R. and O. each 
individually own such undivided half interest. Jd. 





DEPOSIT. See SEPARATE PROPERTY, 1, 2. 


DEPOSITIONS. 
1. The offense of forgery renders the one guilty of it so infamous 

as to disqualify him from testifying in a court of justice. And if 

his deposition be taken after indictment for that offense, though 
before conviction, it cannot be read in evidence if objected to. 
Webster v. Mann, 119. 
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DESCENT AND DISTRIBUTION. See EXECUTORS AND ADMINISTRA- 
TORS. JURISDICTION, 1. 

1. The minor heir, takes the estate cast by the death of the ances- 
tor, subject to be divested for payment of his debts, and free from 
being incumbered by any equities that may subsequently arise from 
improvements made under a verbal sale by the ancestor. The ver- 
bal agreement to convey, being in contravention of the statute of 
frauds, cannot be enforced on account of occupancy and valuabie 
improvements made under it, after the death of the ancestor. 
Ryan v. Wilson, 33. 

2. On the death of the wife her interest in the homestead descends 
and vests in her heirs, subject to administration and to the right of 
the husband to wind up the community affairs. This right of the 
husband must be limited chiefly to paying the community débts, 
and a purchaser from him does not acquire the interest of the 
children of the marriage when there were no debts of the com- 
munity to be paid. <A sale to support the children will not be suffi- 
cient to pass title to their interest in the homestead. Bell vy. 
Schwarz, 353. 


DESCRIPTION. See DEED, 8. 
1. Where part of the land sued for is claimed by limitation, and 
the plea describes that part so that it can be easily identified, the 
description is sufficient. Veramendi v. Hutchins, 414. 


DISCHARGE IN BANKRUPTCY. 

1. The discharge of a bankrupt operates as a bar to any aciion 
against him by a creditor whose debt has not been scheduled, and 
who had not been served with notice from the bankrupt court. 
Brown v. Causey, 340. 


DISCONTINUANCE. See JUDGMENT, 8. 


DISTRICT ATTORNEY. 

1. The fact that a district attorney for the district composed of 
the counties of Galveston and Harris was recognized by the district 
court as having a right to prosecute a suit for Galveston county, can- 
not estop the county, in a subsequent suit brought by him to recover 
commissions claimed in the former suit, from denying his authority 
to represent it, there being no such issue between the parties to the 
former suit Spencer v. Galveston County, 384. 

2. Before the adoption of the Revised Statutes, while county attor- 
neys were required to perform certain duties which might be per- 
formed by district attorneys, there was no law expressly requiring 
district attorneys to perform the duties imposed upon county attor- 
neys. Id. 

3. Under the act of August 21, 1876, and the laws in force prior 
thereto, it was not the duty of a district attorney to institute suit 
upon a defaulting county treasurer’s bond, Id, 
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DISTRICT ATTORNEY — contunued. 
4, A district attorney who prosecutes a civil suit for a county when 
not required so to do by law can recover no compensation for his 
services in the absence of a contract with the county. Id. 
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DISTRICT COURT. See LimitaTion, 3. 

1. The district court, under its general equity powers, has, in a 
suit brought against an assignee for the benefit of creditors, who is 
charged with misappropriating the assets, power to remove him and 
appoint another. Blum v. Wettermark, 80. 


DIVORCE. 

1. The provision of the Revised Statutes (art. 2247) that the hus- 
band or wife of a party toasuit . . . shall not be incompetent 
to testify except as to confidential communications between them, 
does not give parties to divorce suits the right to testify in their own 
behalf. Toso change the common law, the language of the statute 
should be clear and explicit. Cornish v. Cornish, 564. 

2. For construction of a former statute, see 41 Tex., 111. dd. 


DUE DILIGENCE. See CONTINUANCE, 1. 

1. An application for the continuance of a cause, made on a day 
of the term for which the cause had been set for trial, after a former 
application during the term had been refused, can neither be 
regarded as a first or second application under the statute, but is 
addressed to the sound discretion of the court outside of fixed rules: 
and the action of the court below thereon will not be reversed un- 
less there has been a manifest abuse of discretionary power. Due 
diligence was not shown when no effort was made to procure the 
testimony of a witness by deposition until during the term, and 
after the first application for continuance was overruled. lunt v. 
Makemson, 9. 


DURESS. 

1, A bond given as a condition to be permitted to enjoy a right 

clearly given by law, demanded by an officer who has possession 

of property which he has seized under process, cannot be said to be 

a voluntary bond when it is more onerous than the statute prescribes. 
Wooters v. Smith, 198. 

2. The taking of such a bond should be regarded, in the absence 
of explanatory facts, as evidence of the fact of a refusal to deliver 
the property unless the bond was given. Exacting the bond under 
such circumstances would be as to the maker coercion and oppres- 

_ sion, which would invalidate it asa common law bond. Id. 

3. See opinion for facts under which the bar of limitations applied 
to parties claiming rights under a bond executed as a replevin bond, 
and where possession of the property was resumed without refer- 
ence to the bond. Id. 

VoL, LVI— 43 
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EQUITABLE LIEN. 

1. One in possession of land as a homestead abandoned i} and 
acquired another. Purchase money notes were due from him for 
the abandoned homestead, which on abandonment he sold, and by 
agreement between himself, his vendee and his vendor, his vendee 
took up and executed in lieu thereof other notes to the original 
vendor, with the agreement that they should be secured by a lien 
on the land. In a suit against him by the original vendor on the 
substituted notes, held, 

(1) That he was estopped from asserting that such written con- 
veyance had not been made by him of the abandoned homestead as 
would support and raise a vendor's lien, he having resumed posses- 
sion of the land, and the maker of the substituted notes being 
insolvent. 

(2) He could not repudiate that portion of the contract requiring 
the lien while enjoying the benefits of the contract. 

(3) Equity will enforce the intention to secure the notes by lien. 

(4) There were no homestead rights which could prevent the 
creation of the lien. Thorn v. Dill, 145. 


ii EQUITABLE TITLE. See Drep, 6. 
il 1. A deed was made to the heirs of A. B. and his wife, A. B. and 
wife then being alive. The consideration was paid by A. B. and 
Hi | wife, who sold it and executed a deed therefor to another. After 
Bi their death their heirs conveyed the land toa third party, witha 

! reservation that if A. B. had sold it in his life-time, then the deed 
of the heirs was without warranty. In a suit between parties 
ni claiming under the two conveyances, held, 
1 (1) The equitable title passed by the deed from A. B. 

Hs (2) No interest in the land descended to the heirs of A. B., and 








none passed by their deed. Bailey v. Heirs of Willis, 212. 


(4 
I EQUITY. See MortaaGe, 1. STATUTE oF FRavps, 1. 

Ht | 1. The fact that a vendor fails to restore purchase money paid on 
a sale prohibited by law, and therefore void, raises no equity in the 
purchaser entitling him to an enforcement of the contract; other- 
wise the law itself would be defeated. Holmes v. Johns, 41. 

2. The rule that where a vendor has no title at the date of sale, 
any title afterwards obtained by him will inure to the benefit of the 
purchaser, does not apply if the sale was prohibited by law. Id. 


ESTATES OF DECEDENTS. See DESCENT AND DISTRIBUTION. EXEC- 
UTORS AND ADMINISTRATORS. HOMESTEAD, 9. JURISDICTION, 1. 
SEPARATE PROPERTY, 4. 


ESTOPPEL. See DAMaAGEs, 15. EQUITABLE LIEN, 1. INSURANCE 
CoMPANY, 6. 

| 1. No agreement made by the guardian of a minor concerning 
the partition of an estate in which he is interested, can, unless 
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ESTOPPEL — continued. 
ordered or sanctioned by a court having jurisdiction, operate an 
estoppel on the minor. Rainey v. Chambers, 17. 

2. An estoppel to be available as a defense need not be specially 
pleaded, but no verbal declarations can operate as an estoppel which 
did not influence the action of another. McDow v. Rabb, 154. 

8. The recovery of a judgment for title and possession of land by 
one of two joint owners in his own name, does not estop the de- 
fendant in a subsequent suit from contesting against the joint 
owner, who was not a party to the former suit, the title or possession 
of an undivided half of the land. Read v. Allen, 182. 


EVIDENCE. See Bona FiIpE PURCHASER. DAMAGES, 11. DEPOSI- 
TIONS. EXECUTORS AND ADMINISTRATORS, 2. HEIRS, 1. INSUR- 
ANCE COMPANY, 1. LANDLORD AND TENANT, 1. MORTGAGE, 1. 
PAROL EVIDENCE. PLEADINGS, 5. RAmWway Company, 10. TREs- 
Pass TO Try TITLE, 1. 

1. See opinion for a case in which evidence to show the existence 
of rights under a mortgage and note, prior to the sale under judg- 
ment of the property bound thereby, was improperly excluded. 
Hunt v. Makemson, 9. 

2. A defendant who, in a suit for property brought by an admin- 
istrator, disclaims all interest, is a competent witness to acts and 
conversations of the decedent affecting the title. Eastham v. 
Rountree, 110. 

3. The declarations of a deceased party exercising acts of owner- 
ship of land, concerning his title, when made in connection with 
such acts, to the effect that he had purchased the land, cannot be 
admitted in evidence to sustain the title of one claiming under him. 
McDow v. Rabb, 154. 

4. In an action for damages against a railway company, on 
account of the wrongful arrest of a passenger on its train caused 
by the conductor, it was alleged that the conductor was ‘‘acting 
within the scope of his authority.” Held, 

(1) It was competent to prove that in the performance of the act 
the conductor was acting within the sphere of his authority as con- 
ferred by the company, or under its instructions. G. H. & S. A. 
R’y Co. v. Donahoe, 162. 

5. The time-table of a railway company, which on its face an- 
nounces that it is for the government and information of employees 
only, and in terms reserves to the company the right to vary there- 
from at pleasure, is not admissible in evidence in a suit for damages 
against the company for not stopping the train ata place mentioned 
in the time-table, but at which no station was ever really established. 
Beauchamp v. I. & G. N. R’y Co., 239. 

6. The papers and orders of the probate court, or copies thereof, 
are the best evidence to show that an administration is not closed; 
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EVIDENCE — continued. 
oral testimony to that effect is secondary evidence. Williams & 
Guyon v. Davis, 250. 

7. Oral testimony that the records do not show that an adminis- 
tration was closed is inadmissible, being testimony to a conclusion 
of law. Id. 

8. The certificate of a constable to the fact of service of a copy 
of an account on which a mechanic’s lien is claimed, is not evidence. 
Pool v. Wedemeyer, 287. 

9. When the agreement of counsel in a cause to enforce a lien for 
materials furnished in building is that the material was furnished 
and charged to the contractor who did the work, it is not error to 
permit evidence of a verbal agreement by the owner of the property 
to pay for the same, he being the original defendant, the statute of 
frauds not being pleaded. Jd. 

10. The provision of the Revised Statutes (art. 2247) that the 
husband or wife of a party toasuit . . . shall not be incompe- 
tent to testify except as to confidential communications between 
them, does not give parties to divorce suits the right to testify in 
their own behalf. Toso change the common law, the language of 
the statute should be clear and explicit. Cornish v. Cornish, 
564. 

11. For construction of a former statute, see 41 Tex., 111. Id. 

12. A petition to recover for a loss by fire on a contract of insur- 
ance need not exhibit the policy nor set,forth such of its terms as 
are in the nature of conditions subsequent, or in the nature of ex- 
ceptions, or which are prohibitory of certain acts by the assured — 
all these being matters of defense. FE. T. Fire Ins. Co. v. Dyches, 
565. 

13. Although proofs of fire and loss are by the policy made con- 
ditions precedent, the petition is sufficient on this point if it alleges 
notice of the loss, and that on a day and at a place specified, proofs 
thereof were taken by A., the company’s agent, authorized thereto, 
and also authorized to settle and adjust the loss, who waived fur- 
ther proof, and promised to settle the loss. These facts would 
; estop the company from setting up failure to furnish proofs. Id. 

14. The comptroller, in answering interrogatories propounded to 
him, exhibited certain entries in an official book made in pencil. 
Held, 

(1) That these entries should have been admitted in evidence. 
Franklin v. Tiernan, 618, 


EXECUTED CONTRACT. See Contract, 1. 


EXECUTION. See Certainty, 3. Statutes CONSTRUED, 13. 
1. By lapse of twelve months between executions a judgment 
lien is lost. Williams & Guyon v. Davis, 250. 
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EXECUTION SALE. See SHERIFF’s DEED, 1, 2, 3. 

1. Where an appeal is taken under article 1493, Pasch. Dig., by 
the provisions of which execution may issue and property be seized, 
but no sale can be made pending the appeal, if nevertheless the 
officer sells, the purchaser at this void sale is entitled to be refunded 
the purchase money, the same having been applied to the satisfac- 
tion of the judgment. Burns v. Ledbetter, 282. 

2. The above proposition holds true although the purchaser was 
the attorney of the judgment plaintiff, and procured the issuance 
of the execution. Id. 

3. In this case the execution conferring no authority to sell, and 
for that reason, there being no valid sale, the maxim caveat emptor 
does not apply. Id. 

4. A purchaser at execution-sale, under a judgment against the 
husband, acquires title to the property purchased, if the same was 
acquired during coverture by deed, though executed to the wife, if 
the purchaser at execution sale had no knowledge as to whether the 
property was acquired by the separate means of the wife. Kline v. 
Upton, 319. 


EXECUTORS AND ADMINISTRATORS. See Parot EVIDENCE, 3, 4, 
5. SEPARATE PROPERTY, 4. 

1. One dying in 1849 provided in his will that his executors should 
settle all claims against his estate, and make partition of it, with no 
other action by the probate court except to probate the will, grant 
letters testamentary, and to receive the inventory. Held, 

(1) That after the executors had qualified and filed the inventory, 
the probate court had no jurisdiction over them, so long as they 
continued to discharge the trust. 

(2) Conveyances made by the executors to pay debts needed no 
approval by the court and derived no validity therefrom. 

(3) Its approval thereof was without jurisdiction, and the rec- 
ord thereof charged no one with notice of the same. Holmes v. 
Johns, 41. 

2. It is not necessary to the validity of a deed of an executrix, 
who is authorized by the will to convey property only when ad- 
vised so to do by other persons named in the will, and for the pay- 
ment of debts, that the consent of the executory advisors appear on 
the face of the deed. It may be proved by parol; and when with 
their consent the sale was made to pay debts, the equitable title 
vests in the purchaser. The heirs have no such vested right in the 
homestead as would invalidate a sale of it by the widow, executrix, 
under such circumstances. Brown v. McConnell, 229. 

3. A judgment obtained in the district court against the adminis- 
trator of an estate, and decreed ‘‘to be a preferred claim” against 
the estate, ‘‘and ordered to be paid in preference to all other debts,” 
is not entitled to priority over the ‘‘ expenses of administration ” 
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EXECUTORS AND ADMINISTRATORS — continued. 
which the probate law of 1870, section 207, prefers to all other 
charges except funeral expenses; and the district court, exercising 
probate jurisdiction, did not err in decreeing that the expenses of 
administration should be paid before such judgment. Williams v. 
Robinson, 347. 

4. Reasonable attorney’s fees for defending a suit in which such 
a judgment was rendered are included in the expenses of adminis- 
tration, and entitled to priority over such judgment. Id. 

5. It is competent for the district court, in a suit before it, to de- 
termine upon the issues between the parties that the plaintiff should 
recover the sums specified in the judgment, and to direct in a legal 
and appropriate manner their classification and payment by the 
probate court; but this exhausts its powers, and any direction to 
the probate court as tothe adjustment of the rights of creditors, not 
before the district court, is not binding upon the former. Id. 


EXECUTORY CONTRACT. See Venpor’s LIEN, 1. 
EXEMPLARY DAMAGES. See DamaGes. 


1. The principal is not liable in exemplary damages for the un- 
authorized malicious act of its agent. unless such act is ratitied or 
accepted by the principal. G. H. & S. A. Ry Co. v. Donahoe, 162. 

EXEMPTION FROM FORCED SALE. 

1. The exemption of household and kitchen furniture from forced 
sale does not include any other than furniture tor the family, and 
will not include beyond this furniture used in hotels and restau- 
rants. Heidenheimer v. Blumenkron, 308. 

EXPENSE OF KEEPING PRISONERS. 

1. Under the code the expense of keeping prisoners indicted 
within its limits devolves upon each county, notwithstanding any 
change of venue, and as a recompense for this the amount collected 
on a forfeited bail bond should be paid to such county. Galveston 
v. Noble, 575. : 

2. The sheriff of a third county had collected under execution 
the amount of the forfeiture, and having been enjoined at the suit 
of the county in which the case originated from paying over the 
money to the county from which the execution issued, became lia- 
ble for attorney's fees for preparing an answer requiring the two 
other counties to interplead. Held, 

(1) That the attorney’s fees be paid out of the funds in the sheriff's 
hands. Id, 

FACT CASES. See HomesTEapD, 12, Limitation, 2. Res ApDJUDI- 
CATA, 1. 

1. See case as to rights of legal, though not beneficial owner of 
judgment, to notice, when an order of sale issues against his direc- 
tions, and to his prejudice as mortgagee of the land to be sold. 
Hunt v. Makemson, 9. 
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FACT CASES — continued. 

2. See opinion for a case in which evidence to show the existence 
of rights under a mortgage and note, prior to the sale under judg- 
ment of the property bound thereby, was improperly excluded. Id. 

8. See opinion for facts pleaded, held sufficient to authorize tne 
introduction of parol testimony to prove the consideration for a 
deed, with a view of showing that the land was separate property. 
Camoron v. Thurmond, 22. 

4. See statement for case in which it was held that a judgment 
was rendered divesting the rights of heirs which was unauthorized 
by pleadings. Ryan v. Wilson, 36. 

5. See opinion for answer of respondent in a case of quo warranto 
to which a demurrer was erroneously sustained. Flatan v. The 
State, 94. 

6. See opinion for facts upon which it was held error not to sub- 
mit to the jury the question of undue influence on a testator in the 
execution of his will. Brown v. Pridgen, 124. 

7. See statement of case and opinion for facts from which a con- 
veyance of land may be presumed, consisting in acts and declara- 
tions of him who invokes the presumption, coupled with the conduct 
of him in whom the apparent title vested, though not of a character 
nor continued for a period that would confer title under the ten 
years’ statute of limitations. McDow v. Rabb, 154. 

8. Under such a state of facts as is presented in this case, it was 
error to find the conveyance from father to son fraudulent. Weood- 
son & Collins v. Douglass, 168. 


FINAL JUDGMENT, See JUDGMENT, 4. 


FORCED SALE. 

1. The exemption of household and kitchen furniture from forced 
sale does not include any other than furniture for the family, and 
will not include beyond this furniture used in hotels and restau- 
rants. Heidenheimer v. Blumenkron, 308. 


FORECLOSURE. See LIEN, 1. NECESSARY PARTIES, 1, 2. 
FORGERY. See WITNESS, 2. 


FORMER DECISION. 
1. It seems that in this state there is no inflexible rule making a 
former decision necessarily the law of the case. Burns v. Ledbet- 
ter, 282. 


FRANCHISE. 

1. Though in one sense an office is a franchise, the right to the 
same never vests until the person elected to have the same has fully 
qualified and has thereby become entitled to discharge the duties 
and receive the emoluments thereof. Flatan v. The State, 93. 
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FRAUD. 

1. A child whose father purchases land and pays for the same 
with money which he owes the child, taking title in the name of a 
third party with his knowledge and consent, may recover the 
property, though the father may at the date of the purchase have 
been in failing circumstances, and intended by the purchase to 
prefer the child to other creditors. Eastham v. Rountree, 110. 

2. If such a purchase, with the title thus conveyed, was intended 
by the father as an advancement, the child would be entitled to re- - 
cover the property only if the advancement was not to the preju- 
dice of existing creditors. Id. 

3. If a father in failing circumstances, with a view of secreting 
his property, shall invest in land, taking title thereto in the name 
of a third party with his consent, and on the trust that he will 
hold one-half interest in the same as an advancement for the child ~ 
of the purchaser, the title having vested in the third party, a court 
will not divest it to enforce the trust at the suit of the child, 
though the child did not participate in the fraud and had no 
knowledge thereof. Id. 

4. No resulting trust can spring from an act contrary to public 
policy ora statute. Id. 


FRAUDULENT CONVEYANCE. 
1. Under such a state of facts as is presented in this case, it was 
_error to find the conveyance from father to son fraudulent, 
Woodson & Collins v. Douglass, 168. 


GALVESTON ISLAND. See STaTuTES CONSTRUED, 27. 


GARNISHMENT. 

1. Where the answer of a garnishee, taken on commission, and 
made at a date subsequent to the service of the writ, fails to state 
his indebtedness, or what effects, etc., he had at the date of the 
service of the writ, such answer is defective. It is error on such 
answer to discharge the garnishee. Jemison v. Scarborough, 358. 

2. But where the interrogatory, though using the terms of the 
statute, is misleading, and the court is satisfied that the answer, 
though defective, is not willfully evasive, the answer, if excepted 
to, should be set aside, and a new commission issued. Id. 

3. The interrogatory should have required the garnishee to an- 
swer as to what effects of one party or the other he had in his pos- 
session at the time the writ was served; and what effects of such 
person, or either of them, he had in his possession at the time of 
his answer. Id. 

4, The act giving the remedy of garnishment is not liberally con- 
strued in favor of the party resorting to the remedy. Id. 


GIFT. See SEPARATE PROPERTY, 1. 
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GRANT. See ConDITION SUBSEQUENT. 

1. The absolute grant, by deed, of right of way to a railway 
company is not defeated by the failure of the company to comply 
with conditions on which the grant was obtained, there being no 
charge of fraud. G. H. & S. A. R’y Co. v. Pfeuffer, 66. 


GUARANTY. See JUDGMENT, 9. 
GUARDIAN AD LITEM. See PRACTICE IN District Court, 13. 


GUARDIAN AND WARD. See PARTITION, L 


HEIRS. See EQUITABLE TITLE, 1. EXECUTORS AND ADMINISTRATORS, 2. 
HOMESTEAD, 9. 

1. The heirs of an intestate, in order to be entitled to sue for the 
claim of their ancestor, must prove some fact bringing them within 
one of the exceptions to the rule; as lapse of more than four years 
since intestate’s death without administration, or that administra- 
tion has been closed and that there are no debts against the estate. 
Similar proofs must be made concerning the estate against the heirs 
of which it is proposed to bring suit on the ground of assets 
received. Webster v. Willis, 468. 

2. In such a suit against heirs, the law contemplates a judgment 
in personam and not in rem, and the verdict and judgment in the 
present case for the amount of the debt, and subjecting the land 
thereto, followed by the decree that the defendants are not responsi- 
ble for the amount of the judgment except to the extent of property 
received by them from the estate of their ancestor, are errone- 
ous, being contrary to the provision of the probate law, that, if the 
creditor of the intestate shall establish his debt, he shall recover 
judgment against the heir, or other party in possession of the prop- 
erty, to the amount of his debt; provided, that such judgment 
shall never exceed in amount the value of the property so held by 
the heir or other party. Id. 

3. The law in such a suit confers no specific lien on the property 
of the debtor. Id. 

4. Unknown heirs, when so sued, may be cited by publication. 
See McCampbell v. Henderson, 50 Tex., 611. Id. 


HOMESTEAD. See EXECUTORS AND ADMINISTRATORS, 2. 

1. The title to the homestead of the husband and wife, upon his 
death in 1863, he dying insolvent, and no constituent of the family 
other than the widow surviving him, vested in the widow, and a con- 
veyance of the same by her, made afterwards, vests the title in the 
purchaser. Rainey v. Chambers, 17. 

2. One in possession of land as a homestead abandoned it and ac- 
quired another. Purchase money notes were due from him for the 
abandoned homestead, which on abandonment he sold, and by agree- 
ment between himself, his vendee and his vendor, his vendee took 
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HOMESTEAD — continued. 
up and executed in lieu thereof other notes to the original vendor, 
with the agreement that they should be secured by a lien on the 
land. In asuit against him by the original vendor on the substituted 
notes, held, 

(1) That he was estopped from asserting that such written convey- 
ance had not been made by him of the abandoned homestead as 
would support and raise a vendor's lien, he having resumed posses- 
sion of the land, and the maker of the substituted notes being in- 
solvent. 

(2) He could not repudiate that portion of the contract requiring 
the lien while enjoying the benefits of the contract. 

(3) Equity will enforce the intention to secure the notes by lien. 

(4) There were no homestead rights which could prevent the cre- 
ation of the lien. Thorn v. Dill, 145. 

3. A citizen of Texas, owning a homestead in this state, left the 
state in i868 with his wife, declaring his dissatisfaction with the 
government, expressing his intention not to return, and removed to 
Tuspan, Mexico. He returned to this state in 1873 and died in 1878, 
but never occupied again his former homestead. In a contest be- 
tween a purchaser of the homestead at execution sale in 1871, and 
the widow and children of the deceased husband claiming home- 
stead rights, held, 

(1) The homestead was abandoned and homestead rights lost. 

(2) The power of the husband to bind his children by abandon- 
ment of the homestead is clear, and the rights of the wife were lost 
by her voluntarily leaving the homestead and accompanying the 
husband when he abandoned it. Smith v. Uzzell, 315. 

4. Long continued absence from the place once occupied as a 
homestead can be looked to by a jury only for the purpose of ascer- 
taining the intent with which the removal from it was made. Cline 
v. Upton, 319. 

5. The fact of removal from the homestead, coupled with an in- 
tention never to return to it as such, constitutes abandonment, and 
nothing less does. Jd. 

6. Though no length of absence from a homestead wili constitute 
an abandonment thereof, unless there be an intention not to return 
to it, yet an absence may be so long continued, and under such cir- 
cumstances, that a jury would be authorized to find that the inten- 
tion never to return and again use the homestead existed. Jd. 

7. Homestead rights are lost by an abandonment with intention 
at the time of removal not to return, and the length of such absence 
is not material; if the intention to abandon continued until the rights 
of a purchaser at execution sale attached, the title vests in the pur- 
chaser. Id, 

8. See opinion for charge of court on the subject of abandonment 
held error. Id, 
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HOMESTEAD — continued. 

9. On the death of the wife her interest in the homestead de- 
scends and vests in her heirs, subject to administration and to the 
right of the husband to wind up the community affairs. This right 
of the husband must be limited chiefly to paying the community 
debts, and a purchaser from him does not acquire the interest of 
the children of the marriage when there were no debts of the com- 
munity to be paid. A sale to support the children will not be 
sufficient to pass title to their intcrost in the homestead. Beil v. 
Schwarz, 353. 

10. Parol evidence will not be sufficient to establish that a con- 
veyance of the homestead, absolute on its face and duly acknowl- 
edged by the husband and wife, was intended as a mortgage, unless 
it amounts to proof clear, satisfactory and convincing. Brewster v. 
Davis, 478. 

11. Where the transaction was negotiated with the husband, it 
would not be a mortgage because the wife so intended it, the 
grantees being innocent of any illegal or improper purpose. Id. 

12. See this case for evidence insufficient to support a finding that 
such a conveyance, made to the sureties on the official bond of the 
husband, after he had admitted that he was a defaulter to an 
amount in excess of the value of the homestead, was intended as a 
mortgage, and was therefore illegal. Jd. 

13. Under the present constitution the urban homestead exemp- 
tion embraces not only the lots on which is the residence of the 
family, but, in addition thereto, the lot or lots where the head of 
the family exercises his calling or business, although the latter be 
not contiguous to the former, but entirely detached and separate 
therefrom. Miller v. Menke, 539. 

14. When so detached from the residence, the exemption of the 
lots used asa place of business can only be kept up by the continued 
use thereof. An abandonment of their use as a place of business 
terminates the exemption of those lots, notwithstanding the lots 
on which the home of the family may stand may still be used as a 
home. In this respect the urban and rural homestead differ. Jd. 

15. The homestead may be established on the separate property 
of the wife, and when so established it is the homestead of the family 
protected by the constitution. Ball, Hutchings & Co. v. Lowell, 579. 

16. When the husband dies leaving the homestead so established, 
no allowance in lieu of a homestead is to be made. Id. 


HUSBAND AND WIFE. See ABANDONMENT, 1. HOMESTEAD, 3, 9, 10. 
SEPARATE PROPERTY, 1. 

1. A judgment rendered against the husband for property claimed 
as the separate property of the wife, in a proceeding against the 
husband to which the wife was not made an actual party, is not 
binding on the wife. Read v. Adams, 182. 
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IMPROVEMENTS IN GOOD FAITH. 

1. A defendant in an action of trespass to try title who makes im- 
provements on the premises after suit brought, no matter what his 
intention may have been as to their removal, has no more right to 
claim that he acted in good faith than a mere trespasser. This is 
so though he may have sequestered and replevied the premises; 
and no tenant of his having notice of the suit has any greater 
rights than himself. JZenderson v. Ownby, 647. 


INDORSER. See JUDGMENT, 9. 

1. B. sold real estate, giving bond for title, and taking mortgages 
on other property to secure payment of purchase money notes. The 
purchaser sold the property, and indorsed the purchase money notes 
given to him to one who sued him as indorser. Prior to bringing 
suit the plaintiff had intervened in another suit brought by the 
holder of the notes given to B. for the property, and consented to 
judgment establishing the priority of B.’s lien, and that the property 
sold should be first subjected to the payment of B.’s notes before 
subjecting the other mortgaged property. In the subsequent suit 
against the purchaser from B., as indorser of the notes executed to 
him, held, 

(1) The defendant was not released from liability by plaintiff's 
failure to enforce the vendor's lien resulting from the second sale 
as the superior lien on the property. 

(2) The title not having passed from B., his vendor's lien existed 
notwithstanding the mortgage on other property, and continued 
until the purchase money was paid, or foreclosure and sale. It 
was the superior lien on the property, and continued until pay- 
ment. 

(3) In default of payment, B. could repossess the property or sell 
it to another. 

(4) When a contract for the sale of land is executory, the same 
presumption that a lien for purchase money is waived by taking 
other security does not exist which obtains when the title has 
passed. Rogers v. Blum, 1. 

2. A promissory note was executed and indorsed as follows: 

** $1,418. 24. GALVESTON, June 1, 1873. 

‘*Six months after date I promise to pay to the order of myself 
fourteen hundred and eighteen 24-100 dollars, value received, pay- 
able at ; 

(Signed) *‘ J, BLUMENKRON. 
** Indorsed: 
“J. BLUMENKRON. 
‘“*HERMAN HIRSCH. 
‘*S, HEIDENHEIMER, 
The note was made for a debt from Blumenkron to appellant, a firm 
of which S. Heidenheimer was a member, and indorsed by the 
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INDORSER — continued. 
maker, and Hirsch, and S. Heidenheimer to secure an extension. 
Held, 

(1) On the face of the note as indorsed and delivered, Blumenkron 
was maker, and Hirsch and 8S. Heidenheimer were indorsers. 

(2) The fact that Hirsch became a party to the note in its incep- 
tion and for the accommodation of Blumenkron did not make him 
liable otherwise than as indorser; nor is parol evidence admissible 
to show the intention with which he signed. 

(3) One who by regular indorsement becomes a party to commer- 
cial paper for accommodation, though done when the paper is made 
and before delivery, occupies a different position from strangers to 
the paper who write their names thereon. 

(4) Parol evidence is inadmissible to show that the indorser re- 
leased the owner of the note from obligation to use due diligence 
to enforce its collection, and a parol contemporaneous waiver of the 
right to notice cannot, under the statutes of Texas, be shown. 
Heidenheimer v. Blumenkron, 308. 

INJUNCTION. 

1. See this case for facts authorizing a writ of injunction to 
restrain the execution of a writ of possession against one not a 
party to the proceeding in which the judgment was rendered. Jef- 
Sus v. Allen, 195. 

2. The sheriff of a third county had collected under execution 
the amount of the forfeiture, and having been enjoined at the suit 
of the county in which the case originated from paying over the 
money to the county from which the execution issued, became lia- 
ble for attorney’s fees for preparing an answer requiring the two 
other counties to interplead. Held, 

(1) That the attorney's fees be paid out of the funds in the sheriff's 


hands. Galveston v. Noble, 575. 
INNOCENT PURCHASER. See Bona FipE PURCHASER. 

1. One may be an innocent purchaser from the heir and take the 
estate as against an unrecorded deed from the ancestor, Holmes v. 
Johns, 41. 

2. A deed containing a special warranty against all the world 
except the government is one under which the vendee may claim 
as an innocent purchaser, if other incidents to support that claim 
exist. Id. 

INSURANCE COMPANY. 

1. In a suit against an insurance company for the value of eighty 
barrels of honey insured by them, to be carried on a vessel from 
Tuspan, Mexico, to Galveston, Texas, and alleged to have been lost 
in a storm at sea, the defendants claimed that the honey was car- 
ried on deck, and for that reason denied liability therefor. Held, 

(1) That a policy on property in general terms, ‘laden or to be 
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INSURANCE COMPANY — continued. 


laden on board,” does not cover property on deck; but if the goods 
are named, and are such as are usually carried on deck, in the par- 
ticular trade, for satisfactory reasons, this will be presumed to have 
been known to persons doing an insurance business in such partic- 
ular trade, and to have been contemplated by the parties to the 
insurance contract. 

(2) Where, from the nature of the articles, they can properly be 
carried only on deck, it is a condition that they shall be so carried. 

(3) The statements of experienced persons as to how the business 
in question had been carried on for a series of years, were admissi- 
ble in evidence as tending to show the usage in the trade. 

(4) In order to establish the liability of the underwriters, it was 
not necessary to show a custom among them to pay losses on goods 
carried on deck. O. M. Ins. Co. v. Reymershoffer, 234. 

2. When the written portion of a policy of insurance describes 
the policy insured in general terms, which would embrace articles 
which by the printed terms of the policy are denominated extra 
hazardous, and prohibited, the written portion of the policy will 
govern, and the keeping of articles thus described as extra hazard- 
ous would not operate as a breach of the conditions of the policy. 
Georgia Home Ins. Co. v. Jacobs, 366. 

3. A policy of insurance described in writing the property insured 
as consisting of “family groceries, wines, liquors, tobacco and 
cigars,” and in the printed portion of the policy, and by the printed 
terms of the policy, fire-works were designated as specially hazard- 
ous. Held, 

(1) A construction that would include fire-works in the property 
insured, and thus avoid the effect of the printed condition, would 
be unauthorized. 

(2) It is competent for the insurer to prescribe the terms on which 
the risk is assumed, when they are not violative of law and do not 
contravene public policy, and a violation of them releases the 
insurer from liability. Id. 

4. Though by the terms of a policy of insurance the insurance 
company may have sixty days after proofs are made to determine 
the matter and pay the loss, still if before the expiration of that 
time an authorized agent of the company denies the justice of the 
claim, and announces that it will not be paid, suit may be at once 
brought to enforce payment of the policy. Id. 

5. A petition to recover for a loss by fire on a contract of insur- 
ance need not exhibit the policy nor set forth such of its terms as 
are in the nature of conditions subsequent, or in the nature of ex- 
ceptions, or which are prohibitory of certain acts by the assured — 
all these being matters of defense. F. T. Fire Ins. Co. v. Dyches, 
565. 

6. Although proofs of fire and loss are by the policy made con- 
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INSURANCE COMPANY — continued. : 
ditions precedent, the petition is sufficient on this point if it alleges 
notice of the loss, and that on a day and at a place specified proofs 
thereof were taken by A., the company’s agent, authorized thereto, 
and also authorized to settle and adjust the loss, who waived further 
proof, and promised to settle the loss. These facts would estop the 
company from setting up failure to furnish proofs. Id. 

7. Where the evidence is, that, with the exception of an outstand- 
ing unsatisfied vendor's lien, the purchase money on property of- 
fered for insurance had been paid, a charge based on the hypothesis 
that the jury are satisfied ‘‘that the purchase money had not been 
paid and that there was an outstanding unsatisfied vendor's lien,” 
was properly refused. Jd. 

8. It seems that a warranty that the land on which the insured 
building stands is owned in fee simple, is not broken if the party is 
in a condition to enforce specific performance of a bond to con- 
vey. Id. 

9. It is not error to refuse a charge when one substantially the 
same is given. See opinion. Id. 

INTEREST. See Usury. 

1. The plaintiff in the present action, though subrogated to the 
judgment lien, and though the judgment bore ten per cent. inter- 
est, was entitled to only the legal rate of interest on the purchase 
money paid out by him. Burns v. Ledbetter, 382. 


INTOXICATION. See RAILWAY ComMPAny, 10. 


JUDGMENT. See CERTIFICATE OF STOCK. COLLATERAL PROCEEDING. 
EXECUTORS AND ADMINISTRATORS, 5. HEIRS, 2. JUDGMENT LIEN. 
STOCKHOLDER, 1. 

1. A judgment was entered on the 16th of December, 1879, on a 
motion to enter the same nune pro tune as of the 6th of December, 
1879, that being the last day of the preceding term. The cause: had 
been submitted to the judge for trial on the law and facts in 
November, during the term which closed December 6, 1879. No 
consent to a continuance after submission was agreed to by counsel 
and placed of record, as required by rule 65 for the district courts. 
The judgment sought to be entered had never been read in open 
court; it bore no file-mark of the clerk showing it had been filed 
during the former term, nor was there any entry of that term in 
the judge's docket showing its character. The judge, in signing an 
exception to his action, on granting the motion to enter nunc pro 
tune, stated that the motion was granted because the judgment 
was “the exact judgment rendered by the court on the 6th Decem- 
ber, i879.” Held, 

(1) The entry of the judgment was in violation of rule 65 for the 
district courts. 

(2) To authorize the entry of a judgment nune pro tune, ‘the 
proof that it was rendered should be absolute and definite — abso- 
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lute from the record that a judgment was rendered, and its terms 
and conditions should be distinctly established by competent testi- 
mony. Camoron v. Thurmond, 22. 

2. See statement for case in which it was held that a judgment 
was rendered divesting the rights of heirs which was unauthorized 
by pleadings. Ryan v. Wilson, 36. 

3. A judgment which determines in favor of a vendee the valid- 
ity of a deed operates as a conclusive bar, in favor of the vendee 
and those claiming under him, to any claim by the vendor or his 
heirs to any property the title to which purported to pass by such 
deed, until such judgment is reversed or in some manner set aside. 
Webster v. Mann, 119. 

4. A final judgment was rendered in the supreme court, aflirm- 
ing the judgment of the district court, which was for the recovery 
of an entire survey of land, to which the plaintiff who recovered, 
in her original petition, alleged title to but a one-half interest. The 
original petition which disclosed the interest of plaintiff in the 
former suit was not incorporated in the record, but a first original 
petition was inserted. Held, 

(1) That the former judgment must be regarded as res adjudicata 
with reference to rights asserted by parties defending in the former 
suit, who claimed a half interest in the survey. 

(2) In a proceeding to revise and set aside the former judgment, 
the facts stated in the petition (which will be found in the state- 
ment of the case) were not sufficient to entitle plaintiff to relief. 
Read v. Alien et al., 182. 

5. The recovery of a judgment for title and possession of land 
by one of two joint owners in his own name, does not estop the 
defendant in a subsequent suit from contesting against the joint 
owner, who was not a party to the former suit, the title or posses- 
sion of an undivided half of the land. Jd. 

6. A judgment rendered against the husband for property 
claimed as the separate property of the wife, in a proceeding 
against the husband to which the wife was not made an actual 
party, is not binding on the wife. Id. 

7. Neither the title or possession of land can be affected by a 
judgment, as against one in possession claiming title, who was not 
made a party to the proceeding in which the judgment was ren- 
dered. Jeffus v. Allen, 195. 

8. A judgment against one of several joint contractors merges 
the contract, and thereby defeats an action thereon against the 
other parties thereto, atcommon law. But under the statute (R.%., 
1256) a different rule prevails; a discontinuance may be entered 
as to a co-defendant not served without affecting his liability in a 
subsequent action; and the same rule applies to parties who might 
have been made parties, but were not joined in the suit. Wooters 
v. Smith, 198. 
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9. Only such parties as are liable as indorsers, guarantors or 
drawers of accepted bills are exempt from the operation of the 
rule above announced. Id. 

10. Questions decided by the commission of appeals in arriving at 
their award, in cases referred to them by agreement, are as con- 
elusively settled, for the purpose of further proceedings in that 
case, as they would be by the adjudication of the case by this court. 
Burns v. Ledbetter, 282. 

11. A judgment obtained in the district court against the admin- 
istrator of an estate, and decreed “to be a preferred claim” against 
the estate, ‘‘and ordered to be paid in preference to all other 
debts,” is not entitled to priority over the “expenses of adminis- 
tration” which the probate law of 1870, section 207, prefers to all 
other charges except funeral expenses; and the district court, ex- 
ercising probate jurisdiction, did not err in decreeing that the 
expenses of administration should be paid before such judgment. 
Williams v. Robinson, 347. 

12. Reasonable attorney’s fees for defending a suit in which such 
a judgment was rendered are included in expenses of administra- 
tion, and entitled to priority over such judgment. Id. 

13. It is competent for the district court, in a suit before it, to 
determine upon the issues between the parties that the plaintiff 
should recover the sums specified in the judgment, and to direct in 
a legal and appropriate manner their classification and payment by 
the probate court; but this exhausts its powers, and any direction 
to the probate court as to the adjustment of the rights of credit- 
ors, not before the district court, is not binding upon the former. 
Id. 


JUDGMENT LIEN. 

1. The provisions of the Revised Statutes making judgments 
operate as liens from the date of their record, considered in con- 
nection with section 5 of the final title of the Revised Statutes, are 
held to be prospective in their operation. A judgment rendered 
before the adoption of the Revised Statutes, though only affirmed 
on appeal after that adoption, was not required to be recorded in 
order to preserve its lien. Woodson v. Collins & Douglass, 168. 

2. When a party suing for a debt, and claiming also a vendor's 
lien, obtains judgment for the debt, and appeals from that judg- 
ment because of the failure to allow the lien claimed, such appeal 
suspends the right to issue execution. The judgment lien is not 
extinguished by the failure to issue execution, nor by the appeal; 
but, on the affirmance of the judgment, relates back to the original 
judgment. Id. 

3. By lapse of twelve months between executions a judgment 
lien is lost. Williams & Guyon v. Davis, 250. 

Vout, LVI — 44 ; 
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JUDICIAL DISCRETION. See Apprat Bonn, 1. CONTINUANCE, 1, 


PARTITION, 4. PRACTICE IN DistRicT Court, 4. 

1, Judicial discretion can never be exercised to dispense with the 
observance of recognized rules for the protection of rights. Watts 
v. Holland, 54. 


JUDICIAL RECORDS. 


1. Contents of judicial records, unless lost or destroyed, cannot 
be proven by parol evidence. Williams & Guyon v. Davis, 250. 


JURISDICTION. See APPEAL Bonn, 2, 5,6. LimItTaTion, 3. STATUTES 


CONSTRUED, 8. 

1. One dying in 1849 provided in his will that his executors 
should settle all claims against his estate, and make partition of it, 
with no other action by the probate court except to probate the 
will, grant letters testamentary, and to receive theinventory. Held, 

(1) That after the executors had qualified and filed the inventory. 
the probate court had no jurisdiction over them, so long as they 
continued to discharge the trust. 

(2) Conveyances made by the executors to pay debts needed no- 
approval by the court and derived no validity therefrom. 

(3) Its approval thereof was without jurisdiction, and the record. 
thereof charged no one with notice of the same. Holmes v. 
Johns, 41. 

2. The district court, under its general equity powers, has, in a 
suit brought against an assignee for the benefit of creditors, who is 
charged with misappropriating the assets, power to remove him 
and appoint another. Blum v. Wettermark, 80. 

38. No formality of trial is necessary before a tribunal which must 
approve an officer’s official bond, to ascertain whether the office has 
become vacant by reason of a failure to give bond. The fact that 
the court has declared the office vacant, without process or forma} 
trial, will not prevent its action from being judicial in its character. 
Flatan v. The State, 93. 

4, When a question has been decided by the court of appeals. 
within the scope of its jurisdiction, rights acquired under the judg- 
ment in which the decision was made cannot be disturbed by col- 
lateral proceeding begun in the district court. Crane v. Blum, 325. 

5. The question of the jurisdiction of the county court over the 
person of a party to suit before it, being once determined on appeal 
by the court of appeals, must be held conclusive as to parties and 
privies. Id. 

6. The widow and heirs of a testator sued to recover land sold 
under a decree of the United States district court in foreclosure 
of a mortgage held by the assignee of an estate in bankruptcy. 
The widow and two others had been appointed executors by the 
will, free from the control of the probate court. The suit to fore- 
close was brought by the assignee against the executrix, but the 
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JURISDICTION — continued. 
petition in the present case alleges that at the time the suit was 
brought and the sale made the estate was being administered by her 
under the rules of the probate court. In that suit the executrix 
appeared and answered, claiming only the homestead exemption. 
Held, 

(1) That the United States district courts, as courts of bankruptcy, 
and the state courts have concurrent jurisdiction of suits for the 
recovery of the property of a bankrupt estate, or-of a debt due the 
estate, but the former have power to render their jurisdiction 
practically exclusive. 

(2) That had the defense been made that proceedings to collect 
the claim against the estate of deceased and enforce the lien were 
already pending in the probate court, the federal court would not 
have been divested of its jurisdiction, but the assignee merely 
required to elect between the two tribunals. 

(3) Where the bankrupt court proceeds to enforce a claim on the 
estate of a decedent, the preferences and exemptions given by the 
state law are to be respected. 

(4) That the decree rendered by the United States district court, im 
the exercise of its jurisdiction, bound the estate of deceased, and 
therefore those claiming the land as heirs or distributees; and this 
whether the estate was represented by an independent executrix, 
or one under the supervision of the probate court. Cuney v. Shaw, 
435. 

7. Where there is a demurrer to the jurisdiction of the court, and 
the record fails to show any action thereon, all parties before the 
court are taken to have submitted to its jurisdiction. Galveston v. 
Noble, 575. 

8. Where a petition for writ of error is filed, but there is no writ 
of error bond, bond for cost, nor affidavit of inability to give such 
bond, the supreme court has no jurisdiction to revise the judgment 
of the court below. Jndianola R’y Co. v. Fryer, 609. 

9. In a suit for land the appeal bond was conditioned for the 
payment of ‘‘all costs which may have accrued in the district 
court, and which may accrue in the supreme court, and all damages 
adjudged in said appeal;” and it omitted the condition, ‘‘for the 
prosecution of the appeal with effect.” JZeld, 

(1) That the bond was sufficient to give the court jurisdiction, 
and a motion to dismiss filed after the case had been pending on 
appeal several years was overruled. Franklin v. Tiernan, 618. 


JUROR. See STATUTES CONSTRUED, 22, 
JURY. See TRIAL BY JURY. 


JURY COMMISSIONERS, See Tria By Jory, 3, 
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LAND. See CoLonizaTion Laws, 1. NUNCUPATIVE WILL, 1. Stat 
UTES CONSTRUED, 1, 27. VENDOR’s LIEN. 

1. Where, in the partition of an estate, land ordered to be sold as 
incapable of division is on the application of a distributee allowed 
to be taken by him, on his executing his obligation with sureties to 
the other distributee for the appraised value, under the statute 
(Pasch. Dig., art. 1360), the payment of the money or execution of 
the obligation is a condition precedent to the vesting of title. Witll- 
iams & Guyon v. Davis, 250. 


LANDLORD AND TENANT. See IMPROVEMENTS IN Goop FalrH, 1. 

1. In an action of trespass to try title the defendant set up a pre- 

vious judgment obtained against the tenant of the present plaintiff, 
and claimed that the same was conclusive against him. Held, 

(1) That notwithstanding articles 4789 and 4790 of the Revised 
Statutes, directing that where the premises are occupied the person 
in possession shall be the defendant, and, where that person is a 
tenant, authorizing the landlord to make himself a party or be 
made a party on motion of the tenant, yet where the landlord is 
not a party, and has no notice of the pendency of the suit, he is 
not bound. 

(2) The petition and judgment in such previous suit against a ten- 
ant are inadmissible as evidence to defend the action by the land- 
lord; to treat them as conclusive against the plaintiff in such action 
is error sufficient for reversal. 

(3) That such previous suit stopped the running of the statute of 
limitations in favor of the landlord as to an undivided half interest 
sued for; but this did not apply to the remainder, to which no claim 
was there made. 

(4) Where the landlord’s possession has been sufficient to give him 
title by limitation as against any other part owner than the plaintiff 
in the previous suit, it is error to award to that plaintiff exclusive 
possession of the entire premises. 

(5) It seems that though such possession be insufficient to give 
title by limitation, it may be sufficient to protect the party from 
being ejected as a mere trespasser by a part owner suing only in his 
‘own behalf. Read v. Allen, 176. 


LAPSE OF TIME. See ComMMuNITY PROPERTY, 1. RatmLway Com- 
PANY, 14. 


LEVY. See DEED, 11. SHERIFF’s DEED, 1, 2, 3. 


LIEN. See ASSESSMENT. EQUITABLE LIEN. HEIRS, 3. INDORSER, 1. 
JUDGMENT LIEN. MECHANIC’S LIEN. VENDOR'S LIEN. 

1. The holder of a junior lien by recorded mortgage has the right 
to pay off the prior vendor’s lien; that right is not extinguished by 
foreclosure under proceedings to which the holder of the junior lien 
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LIEN — continued. 
is not a party, and may be shown under apt averments, in a con- 
troversy between the purchaser under the prior lien and the holder 
of the junior lien toadjust their respective interests in the property. 
Hunt v. Makemson, 9. 


LIMITATION. See LANDLORD AND TENANT. TRESPASS TO TRY TITLE. 
1. Limitation will not apply to an amended petition which simply 
amplifies and makes more specific the representations contained in 
the original petition, if the original petition states the cause of action 
and was filed in time. Jones v. George, 149. 

2. See opinion for facts under which the bar of limitations ap- 
plied to parties claiming rights under a bond executed as a replevin 
bond, and where possession of the property was resumed without 
reference to the bond. Wooters v. Smith, 198. 

3. The town of Victoria, owning certain lands outside of the town 
proper but within the corporate limits, caused it to be surveyed 
into farm lots separated by streets, and sold lots O and P, separated 
by a street, the deeds calling to run with the street. Subsequently 
by statute the limits of the corporation were reduced, leaving these 
lots outside, the statute providing that the streets should remain 
set apart for public use. The owner of lots O and P having united 
them in one enclosure, the county commissioners of Victoria county 
ordered the fence removed, and the plaintiff claiming the entire en- 
closure as his property, brought this suit to enjoin the enforcement 
of the order. Held, 

(1) That the suit involved the title to real estate, and that the 
district court had jurisdiction. 

(2) That the deeds from the town conveyed no title to the street, 
and that the plaintiff therefore acquired no title by adverse posses- 
sion for five years. 

(3) That the title by the party in possession under the ten years’ 
limitation, because such possession only continued ten years when 
counted against the county as well as the city, and against the 
former, being a subdivision of the state, the statute no more runs 
than against the state itself. Coleman v. Thurmond, 514. 

4. The limitation of one year, placed by statute upon actions for 
injuries to the person of another, as assault, battery, wounding or 
imprisonment, applies to actions for injuries from accidents on rail- 
roads also, the classes above named being examples merely, and not 
intended to restrict the operation of the statute. Tobin v. H. & T. 
C. R’y Co., 641. 


LOCATION. See STATUTES CONSTRUED, 27. 
MANDATORY AND DIRECTORY. See ASSIGNMENT OF ERROR, 1. 





MARITAL RELATIONS. See HusBAND AND WIFE. MARRIED WOMAN. 
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MARRIED WOMAN. See ACKNOWLEDGMENT, 1. 

1. A married woman may dispose of her property by will, sub- 
ject to the liability of her community property for the payment of 
community debts. Brown v. Pridgen, 124. 

MARSHALING SECURITIES. 

1. To authorize the marshaling of securities by one creditor for 
the protection of another, it must appear that the securities belong 
to a common debtor. Rogers v. Blum, 1. 


MEASURE OF DAMAGES. See DAMAGES, 3, 10. RAILWAY COMPANY, 4. 

1. A. rents to B., agreeing to furnish a cistern for B.’s use. Ina 

suit for damages for breach of the contract, A. having failed to 
supply the cistern, held, 

(1) That damage to the crop because of loss of time whilst haul- 
ing water was not to be considered. 

(2) That general opinions of witnesses as to amount of damages 
from failure to furnish cistern, based in part on loss of crop, were 
erroneously admitted. 

(3) That it was error to refuse a charge excluding from the con- 
sideration of the jury in estimating damages, sickness in the family 
occasioned by the quality of water used, or damage to the crop by 
loss of time whilst hauling water. Turner v. Little, 141. 

MECHANIC'S LIEN. See EvIDENCE, 9. 

1. Art. 3166 (R. S.) having reference to verbal contracts, does not 
require that the terms of a verbal contract shall be set out with the 
bill of particulars to be recorded, but on the contrary it was never 
intended that verbal contracts should be set out, or that contracts by 
law implied from the acts of the parties should be put into words 
and recorded.. Pool v. Wedemeyer, 287. 

2. When an account is filed under the statute to secure a me- 
chanic’s lien under a verbal contract, if it states that the work was 
done at the request and with the approval of the party to be 
charged, it is a sufficient compliance with the statute. Id. 

3. When an entire job is done under contract, the same reason 
and necessity do not exist for giving the various items of work or 
material as would in a case where there was no express contract for 
doing the entire job for a sum certain. Id. 

4, There was an express verbal contract to paint a house for $405. 
The mechanics made out, filed and recorded under the statute the 
following account: 


* Mr. Sandford — 












































** GALVESTON, March 1, 1874. 


**To WEDEMEYER & SCHULTE, Dr. 
‘HOUSE AND SIGN PAINTERS, GLAZIERS, GRAINERS AND PAPER. 
HANGERS. 
‘*To painting house of Mr. Pool, in and outside, two coats. ..$405.” 
Held: 
(1) It was unnecessary to set forth each item of work; the con- 
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MECHANIC’S LIEN — continued. 
tract being for the entire job for a sum certain, the whole was 
properly aggregated in one item. 

(2) The fact that the account did not bear the exact time when 
the work was completed was immaterial. Id. 

5. The certificate of a constable to the fact of service of a copy 
of an account on which a mechanic’s lien is claimed, is not evi- 
dence. Id. , 

6. When the agreement of counsel in a cause to enforce a lien for 
materials furnished in building is that the material was furnished 
and charged to the contractor who did the work, it is not error to 
permit evidence of a verbal agreement by the owner of the prop- 
erty to pay for the same, he being the original defendant, the 
statute of frauds not being pleaded. Id. 

7. It is no objection to an order of sale to enforce a mechanic's 
lien on community property against the husband’s interest that the 
heirs of the wife, who had died during litigation, were not made 
parties. The fact that equities may arise in the future affords no 
reason why the husband's interest should not be sold to satisfy the 
lien. Id. 


MERGER. See JupGment, 8. Srarures CONSTRUED, 14. 
MISTAKE. See STOCKHOLDER, 7. 


MORTGAGE. See County CLERK, 4, 5. Fact CASES, 1. HOMESTEAD, 

10, 11, 12. NegceEsSARY PARTIES, 1, 2. VENDOR AND VENDEE, 4. 

1. The holder of a junior lien by recorded mortgage has the right 

to pay off the prior vendor's lien; that right is not extinguished by 

foreclosure under proceedings to which the holder of the junior lien 

is not a party, and may be shown under apt averments, in a contro- 

versy between the purchaser under the prior lien and the holder of 

the junior lien to adjust their respective interests in the property. 
Hunt v. Makemson, 9. 


MOTION TO DISMISS. 

1. A motion todismiss a cause not filed within the time prescribed 
by the rules of court (Rules 8 and 9) will not be regarded except 
for defects which would affect the jurisdiction of the court. Zapp 
v. Michaelis, 395. 


NECESSARY PARTIES. 
1. When a vendor holding a mere equitable lien for purchase 
money seeks to enforce his lien against the vendee, a subsequent 
purchaser holding a deed for the land, and in possession thereof, is 

a necessary party. Robinson v. Black, 215. 
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NECESSARY PARTIES — continued. 


2. But if neither the party in possession or his vendor had more 
than a mere equity, and the party in possession was charged with 
notice by the recitals of the deed under which he claims fhat the 
purchase money notes had not been paid, such party in possession 
is not a necessary party to proceedings to foreclose. Id. 


NEGLIGENCE. See County CLERK, 6. DamaaeEs, 12, 13, 14. 































1, In a suit for injuries sustained while carrying out orders of an 
employer, the answer set forth carelessness and negligence on the 
part of the plaintiff, alleging notice to him of the danger and expla- 
nation thereof. Held, 

(1) That the plaintiff had the right to believe he could safely do 
the act by indicated means when so directed by an experienced 
workman, the plaintiff being inexperienced in the duty required 
and the danger not being obvious. 

(2) That his failure to examine into the danger attending the per- 
formance of the duty, under such circumstances, was not negligence 
on the part of plaintiff. Howard Oil Co. v. Farmer, 301. 

2. Some apparent danger must exist in order for a failure on the 
part of the person injured to minutely examine the machinery to 
constitute negligence. Id. 

8. See opinion for charge on negligence held correct. Id. 

4. A man whilst crossing the track of a railroad, at a public 
crossing, at night, was struck by the tender of a switch engine and 
fatally injured. Suit was brought alleging negligence on the part 
of the railroad company in various respects, and especially in the 
absence of sufficient lights. The answer of the company set up in- 
toxication on the part of the man killed, making him unconscious 
of the danger; and that he recklessly attempted to cross the track 
in front of an approaching engine. Held, 

(1) The depositions of witnesses as to the arrangement of lights, 
etc., on another occasion, but on the same sort of a night, were 
admissible if that arrangement had not been materially changed 
since the accident; but if such change had taken place, then those 
depositions would be irrelevant and inadmissible. 

(2) Where there was conflicting testimony as to whether a change 
of the lights, etc., had taken place, the court should not have 
excluded the deposition, but should have instructed the jury to dis- 
regard the evidence if they found that the surroundings had, in 
fact, undergone a material change. 

(3) That the sobriety or intoxication of deceased was a proper sub- 
ject for the consideration of the jury in determining whether he 
exercised due care or not. H. & T. C. R’y v. Waller, 331. 

5. The court was asked to instruct the jury that the failure of 
one about to cross a railroad track to look each way for an approach- 
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NEGLIGENCE — continued. 
ing engine is negligence. Also if the train was running at such a 
rate of speed as would have enabled deceased to have seen and 
avoided it, then his unsuccessful attempt to do so in front of it was 
negligence. These charges took the question of contributory neg- 
ligence from the jury and were rightly refused. Id. 


NEW TRIAL. : 

1, The supreme court will not grant a new trial on the ground of 
surprise when it was the result of misapprehension by the counsel, 
of the law of the case. Beauchamp v. I. & G. N. R’y Co., 239. 

2. Where the defendant in trespass to try title prayed to have his 
field notes corrected, and the cloud removed frcem his title, and the 
case being tried in the absence of the plaintiff, resulted in a judg- 
ment in favor of the defendant, held, 

(1) That the motion for a new trial, on the ground that the plaint- 
iff had a meritorious cause of action and for other reasons suffi- 
ciently established, was defective in not exhibiting the chain of 
title or other documentary evidence relied on, as the grounds of the 
motion were not sustained by the record. Blum v. Davis, 431. 


NOTICE. See BaNKRUPT, 1. CouNTY CLERK, 3, 4. Fact Cases, 1. 
JURISDICTION, 1. OFFICE, 6. POSSESSION. PURCHASER IN GOOD 
FalTH, 3. TRusTS, 5. VENDOR AND VENDEE, 4. 

1. Continuous possession by a vendee, in person or by tenants, is 
notice equivalent to record of his deed. Woodson & Collins, v. 
Douglass, 168. 

2. Constructive notice of an adverse claim to land cannot extend 
to deeds in the chain of title, prior to an unrecorded mesne convey- 
ance. Thompson v. Westbrook, 265. 


NUNCUPATIVE WILL. 
1. Real estate cannot be devised by nuncupative will. Watts v. 
Holland, 54. 
2. One named as executor by a nuncupative will cannot be a wit- 
ness to establish it. His disability was not removed by art. 6826, 
Pasch. Dig. Id. 


OFFICE. 

1. One elected to the office of sheriff who seeks an extension of 
the time provided by statute within which he shall qualify, by taking 
the oath of office and giving bond, must show some extraordinary 
reason why it should be granted. Flatan v. The State, 93. 

2. If one elected to the office of sheriff neglects or refuses to give 
the bond required by the statute within the time prescribed by the 

statute, it is the duty of the county commissioners’ court for the 
county to declare the office vacant and to fill the vacancy by ap- 
pointment. Jd, , 
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OFFICE — continued. 


8. Art. 6, sec. 24 of the constitution, conferring on the judges of 
the district court power to remove officers therein named, refers only 
to persons who are officers in the full sense of that term, after they 
have been elected or appointed, and have qualified as required by 
law. Id. 

4. Art. 3400 of the Revised Statutes does not confer on judges of 
the district court exclusive jurisdiction to declare vacant an office to 
which one has been elected, when he has refused or neglected to - 
qualify by taking the oath and executing the statutory bond. Jd. 

5. Though in one sense an office is a franchise, the right to the 
same never vests until the person elected to have the same has fully ~ 
qualified and has thereby become entitled to discharge the duties and 
receive the emoluments thereof. Id. 

6. For all purposes of qualification, a person who has received his ~ 
«certificate of election to an office is to be deemed in court, and he 
must take notice without citation of all that may occur in the court 
which must approve his bond and pass upon his qualification affect- 
ing his interest. After the officer has fully qualified, and his right 
to the office has vested, it cannot be divested by the state until after 
notice has been given to the incumbent. Id. 

7. No formality of trial is necessary before a tribunal which must 
approve an officer's official bond, to ascertain whether the office has 
become vacant by reason of a failure to give bond. The fact that 
the court has declared the office vacant, without process or formal 
trial, will not prevent its action from being judicial in its charac- 
ter. Id. 

8. The statute requiring a party elected to office to qualify within 
a prescribed period of time, will be construed as directory only in a 
case where, from reasons beyond his control, he cannot qualify _ 
within the time allowed; but such construction will not be given in 
a case of neglect or refusal to qualify. Id. 


OFFICER. See ConsTITUTIONAL LAW, 1. JURISDICTION, 4. OFFICE, 3, 6. | 
OFFICIAL BOND. See Bonp. ConrTRACcT. 










1. To sustain a bond as a common law bond taken by an officer 
under color of authority, it must appear in substance that the per- 
sons seeking its enforcement or those in privity with them agreed 
and consented to the contract evidenced thereby with the makers 
thereof. Wooters v. Smith, 198. 

2. See opinion for a bond exacted by an officer which was neither 
good as a statutory or common law bond. Id. 

3. A bond given as a condition to be permitted to enjoy a right 
clearly given by law, demanded by an officer who has possession of 
property which he has seized under process, cannot be said to be 
a voluntary bond when it is more onerous than the statute pre 
scribes. Id. 
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OFFICIAL BOND — continued. 

4, The taking of such a bond should be regarded, in the absence 
of explanatory facts, as evidence of the fact of a refusal to deliver 
the property unless the bond was given. Exacting the bond under 
such circumstances would be as to the maker coercion and oppres- 
sion, which would invalidate it as a common law bond. Id, 


OFFICIAL RECORDS. See PENCIL ENTRIES, 1. 


ORDER OF SALE. See Partiss, 8. 

1. See case as to rights of legal, though not beneficial owner of 
judgment, to notice, when an order of sale issues against his direc- 
tions, and to his prejudice as mortgagee of the land to be sold, 
Hunt v. Makemson, 9. 


OUTSTANDING TITLE. See WaRRANTY, 2. 


PAROL EVIDENCE. See Deep, 8. HoMmEsTEAD, 10. PROMISSORY 
Nore, 1. 

1. See opinion for facts pleaded, held sufficient to authorize the 
introduction of parol testimony to prove the consideration for a 
deed, with a view of showing that the land was separate property. 
Camoron v. Thurmond, 22. 

2. Parol evidence will not be heard to defeat a right to land con- 
veyed by deed when its object isto establish a condition subsequent. 
G., H. & S. A. R’y Co. v. Pfeuffer, 66. 

8. Contents of judicial records, unless lost or destroyed, cannot 
be proven by parol evidence. Williams & G uyon v. Davis, 250. 

4. The papers and orders of the probate court, or copies thereof, 
are the best evidence to show that an administration is not closed; 
oral testimony to that effect is secondary evidence. Id. 

5. Oral testimony that the records do not show that an adminis- 
tration was closed is inadmissible, being testimony to a conclusion 
of law. Id. 


PARTIES. See Action, 1. JUDGMENT, 8. NECESSARY PARTIES. RalL- 
way Company, 14. TrRustTs, 5. 

1. Under the statute of 1876 pertaining to the powers and duties 
of executors and administrators, the same rule obtained in regard 
to the heirs joining in a suit involving title to land that did under 
the act of 1848. Neither act required it. Zacharie v. Waldrom, 116. 

2. Neither the title or possession of land can be affected by a 
judgment, as against one in possession claiming title, who was not 
made a party to the proceeding in which the judgment was ren- 
dered. Jeffus v. Allen, 195. 

8. One tenant in common cannot maintain an action of trespass 
quare clausum fregit without joining his co-tenants in the suit. 

Parks v. Dial, 261. 
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4. When a vendor holding a mere equitable lien for purchase 
money seeks to enforce his lien against the vendee, a subsequent 
purchaser holding a deed for the land, and in possession thereof, is 
anecessary party. Robinson v. Black, 215. 

5. But if neither the party in possession or his vendor had more 
than a mere equity, and the party in possession was charged with 
notice by the recitals of the deed under which he claims that the 
purchase money notes had not been paid, such party in possession 
is not a necessary party to proceedings to foreclose. Id. 

6. It is no objection to an order of sale to enforce a mechanic's 
lien on community property against the husband’s interest that the 
heirs of the wife, who had died during litigation, were not made 
parties. The fact that equities may arise in the future affords no 
reason why the husband’s interest should not be sold to satisfy the 
lien. Pool v. Wedemeyer, 287. 


PARTIES AND PRIVIES. See CoLLATERAL PROCEEDING, 3. 


PARTITION. See Statutes CONSTRUED, 11. 


1. No agreement made by the guardian of a minor concerning 
the partition of an estate in which he is interested can, unless 
ordered or sanctioned by a court having jurisdiction, operate an 
estoppel on the minor. Rainey v. Chambers, 17. 

2. Where, in the partition of an estate, land ordered to be sold 
as incapable of division is on the application of a distributee al- 
lowed to be taken by him, on his executing his obligation with 
sureties to the other distributee for the appraised value, under the 
statute (Pasch. Dig., art. 1360), the payment of the money or exe- 
cution of the obligation is a condition precedent to the vesting of 
title. Williams & Guyon v. Davis, 250. 

8. The county court acquiring jurisdiction by service of citation 
on minor heirs in a proceeding for partition should appoint a 
guardian ad litem (Laws of 1876, p. 120, secs. 102-3). But if this is 
not done, the judgment rendered in the cause is voidable only and 
cannot be subject to a collateral attack. Montgomery v. Carlton, 
361. 


PARTNERSHIP. See SHERIFF’s DEED, 1, 2, 3. 


PASSENGER. 





1. It is the duty of a person about to take passage on a railway 
train to inform himself when, where and how he can go and stop, 
according to the regulations of the railway company; and if he 
makes a mistake, not induced by the company, against which ordi- 
nary care in this respect would have protected him, he has no 
remedy against the company for the consequences. Beauchamp v. 
I. & GN. Ry Co., 239. 
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PASSENGER — continued. 

2. By his ticket the passenger on a railway train acquires the 
right only to be carried according to the custom of the road. He 
has the right to go to the place which his ticket calls for on any 
train that usually carries passengers to that place, but he cannot 
insist on being carried out of the customary course of the road. Id. 


PENCIL ENTRIES. 

1. The comptroller, in answering interrogatories propounded to 
him, exhibited certain entries in an official book made in pencil. 
Held, r 

(1) That these entries should have been admitted in evidence. 
Franklin v. Tiernan, 618. 


PLEADING. See Fact Cask, 5. INSURANCE COMPANY, 5. RaAILWay 
CoMPANY, 14. STATUTE OF FRAUDS, 3. 

1. It seems that for the purpose of testing the admissibility of 
evidence, the plaintiff's petition, in so far as it states facts amount- 
ing to an answer to a cross bill, may be regarded as such answer, 
Hunt v. Makemson, 9. 

2. In a petition filed by creditors against an assignee appointed 
under the act of March 24, 1879, for misapplying the assets received 
by him, there was no distinct averment that there did not remain 
in the hands of the assignee assets not misapplied, sufficient to dis- 
charge the debts. On general demurrer, held, 

(1) That the omission was not fatal. 

(2) The statute having been made for the benefit of insolvent 
debtors and their creditors, no presumption can arise that a debtor 
who avails himself of its provisions is solvent. 

(3) Conclusion against the demurrer reached in a case where the 
property misapplied was alleged to be of a value equal to two-thirds 
of the indebtedness of the assignor. Blum v. Wettermark, 81. 

3. The same particularity in pleading is not required in a motion 
to quash a writ of possession, and the return of the sheriff thereon, 
made in the case in which relief is sought and in regard to a matter 
of record therein, as wuuld be in ordinary cases. McFarland v. 
Mooring, 118. ‘ 

4. The want of certainty in a motion to quash a writ of posses- 
sion, and the return of the officer thereon, in not sufficiently describ- 
ing the judgment on which the writ issued, and the manner in 
which the writ was executed, is cured by the answer of the officer, 
if it fully describes the judgment, and the manner in which the 
writ was executed. Id. 

4 5. When there is a plea denying that there was any consideration 
to support an agreement, when the agreement on its face purports 
to have been made as a compromise of conflicting claims to land, 
it is proper to plead and prove that when the agreement was made 
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PLEADING — continued. 
there was pending litigation for the land between the parties. Lif- 
tle v. Allen, 133. 

6. Limitation will not apply to an amended petition which simply 
amplifies and makes more specific the representations contained in 
the original petition, if the original petition states the cause of ac- 
tion and was filed in time. Jones v. George, 149. 

7. An estoppel to be available as a defense need not be specially 
pleaded, but no verbal declarations can operate as an estoppel which 
did not influence the action of another. McDow v. Rabb, 154. 

8. In a suit upon a contract to recover the contract price for spe- 
cific articles delivered to defendant, no set-off for unliquidated 
damages, the right to which was assigned to defendant, and which 
accrued by trespass in procuring the specific articles, can be allowed. 
Parks v. Dial, 261. 

9. A plea in trespass to try title which sets up title as resulting 
from a parol gift of the land in controversy, which fails to allege 
that the alleged donee made valuable improvements on the land, is 
bad on demurrer. Montgomery v. Carlton, 361. 


POLICY OF LAW. See ConsTRUCTION OF STATUTES, 1, 


POSSESSION. See LANDLORD AND TENANT, 1. 
1. Continuous possession by a vendee, in person or by tenants, is 
notice equivalent to record of his deed. Woodson v. Collins & 
Douglass, 168. 


POWERS. See Bona FIDE PURCHASER. 


PRACTICE IN DISTRICT COURT. See Certainty, 3. GARNISHMENT 
OFFICE, 7. TRANSCRIPT, 1. 

1. Aterm of court began on the 3d day of the month, and the 
docket was called for default and to enable parties to demand juries 
during the call on the 7th. No jury was demanded by counsel in 
the cause (they being present) for either party when the case was 
called. After the call was completed and the jury cases were set 
for a future day, the non-jury causes were called for trial, and 
plaintiff's counsel applied for a continuance, which being overruled, 
they demanded a jury. Held, that the application for a jury came 
too late. Hunt v. Makemson, 9. 

2. It seems that for the purpose of testing the admissibility of 
evidence, the plaintiff’s petition, in so far as it states facts amounting 
to an answer to a cross bill, may be regarded as such answer. Id. 

3. A judgment was entered on the 16th of December, 1879, on a 
motion to enter the same nunc pro tunc as of the 6th of December, 
1879, that being the last day of the preceding term. The cause had 
been submitted to the judge for trial on the law and facts in Novem- 
ber, during the term which closed December 6, 1879. No consent 
to a continuance after submission was agreed to by counsel and 
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PRACTICE IN DISTRICT COURT — continued. 
placed of record, as required by rule 65 for the district courts. The 
judgment sought to be entered had never been read in open court; 
it bore no file-mark of the clerk showing it had been filed during 
the former term, nor was there any entry of that term in the judge’s 
docket showing its character. The judge, in signing an exception 
to his action, on granting the motion to enter nunc pro tune, stated 
that the motion was granted because the judgment was ‘‘ the exact 
judgment rendered by the court on the 6th December, 1879.” Held, 

(1) The entry of the judgment was in violation of rule 65 for the 
district courts. 

(2) To authorize the entry of a judgment nunc pro tune, the proof 
that it was rendered should be absolute and definite,— absolute from 
the record that a judgment was rendered, and its terms and condi- 
tions should be distinctly established by competent testimony. 
Camoron v. Thurmond, 22. 

4. In a proceeding to establish a nuncupative will between the 
party claiming to be executor under it and the heirs, as contestants, 
in which a fraudulent combination was charged as existing between 
the party claiming to be executor, who was himself a witness, and 
the other witnesses to the will, it is the right of the contestants to 
have the witnesses placed under the rule so that they should not 
hear the testimony of each other. A refusal to place the witnesses 
under the rule in such a case, if requested, is cause for reversal. 
The discretion ordinarily confided to the judge is subordinate to law 
which confers the right to have the rule enforced. Watts v. 
Holland, 54. 

5. Judicial discretion can never be exercised to dispense with the 
observance of recognized rules for the protection of rights. Id. 

6. It is the right of a party to have witnesses placed under the rule 
inacivi cause. Id. 

7. For all purposes of qualification, a person who has received his 
certificate of election to an office is to be deemed in court, and he 
must take notice without citation of all that may occur in the court 
which must approve his bond and pass upon his qualification affect- 
ing his interest. After the officer has fully qualified, and his right 
to the office has vested, it cannot be divested by the state until after 
notice has been given to the incumbent. Flatan v. The State, 93. 

8. See opinion for facts upon which it was held error not to sub- 
mit to the jury the question of undue influence on a testator in the 
execution of his will. Brown v. Pridgen, 124. 

9. Where the answer of a garnishee, taken on commission, and 
made af a date subsequent to the service of the writ, fails to state 
his indebtedness, or what effects, etc., he had at the date of the 
service of the writ, such answer is defective. It is error on such 
answer to discharge the garnishee. Jemison v. Scarborough, 358. 

10. But where the interrogatory, though using. the terms of the 
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PRACTICE IN DISTRICT COURT — continued. 


statute, is misleading, and the court is satisfied that the answer, 
though defective, is not willfully evasive, the answer, if excepted 
to, should be set aside and a new commission issued. Id. 

11. The interrogatory should have required the garnishee to an- 
swer as to what effects of one party or the other he had in his pos- 
session at the time the writ was served; and what effects of such 
person, or either of them, he had in his possession at the time of his 
answer. Id. 

12. The act giving the remedy of garnishment is not liberally 
construed in favor of the party resorting to the remedy. Id. 

13. The county court acquiring jurisdiction by service of citation 
on minor heirs,in a proceeding for partition should appoint a guard- 
ian ad litem (Laws of 1876, p. 120, secs. 102-3). But if this is not 
done, the judgment rendered in the cause is voidable only and can- 
not be subject to a collateral attack. Montgomery v. Carlton, 361. 

14. When the plaintiff has proved a prima facie legal title in him- 
self, and the evidence of defendant does not establish title in him, 
it is proper for the court to instruct the jury to return a verdict for 
plaintiff. Id. 

15. The law again announced that a judgment in a civil cause will 
not be reversed for a mere failure on the part of the court below to 
cover in the charge every phase of the case, when attention is not 
called to the omission by a charge asked or otherwise. Van Alstyne 
v. H. & T. C. R’y Co., 373. 


PRACTICE IN SUPREME COURT. See ASSIGNMENT OF ERRORS, 2. 














APPEAL BOND. JURISDICTION, 9. MOTION TO Dismiss, 1. 

1. When a charge of the court presents a question outside of the 
case as made by the pleadings, and upon which the verdict might 
have been found, a judgment based on such verdict will be reversed. 
Loving v. Dixon, 75. 

2. The supreme court will not grant a new trial on the ground of 
surprise when it was the result of misapprehension by the counsel 
of the law of the case. Beauchamp v. I. & G. N. R’y Co., 239. 

3. A party must make the objections on which he relies in the 
court below, and such as are not there made cannot be made in the 
supreme court for the first time. Pool v. Wedemeyer, 287. 

4. Where the evidence is sufficient to sustain the verdict, though 
there is also evidence upon which a different verdict might be based, 
there is no ground for reversal. Howard Oil Co. v. Farmer, 
301. 

5. The law again announced that a judgment in a civil cause will 
not be reversed for a mere failure on the part of the court below to 
cover in the charge every phase of the case, when attention is not 
called to the omission by a charge asked or otherwise. Van Alstyne 
v. H. &T. C. Ry Co., 373. 














INDEX. 


‘PRACTICE IN SUPREME COURT — continued. 

6. Where there is a demurrer to the jurisdiction of the court, 
and the record fails to show any action thereon, all parties before 
the court are taken to have submitted to its jurisdiction. Galveston 
v. Noble, 575. 

7. Where a petition for writ of error is filed, but there is no writ 
of error bond, bond for costs, nor affidavit of inability to give such 
bond, the supreme court has no jurisdiction to revise the judgment 
of the court below. Indianola R’y Co. v. Fryer, 609. 


PRESUMPTION. See ASSIGNOR AND ASSIGNEE. COMMUNITY PROP- 
ERTY, 1. INSURANCE COMPANY, 1. RatLway COMPANY, 14. VEND- 
oR’S LIEN, 1. 

1. See statement of case and opinion for facts from which a con- 
veyance of land may be presumed, consisting in acts and declara- 
tions of him who invokes the presumption, coupled with the conduct 
of him in whom the apparent title vested, though not of a character 
nor continued for a period that would confer title under the ten 
vears’ statute of limitations. McDow v. Rabb, 154. 


PRINCIPAL AND AGENT. 
1. The principal is not liable in exemplary damages for the un- 
authorized malicious act of its agent, unless such act is ratified or 
accepted by the principal. G., H. & S. A. Ry Co. v. Donahoe, 162. 


PRINCIPAL AND SURETY. See INpoRsSER, 1. VENDOR’s LIEN, 1. 
- 1. One who signs a joint obligation with an understanding be- 
tween the principal, the payee, and himself, that he is but a surety, 
and shall not be considered bound unless the name of another surety 
is procured to the obligation, is not bound by a subsequent verbal 
promise to pay. Loving v. Divon, 75. 

2. In such a case, the condition on which the surety originally 
agreed to be bound never having been complied with, his second 
verbal promise would be but the promise to pay the debt of another; 
to enforce which, some consideration must be shown. The action 
could be only on the new promise which should be averred and 
proved. Id. 


PRISONER. See EXPENSE OF KEEPING PRISONERS. 
PROBATE MATTERS. See JURIspDICTION, 1. 


PROMISSORY NOTE. See EQuiTaBLe Lien, 1. PRINCIPAL AND 
SURETY. STATUTE OF FRAUDS, 2, 3. 
1. A promissory note was executed and indorsed as follows: 
** $1,418.24. GALVESTON, June 1, 1873. 
‘‘Six months after date I promise to pay to the order of myself 
VoL. LVI —45 
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PROMISSORY NOTE — continued. 
fourteen hundred and eighteen 24-100 dollars, value received, pay-- 
able at ———. 
(Signed) “J. BLUMENKRON. 
** Indorsed: 

**J. BLUMENKRON, 

‘HERMAN HIRSCH, 

‘**S. HEIDENHEIMER.” 
The note was made for a debt from Blumenkron to appellant, a firm 
of which S. Heidenheimer was a member, and indorsed by the 
maker, and Hirsch, and 8. Heidenheimer to secure an extension. 
Held, 

(1) On the face of the note as indorsed and delivered, Blumenkron 
was maker, and Hirsch and 8S. Heidenheimer were indorsers, 

(2) The fact that Hirsch became a party to the note in its incep- 
tion and for the accommodation of Blumenkron did not make him 
liable otherwise than as indorser; nor is parol evidence admissible 
to show the intention with which he signed. 

(3) One who by regular indorsement becomes a party to commer- 
cial paper for accommodation, though done when the paper is made 
and before delivery, occupies a different position from strangers to 
the paper who write their names thereon. 

(4) Parol evidence is inadmissible to show that the indorser re- 
leased the owner of the note from obligation to use due diligence 
to enforce its collection, and a parol contemporaneous waiver of 
the right to notice cannot, under the statutes of Texas, be shown. 
Heidenheimer v. Blumenkron, 308. ° 


PROTEST. See TAXaTION, 1. 

PUBLIC POLICY. See CONSTRUCTION OF STATUTES, 1. CONTRACT, 12. 
FRAUD, 4. 

PURCHASER. See Equity, 1. FRavp, 1, 2, 3, 4. HOMESTEAD, 9. 
VoID AND VOIDABLE, 1, 2, 3. 


PURCHASER IN GOOD FAITH. 

1. One may be an innocent purchaser from the heir and takes the 
estate as against an unrecorded deed from the ancestor. Holmes v. 
Johns, 41. 

2. A deed containing a special warranty against all the world ex- 

ot cept the government is one under which the vendee may claim as 
an innocent purchaser, if other incidents to support that claim 
exist. Id. 

3. A purchaser at execution sale, under a judgment against the 
husband, acquires title to the property purchased, if the same was 
acquired during coverture by deed, though executed to the wife, if 
the purchaser at execution sale had no knowledge as to whether the 
property was acquired by the separate means of the wife. Cline v. 

Upton, 319. . 
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QUAERE. See SHERIFF'S DEED, 2. 
QUO WARRANTO. 


1, See opinion for answer of respondent in a case of quo warranto 
to which a demurrer was erroneously sustained. Flatan v. The 
State, 93. 


RAILWAY COMPANY. See Damages, 12, 13, 14. STrocKHOLDER, 4, 








5, 6, 7, 8. 

1. The absolute grant, by deed, of right of way to a railway com- 
pany is not defeated by the failure of the company to comply with 
conditions on which the grant was obtained, there being no charge 
of fraud. G., H. &S. A. R’y Co. v. Pfeuffer, 66: 

2. When land is appropriated by a railway company in the con- 
struction of its road-bed, without recourse to the method pointed 
out for the condemnation of the same, the right of the owner to 
compensation is not waived by his standing by and permitting the 
company to construct its road over his land. Neither is his right to 
recover the land lost if the company refuses to make compensa- 
tion. Id. 

3. An action for damages against a railway company for injury 
resulting from running trial lines over land cannot be maintained 
by a subsequent purchaser. Id. 

4, One who executed an absolute grant of the right of way toa 
railway company, in consideration of one dollar paid, and of en- 
hanced value to result to his property by the construction of the 
road, claimed damages for the breach of a collateral verbal agree- 
ment by which a terminal depot should be established at a particular 
point, which was not done. Held, 

(1) That the measure of his damages would have no relation to 
the value of the land, but would be determined by the injury to the 
grantor, caused by the erection of a depot at another point, and the 
failure to deliver passengers and freight at the point agreed on for 
a terminal depot. Id. 

5. In an action for damages against a railway company on account 
of the wrongful arrest of a passenger on its train caused by the con- 
ductor, it was alleged that the conductor was ‘* acting within the 
scope of his authority.” Held, 

(1) It was competent to prove that in the performance of the act 
the conductor was acting within the sphere of his authority as con- 
ferred by the company, or under its instructions. G., H. &S. A. 
R’y Co. v. Donahoe, 162. 

6. The citation in a suit against an incorporated railway company 
described the company as a railroad company. Held, that there 
was no error in overruling a motion to quash the service. Id. 

7. The time-table of a railway company, which on its face 
announces that it is for the government and information of em- 
ployees only, and in terms reserves to the company the right to 
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RAILWAY COMPANY — continued. 
vary therefrom at pleasure, is not admissible in evidence in a suit 
for damages against the company for not stopping the train ata 
place mentioned in the time-table, but at which no station was ever 
really established. Beauchamp v. I & G. N. R’y Co., 239. 
8. It is the duty.of a person about to take passage on a railway 
train to inform himself when, where and how he can go and stop, 












































according to the regulations of the railway company; and if he 
makes a mistake, not induced by the company, against which 
ordinary care in this respect would have protected him, he has no 
remedy against the company for the consequences. Jd. 

9. By his ticket the passenger on a railway train acquires the 
right only t& be carried according to the custom of the road. He 
has the right to go to the place which his ticket calls for on any 
train that usually carries passengers to that place, but he cannot 
insist on being carried out of the customary course of the road. Id. 

10. A man whilst crossing the track of a railroad, at a public 
crossing, at night, was struck by the tender of a switch engine and 
fatally injured. Suit was brought alleging negligence on the part 
of the railroad company in various respects, and especially in the 
absence of sufficient lights. The answer of the company set up 
intoxication on the part of the man killed, making him unconscious 
of the danger: and that he recklessly attempted to cross the track 
in front of an approaching engine. Held, 

(1) The depositions of witnesses as to the arrangement of lights, 
etc., on another occasion, but on the same sort of a night, wee 
admissible if that arrangement had not been materially changed 
since the accident: but if such change had taken place, then those 
depositions would be irrelevant and inadmissible. 

(2) Where there was conflicting testimony as to whether a change 
of the lights, etc., had taken place, the court should not have 
excluded the deposition, but should have instructed the jury to 
disregard the evidence if they found that the surroundings had, in 
fact, undergone a material change. 

(3) That the sobriety or intoxication of deceased was a proper 
subject for the consideration of the jury in determining whether 
he exercised due care or not. H. & T. C. Ry Co. v. Waller, 331. 

11. The court was asked to instruct the jury that the failure of 
one about to cross a railroad track to look each way for an approach- 
ing engine is negligence. Also if the train was running at such a 
rate of speed as would have enabled deceased to have seen and 
avoided it, then his unsuccessful attempt to do so in front of it was 
negligence. These charges took the question of contributory neg- 
ligence from the jury and were rightly refused. Id. 

12. On the purchase of a railway company and its franchises 
under execution, the purchasers by circular letter offered to the old 
stockholders the privilege of participating on equal terms in the 
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RAILWAY COMPANY — continued. , 
purchase, on payment of ten per cent. cash on their full paid-up 
stock within a specified time. Subsequently an act of the legisla- 
ture released the road from forfeiture, on condition that the com” 
pany should restore the original stockholders who had paid for 
stock to all the rights they were divested of by sale; provided, that 
if said stockholders failed to pay ten per cent. on the amount of 
their stock within a time specified in the act they should forfeit all 
rights under it. A stockholder paid in the ten per cent. on the 
amount of original stock which had been owned by him, but after 
the expiration of the time limited for its payment by the circular 
letter and the legislative act. Watered stock, under a general reso- 
lution of the company, was issued to him, eight shares of watered 
stock for one of old stock actually paid up, but he received no addi- 
tional new stock to cover the ten per cent. paid under circular letter 
and legislative requirement. In a suit to compel the issuance of 
stock to cover the ten per cent. paid, held, 

(1) That having paid up the ten per cent. after the time limited 
by the circular letter and legislative enactment, and received new 
stock in lieu of his original stock, he was not entitled to recover. 
Van Alstyne v. H. & T. C. Ry Co., 3738. 

13. See statement of case and opinion for more full explanation 
of case. Id. 

14. The plaintiff holding an unsatisfied judgment against the 
trustees of the B. B. & C, sold-out railroad company, brought suit 
against the trustees and against the G., H. & S, A. R’y Co., which 
was indebted in a large amount to the former, alleging that this 
indebtedness constituted the only assets available for the satisfac- 
tion of her claim, asking judgment against the G., H. & S. A. R. R. 
Co. Twelve years had passed since the B. B. & C. company was 
sold out. The trustees made no answer. The G., H. & S. A. com- 
pany answered by a general demurrer and denial, and alleging in 
general terms that the debts of the sold-out company exceeded 
largely its assets. Held, 

(1) That from the lapse of time the presumption was that all the 
debts had been satisfied. 

(2) That from the silence of the trustees and the indefinite answer 
of the G., H. & S. A. company, the presumption was either that the 
debts had been satisfied, or that the assets were amply sufficient to 
pay all. 

(3) That such being the presumption, the suit by a single creditor 
to enforce payment of his judgment out of the trust fund was 
maintainable without attempting to make parties of other possible 
creditors. 

(4) That the answer set up no defense. 
(5) That the G., H. & 8S. A. Co. was protected, the trustees being 

parties to the suit. G., H. & S. A. R’y Co. v. Butler, 506. 
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RAILWAY COMPANY —continued. 


15. A railway company made application for the right of way 
through certain streets of a town, which was refused, and after- 
wards obtained permission to go through the same streets, by agree- 
ing to extend the road a certain distance beyond the town, and 
executed a bond in the sum of $50,000, as stipulated damages, 
conditioned for the faithful performance of their agreement. Under 
the statute in force at the time, the railroad company could have 
made application to the state engineer, and he could have designated 
a route through the town, not to interfere with the commercial 
interest or convenience thereof. The railroad company failed to 
perform its part of the contract and the city brought suit on the 
bond. Held, 

(1) That the consideration paid and furnished by the city was not 
illegal, and the city authorities had power over the subject matter of 
the contract. 

(2) The contract was not ultra vires as to the railroad company, 
the power to contract for the right of way being one of the neces- 
sary incidents to carry out the purposes of the charter. If the con- 
tract were ultra vires, such defense could not be set up when the 
railroad was already in the enjoyment of the fruits of it. The city 
had power to make such a contract. 

(3) That the amount named in the bond was stipulated damages, 
recoverable as such, and not a penaity; the damage from failure to 
perform the contract being incapable of accurate computation, and 
the amount having been agreed upon by both parties with a full 
-knowledge of all the facts. Indianola v. G., W. T. & P. R’y Co., 
594. 

16. After one railroad company has consolidated with another as 
allowed by their respective charters, and authorized and confirmed 
by legislative acts conferring all rights, powers and privileges be- 
longing to either on the new company thus formed, all liabilities of 
either can thenceforward only be enforced against, and in the name 
of, the consolidated company. Indianola R’y Co. v. Fryer, 609. 

17. The limitation of one year, placed by statute upon actions for 
injuries to the person of another, as assault, battery, wounding or 
imprisonment, applies to actions for injuries from accidents on 
railroads also, the classes above named being examples merely, and 
not intended to restrict the operation of the statute. Tobin v. H. & 
T. R’y Co., 641. 


RATIFICATION. 





1. Parties intending to ratify a contract must ratify it as an en- 
tirety, and this must be done while the other party thereto is living. 
The minds of the parties must meet at the time of the ratification, 
but when ratified the contract will relate back. Wooters v. Smith, 
198. 
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RECONVENTION. See DaMaGEs, 11. 


RECORDS. See PENcIL ENTRIES, 1. 


RELATION. See JUDGMENT LIEN, 2. RATIFICATION, 1. 


RELEASE. See INDORSER, 1. 


REMOTE DAMAGES. 


1. A planter deceived by a druggist in a compound for destroying 
the cotton worm, whereby his crop was lost, cannot recover as 
damages the estimated value of the crop which might have been 
saved; such damages are too remote and conjectural. Jones v. 
George, 149. 


REPRESENTATIONS. 


1, The mere expression of an opinion is not a representation on 
which a party contracting is entitled to rely, and which, if found to 
be incorrect, will be sufficient to avoid the contract. Little v. Allen, 
133. 


RES ADJUDICATA. See Trespass To TryY TITLE, 1. 


1. A final judgment was rendered in the supreme court, affirm- 
ing the judgment of the district court, which was for the recovery 
of an entire survey of land, to which the plaintiff who recovered, 
in her original petition, alleged title to but a one-half interest. The 
original petition which disclosed the interest of plaintiff in the 
former suit was not incorporated in the record, but a first original 
petition was inserted. Heid, 

(1) That the former judgment must be regarded as res adjudicata 
with reference to rights asserted by parties defending in the former 
suit, who claimed a half interest in the survey. 

(2) In a proceeding to revise and set aside the former judgment, 
the facts stated in the petition (which will be found in the state- 
ment of the case) were not sufficient to entitle plaintiff to relief. 
Read v. Allen et al., 182. 

2. The good of society and the preservation of rights and good 
order require that when once the rights of parties have been 
determined by the ultimate tribunal provided by law for their 
adjudication, the same should pass from the field of strife forever; 
any other rule would fill the court with causes which have once 
been determined, and render all rights of property uncertain and 
the most solemn judgments a mockery. Crane v. Blum, 325. 


RESULTING TRUSTS. See Fraup, 4. Trusts, 4. 


RIGHT OF ACTION. See Heirs, 1. 


RIGHT OF WAY. See Damages, 1, 15, 16. Grant, 1. Ramway 








Company, 15. 
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RULES OF COURT. See ASSIGNMENT OF ERRORS, 2. JUDGMENT, 1, 
MOTION TO Dismiss, 1. PRACTICE IN District CouRT, 3. 

1. An appeal bond, executed by plaintiff in the court below, which 
has been approved by the district clerk, the sureties on which 
were sureties on plaintiff's bond for costs, is sufficient to give the 
court jurisdiction in a case where the objection is waived by the 
failure of appellee to set it up in his motion within the time pre- 
scribed by the rules of.court. Rules of Supreme Court, 8 and 9. 
Saylor v. Marx, 90. 

2. The rules of the supreme court with reference to the prepara- 
tion of transcripts are designed to facilitate business, and the viola- - 
tion of the same by the insertion of unnecessary matter or by 
repetition will,subject the party in fault to have taxed against him, 
on motion of the opposite party, unnecessary costs thereby incurred. 
Blum v. Davis, 123. 


SEPARATE ACKNOWLEDGMENT. See ACKNOWLEDGMENT, 1. 


SEPARATE PROPERTY. See Fact Cask, 3. HUSBAND AND WIFE, 1. 

1, The mere deposit of money by a husband to the account of 

his wife, a receipt for the same being taken in her name, does not 

of itself show that it was intended as a gift to the wife as her sepa- 
rate property. Wellborn v. O. F. B. & E. Co., 501. 

2. The husband having died, leaving a widow and two children, 
and no other property except a homestead and that deposit, held, 

(1) That a party to whom the widow had assigned the receipt 
showed no right to recover any part of the deposit as against the 
claims of creditors. Id. 

3. The homestead may be established on the separate property of 
the wife, and when so established it is the homestead of the family 
protected by the constitution. Ball, Hutchings & Co. v. Lowell, 579. . 

4, When the husband dies leaving the homestead so established. 
no allowance in lieu of a homestead is to be made. Id, 


SERVICE. See RaIbway Company, 6. 
SET-OFF. 


1. In a suit upon a contract to recover the contract price for 
specific articles delivered to defendant, no set-off for unli quidate | 
damages, the right to which was assigned to defendant, and which 
accrued by trespass in procuring the specific articles, can be allowed. 
Parks v. Dial, 261. 


SHERIFF. See EXPENSE OF KEEPING PRISONERS. 
1. One elected to the office of sheriff who seeks an extension of 

the time provided by statute within which he shall qualify, by 
taking the oath of office and giving bond, must show some extraor- 
dinary reason why it should be granted. Flatan v. The State, 93. 
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SHERIFF — continued. 
2. If one elected to the office of sheriff neglects or refuses to 
give the bond required by the statute within the time prescribed by 
the statute, it is the duty of the county commissioners’ court for 
the county to declare the office vacant and to fill the vacancy by 
appointment. Jd, | 
SHERIFF'S DEED. 
1. Where an execution against the individuals composing a mer- 
cantile firm is levied on certain lots as the property of the firm, and | 
the sheriff's deed conveys to the purchaser all the estate, right, title | 
and interest of the firm, the interest of the firm being that which | 
is sold, the interest or estate of an individual member of the firm | 
* will not pass by the sale. Rogers v. Bradford, 630. 
2. No other or different right or interest than that actually levied | 
on and sold actually passes by an execution sale. Qucere. Is an 
execution sale void where the property levied on is owned abso- 
lutely by the defendant in execution, and only an undivided half 
interest therein is levied on and sold? Jd. , 
3. A levy and sale are void for uncertainty where the undivided | 
half interest of R. & O. is levied on and sold, and R. and O, each 
individually own such undivided half interest. Id, | 


SHERIFF'S SALE. See EXEcUTION SALE, 1. 
STALE DEMAND. See RatLway Company, 14, 


STATUTE OF FRAUDS. See EvipEeNce, 9. 

1. The minor heir takes the estate cast by the death of the ances- 
tor, subject to be divested for payment of his debts, and free from 
being incumbered by any equities that may subsequently arise from 
improvements made under a verbal sale by the ancestor. The ver- 
bal agreement to convey, being in contravention of the statute of 
frauds, cannot be enforced on account of occupancy and valuable 
improvements made under it, after the death of the ancestor. 
Ryan v. Wilson, 35. 

2. One who signs a joint obligation with an understanding be- 
tween the principal, the payee and himself, that he is but a surety, 
and shall not be considered bound unless the name of another surety 
is procured to the obligation, is not bound by a subsequent verbal 
promise to pay. Loving v. Dixon, 75. 

8. In such a case, the condition on which the surety originally 


agreed to be bound never having been complied with, his second 
verbal promise would be but the promise to pay the debt of another; 
to enforce which, some consideration must be shown. The action 
could be only on the new promise, which should be averred and 
proved, Id. 


STATUTE OF LIMITATIONS. See Limitations, 
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STATUTES CONSTRUED. See ConsTRUCTION OF STATUTES. COUNTY 



































CLERK, 1. District ATTORNEY. DIvoRcE, 1, 2. GARNISHMENT, 4. 
HeErrs, 2, 4. LimiTaTions, 4. TRESPASS TO TRY TITLE, 1. 

1. The title to the homestead of the husband and wife, upon his 
death in 1863, he dying insolvent, and no constituent of the family 
other than the widow surviving him, vested in the widow, and a con- 
veyance of the same by her, made* afterwards, vests the title in the 
purchaser. Rainey v. Chambers, 17. 

2. After the passage of the law of March 26, 1834, and up to the time 
when the constitution of the republic was adopted, all sales of land 
granted to settlers, and agreements for their sale before the issuance 
of title, were nullities. Holmes v. Johns, 41. 

8. One named as executor by a nuncupative will cannot be a wit- 
ness to establish it. His disability was not removed by art. 6826, 
Pasch. Dig. Watts v. Holland, 54. 

4. The fact that six months has not expired after the date of pub- 
lication of notice of the appointment of an assignee, under the 
provisions of the law regulating assignments for the benefit of 
creditors, approved May 24, 1879, can furnish no defense to an action 
brought against the assignee for the purpose of protecting and 
securing the estate for ultimate distribution. Blum v. Wetter- 
mark, 80. 

5. If at any time after executing bond an assignee under said act 
misapplies assets confided to his care for the benefit of creditors 
whether through negligence or fraud, the creditors may maintain 
an action against him to preserve the trust estate. In such case it 
is immaterial whether the assets misapplied were scheduled in the 
assignment or not, if the property belonged to the assignor, and 
was received by the assignee as a part of his estate. Id. 

6. It is not necessary that such action should be brought in the 
name of the assignee, under the ninth section of the act, but it may 
be brought by any of the creditors in their own names for the 
benefit of all. Id. 

7. The statute requiring a party elected to office to qualify within 
a prescribed period of time, will be construed as directory only in a 
case where, from reasons beyond his control, he cannot qualify 
within the time allowed; but such construction will not be given in 
a case of neglect or refusal to qualify. Flatan v. The State, 94. 

8. Art. 3400 of the Revised Statutes does not confer on judges of 
the district court exclusive jurisdiction to declare vacant an office 
to which one has been elected, when he has refused or neglected to 
qualify by taking the oath and executing the statutory bond. Id. 

9. Under the statute of 1876 pertaining to the powers and duties 
of executors and administrators, the same rule obtained in regard to 
the he‘rs joining in a suit involving title to land that did under the 
act of 1848. Neither act required it. Zacharie v. Waldrom, 116. 
10. The construction heretofore given to the statute requiring the 
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STATUTES CONSTRUED — continued. 








will, if not wholly written by the testator, to be attested by two 
credible witnesses, which makes the word credible identical in mean- 
ing with the word competent, reaffirmed. Brown v. Pridgen, 124. 

11. Though under the statute (R. S., art. 1198, subdiv. 13) a suit may 
be brought for the partition of land in any county in which one of 
the defendants may reside, yet if in the petition it be shown that the 
defendants assert an adverse title, and there be a prayer for the re- 
covery of title, the suit must be brought in the county where the 
land is situated. Stark v. Burr, 130. 

12. The provisions of the Revised Statutes making judgments 
operate as liens from the date of their record, considered in con- 
nection with section 5 of the final title of the Revised Statutes, are 
held to be prospective in their operation. A judgment rendered 
before the adoption of the Revised Statutes, though only affirmed 
on appeal after that adoption, was not required to be recorded in 
order to preserve its lien. Woodson v. Collins & Douglass, 168. 

13. When a party suing for a debt, and claiming also a vendor's 
lien, obtains judgment for the debt, and appeals from that judg- 
ment because of the failure to allow the lien claimed, such appeal 
suspends the right to issue execution. The judgment lien is not 
extinguished by the failure to issue execution, nor by the appeal; 
but, on the affirmance of the judgment, relates back to the original 
judgment. Jd. 

14, A judgment against one of several joint contractors merges 
the contract, and thereby defeats an action thereon against the 
other parties thereto, at commonlaw. But under the statute (R.S., 
1256) a different rule prevails; a discontinuance may be entered 
as to a co-defendant not served without affecting his liability in a 
subsequent action; and the same rule applies to parties who might 
have been made parties, but were not joined in the suit. Wooters 
v. Smith, 198. 

15. Only such parties as are liable as indorsers, guarantors or 
drawers of accepted bills are exempt from the operation of the rule 
above announced, Id. 

16. The statute requiring the instructions to the jury to be in 
writing is directory, and a violation thereof cannot be assigned as 
error. G., BH. & S. A. Ry Co. v. Dunlavy, 256. 

17. With the policy of a law the courts have but little concern. 
In construing a law the legislative intention’ should be ascertained 
from its language in connection with the every-day wants and busi- 
ness of the people for whose government the same was enacted. 
That being ascertained and applied, the duty-of the court is per- 
formed whether the policy thereby subserved be good or bad. Pool 
v. Wedemeyer, 287. 

18. Art. 3166 (R. S.) having reference to verbal contracts, does not 
require that the ter:us of a verbal contract shall be set out with the 
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bill of particulars to be recorded, but on the contrary it was never 
intended that verbal contracts should be set out, or that contracts by 
law implied from the acts of the parties should be put into words 
aod recorded. Jd. 

19. When an account is filed under the statute to secure a me- 
chanic’s lien under a verbal contract, if it states that the work was 
done at the request and with the approval of the party to be 
charged, it is a sufficient compliance with the statute. Jd. 

20. When an entire job is done under contract, the same reason 
and necessity do not exist for giving the various items of work or 
material as would in a case where there was no express contract for 
doing the entire job for a sum certain. Id. 

21. There was an express verbal contract to paint a house for $405. 
The mechanics made out, filed and recorded under the statute the 
following account: 

** GALVESTON, March 1, 1874. 
* Mr. Sandford — 
**To WEDEMEYER & SCHULTE, Dr. 
*““HOUSE AND SIGN PAINTERS, GLAZIERS, GRAINERS AND PAPER- 
HANGERS. 
**To painting house of Mr. Pool, in and outside, two coats. . .$405.” 
Held: 

(1) It was unnecessary to set forth each item of work: the con- 
tract being for the entire job for a sum certain, the whole was 
properly aggregated in one item. 

(2) The fact that the account did not bear the exact date when 
the work was completed was immaterial. Jd. 

22. By mental distress of a juror, occasioned by sickness in his 
family or of others demanding his presence at home or elsewhere. 
he is not ‘‘ disabled from sitting,” within the meaning of the phrase 
as used in article V, section 15 of the constitution, so as to empower 
the remainder of the jury to render the verdict over the objections 
of either party. H. & T. C. Ry Co. v. Waller, 331. 

23. Under the act of 1867, a bankrupt’s discharge cannot be 
impeached in a state court for fraud or any of the causes which 
would have prevented the United States district court from grant- 
ing the discharge. Brown v. Causey, 340. 

24. Before the adoption of the Revised Statutes, while county at- 
torneys were required to perform certain duties which might be per- 
formed by district attorneys, there was no law expressly requiring 
district attorneys to perform the duties imposed upon county attor- 
neys. Spencer v. Galveston County, 384. 

25. Under the act of August 21, 1876, and the laws in force prior 
thereto, it was not the duty of a district attorney to institute suit 
upon a defaulting county treasurer’s bond. Id. 

26. See opinion for the construction of the statute concerning the 
making out and transmitting a transcript to the district court in 
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STATUTES CONSTRUED — continued. 

case of appeal thereto from the county court. Ball, Hutchings & 
Co. v. Lowell, 579. 

27. Where locations made on Galveston Island between August 
12, 1870, and May 16, 1871, were patented under the provisions of 
the act of August 19, 1876, held, 

(1) That whether the locations were valid or not when made, they 
were validated by the act of 1876, and that prima facie the pat- 
entees were vested with a good title. Franklin v. Tiernan, 618. 


STIPULATED DAMAGES. See DAMAGEs, 16. 
STOCKHOLDER. 


1. Ina suit to establish the former existence, validity and contents 
of a certificate of stock in a joint stock company, its loss, owner- 
ship, and the plaintiffs’ rights under it, which was brought in 1878, 
it was shown that the stock was issued to the ancestor of plaintiffs 
in 1841, and still stood in his name on the books of the company. 
The court found that the certificate had been lost, and the plaintiffs, 
as heirs of the original owner, owned it. Held, 

(1) The judgment of the court decreeing the ownership of the 
certificate to be in plaintiffs on the facts found was proper. 

(2) Such a judgment must provide for ample indemnity to the 
company against all risks that the certificate, which was transfer- 
able by indorsement, might be found, and its ownership be found in 
another. 

(3) On account of the value of the certificate being fluctuating, 
from $150 to $10,000, and the necessity for a continuing indemnity 
to the company against loss, the cause should remain upon the docket 
of the court below until from lapse of time or otherwise all risk 
that the company might be held liable on the original stock had 
ceased, Galveston City Co. v. Sibley, 269. 

2. On the purchase of a railway company and its franchises 
under execution, the purchasers by circular letter offered to the old 
stockholders the privilege of participating on equal terms in the 
purchase, on payment of ten per cent. cash on their full paid-up 
stock within a specified time. Subsequently an act of the legisla- 
ture released the road from forfeiture, on condition that the com- 
pany should restore the original stockholders who had paid for 
stock to all the rights they were divested of by sale; provided, that 
if said stockholders failed to pay ten per cent. on the amount of 
their stock within a time specified in the act they should forfeit all 
rights under it. A stockholder paid in the ten per cent. on the 
amount of original stock which had been owned by him, but after 
the expiration of tlie time limited for its payment by the circular 
letter and the legislative act. Watered stock, under a general reso- 
lution of the company, was issued to him, eight shares of watered 
stock for one of old stock actually paid up, but he received no ad- 
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STOCKHOLDER — continued. 
ditional new stock to cover the ten per cent. paid under circular 
letter and legislative requirement. In a suit to compel the issu- 
ance of stock to cover the ten per cent. paid, held, 

(1) That having paid up the ten per cent. after the time limited by 
the circular letter and legislative enactment, and received new 
stock in lieu of his original stock, he was not entitled to recover. 
Van Alstyne v. H. & T. C. Ry Co., 273. 

3. See statement of case and opinion for more full explanation of 
case. Id. 

4. After a sale of stock in a railroad company by the owner to 
whom the certificate had issued, the sale being evidenced by assign- 
ment and delivery of the certificate, and after the purchaser had 
surrendered said certificate to the company and received in lieu 
thereof a certificate in his own name, the transaction being properly 
evidenced on the books of the corporation, the original certificate 
and the rights of the original owner were extinguished, so that a 
subsequent assignment of said stock by said original owner to 
another party would pass no right or title thereto. H. & T. C. R'y 
Co. v. Van Alstyne, 439. 

5. If by mistake a new certificate of stock has also issued to the 
second assignee, he not being a purchaser for value and without 
notice, will not be entitled to the rights of an owner of stock. Jd. 

6. It seems that this is so, although the first purchaser was the 
secretary of the company, and as such by mistake issued the cer- 
tificate to the second assignee. Jd. 





7. The second assignee, being a director of the company and in a 
position to know its affairs, cannot avail himself of the mistake. Jd. 

8. The railroad company had resolved to increase its stock eight- 
fold, by substituting for the original certificates new certificates on 
the basis of eight for one: held, that a suit by the second assignee 
to enforce his right to these new certificates was substantially a suit 
for specific performance. Jd. 


STORAGE. 

1. If a corporation whose business is the storing and compressing 

of cotton specifies its rates of charges and gives notice to a customer 

in advance, and the latter afterwards makes use of its warehouse, 

he thereby assents to the proposed charges, and cannot refuse to pay 

them upon the ground that they are more than is reasonable or 
customary. Seeligson v. Taylor Compress Co., 219. 

2. The above proposition is true, notwithstanding a general pro- 
test against the rates charged, and notwithstanding the fact that 
this and similar companies afforded the only place for storage, and 
it was, to that extent, a case of necessity for the plaintiff. Jd. 

3. Where cotton is stored, the rates being so much in case it is 
both stored and compressed, but in case of its removal uncompressed 
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STORAGE — continued. 
a certain additional charge for storage, the contract is supported by 
a valid consideration, and enforceable. Id. 

4, A corporation chartered to store and compress cotton is under 
no obligation, by reason of its charter or otherwise, to store cotton 
not designed to be compressed on the same terms as cotton designed 
to be both stored and compressed. Id, 

5. Such a contract as that above referred to is not against public 
policy. In the absence of legislation to that effect, parties, the 
character of whose business does not subject their property and 
services to public use, do not do so by combining, though enabled 
thereby to exact unreasonable charges for the services rendered, Id. 


SUBROGATION. 

1. The plaintiff in the present action, though subrogated to the 
judgment lien, and though the judgment bore ten per cent. inter- 
est, was entitled to only the legal rate of interest on the purchase 
money paid out by him. Burns v. Ledbetter, 282. 


SUBSEQUENT PURCHASER. See DAMaass, 2. 
SUPERIOR TITLE. See VeENpor’s LIEN, 1. 


SUPERSEDEAS. See APPEAL Bonn, 3, 4,5. JUDGMENT LIEN, 2. 

1. The filing of a petition in error by an executrix. and its service 
on the officer, having a writ of possession issued under the judgment 
against her operates as a supersedeas, and the subsequent execution 
by that officer of the writ of possession is an abuse of the process 
of the court, which, as between the parties, may be corrected by 
motion, if the same be filed in a reasonable time. McFarland v. 
Mooring, 118. 


SURETY. See HOMESTEAD, 12 


TAXATION. See ASSESSMENT. 

1. That a city tax collector, in his receipt, states the payment of 
an assessment on lands to have been made under protest, does not 
affect the character of the payment as voluntary or involuntary, 
where the lands have already been sold under the law regarding 
delinquent tax-payers, and bought by the city, and the payment is 
afterwards made in pursuance of an agreement between the former 
owner and the city. Galveston City Co. v. Galveston, 486. 

2. The proposition of a property owner to pay such assessment if 
the city would remit the interest and penalty allowed by law, though 
the right be reserved to resort to the courts should he thereafter 
find occasion, evidences a voluntary payment. Id. 

3. A protest to be effectiye should refer specifically to property 
claimed to be illegally taxed, and not generally to property admitted 
to be legally taxed as well as the former. Id. 
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TAXATION — continued. 
4. The payment of an illegal demand by a party with full knowl- 
edge of the facts, except in case of necessity, as to protect one’s 
person or property, is deemed voluntary. Id. 


INDEX. 


TENANT. See IMPROVEMENTS IN GOOD FAITH. 


TENANT IN COMMON. 

1. The deed of a tenant in common toa specific portion of the 
common property is not void, but will be respected so far as it may 
be consistent with the rights of co-tenants. Camoron v. Thur- 
mond, 22. 

2. One tenant in common cannot maintain an action of trespass 
quare clausum fregit without joining his co-tenants in the suit. 
Parks v. Dial, 261. 

3. See opinion for a charge of court affecting the right of action 
of a tenant in common, held erroneous. Td. 


TRANSCRIPT. See RULES OF CoURT, 2. STATUTES CONSTRUED, 26. 
1. See opinion for the construction of the statute concerning the 
making out and transmitting a transcript to the district court in 
case of appeal thereto from the county court. Ball, Hutchings & 

Co. v. Lowell, 579. 


TRESPASSER. See IMPROVEMENTS IN GOOD FAITH. 


TRESPASS QUARE CLAUSUM FREGIT. See Parties, 3. 

TRESPASS TO TRY TITLE. See AssIGNMENT OF Errors, 2. Com- 
PROMISE, 1, 2. DESCRIPTION, 1. JUDGMENT, 7. NEW TRIAL, 2. 
TRIAL BY JURY, 5. VENUE, 1. WARRANTY, 2. 

1. In an action of trespass to try title the defendant set up a pre- 
vious judgment obtained against the tenant of the present plaintiff, 
and claimed that the same was conclusive against him. Held, 

(1) That notwithstanding articles 4789 and 4790 of the Revised 
Statutes, directing that where the premises are occupied the person 
in possession shall be the defendant, and, where that person is a 
tenant, authorizing the landlord to make himself a party or be 
made a party on motion of the tenant, yet where the landlord is 
not a party, and has no notice of the pendency of the suit, he is 
not bound. | 

(2) The petition and judgment in such previous suit against a ten- 
ant are inadmissible as evidence to defend the action by the land- 

lord; to treat them as conclusive against the plaintiff in such action 
is error sufficient for reversal. 

(3) That such previous suit stopped the running of the statute of 
limitations in favor of the landlord as to an undivided half interest 
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TRESPASS TO TRY TITLE — continued. 
sued for; but this did not apply to the remainder, to which no claim 
was there made. 

(4) Where the landlord’s possession has been sufficient to give him 
title by limitation as against any other part owner than the plaintiff 
in the previous suit, it is error to award to that plaintiff exclusive 
possession of the entire premises. 

(5) It seems that though such possession be insufficient to give 
title by limitation, it may be sufficient to protect the party from 
being ejected as a mere trespasser by a part owner suing only in his 
own behalf. Read v. Allen, 176. 

2. One having sued for the whole of a tract of land may never- 
theless recover an undivided interest. illiams & Guyon v. Davis, 
250. 

3. A plea in trespass to try title which sets up title as resulting 
from a parol gift of the land in controvetsy, which fails to allege 
that the alleged donee made valuable improvements on the land, is 
bad on demurrer. Montgomery v. Carlton, 361. 

4, When the plaintiff has proved a prima facie legal title in him- 
self, and the evidence of defendant does not establish title in him, 
it is proper for the court to instruct the jury to return a verdict 
for plaintiff. Jd. 

5. A defendant in an action of trespass to try title who makes im- 
provements on the premises after suit brought, no matter what his 
intention may have been as to their removal, has no more right to 
claim that he acted in good faith than a mere trespasser. This is 
so though he may have sequestered and replevied the premises; 
and no tenant of his having notice of the suit has any greater 
rights than himself. JZenderson v. Ownby, 647. 


TRIAL BY JURY. 
1. A term of court began on the 3d day of the month, and the 
docket was called for default, and to enable parties te demand 
juries during the call on the 7th. No jury was demanded by coun- 
sel in the cause (they being present) for either party when the case 
was called. After the call was completed, and the jury cases were 
set for a future day, the non-jury causes were called for trial, and 
plaintiff's counsel applied for a continuance, which being overruled, 
they demanded a jury. Held, that the application for a jury came 
, too late. Hunt v. Makemson, 9. 
2. By mental distress of a juror, occasioned by sickness in his 
° family or of others demanding hig presence at home or elsewhere, 
he is not “disabled from sitticz,” within the meaning of the phrase 
as used in article V, section 18 of the constitution, so as to empower 
the remainder of the jury to render the verdict over the objections 
of either party. H. & T. C. R’y Co. v. Waller, 33i. 
8. The fact that the father of a jury commissioner is or has been 
VoL. LVI—46 
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TRIAL BY JURY — continued. 
a party to the suit, or that the commissioner is a merchant doing 
business in the vicinity of the land in litigation, and several of the 
defendants trade with him, are neither of them objections which 
disqualify a commissioner or good ground for quashing the panel of 
petit jurors. Veramendi v. Hutchins, 414. 

4. That a juror lives upon the land involved so as to be interested 
in the particular suit, or is related within the third degree to any of 
the parties, is a sufficient objection against him individually, but 
does not require the quashing of the panel. Id. 

5. In an action of trespass to try title to land patented to J. S. G., 
the grantee of the certificate, and when the plaintiff claims under 
a transfer of the certificate signed J. J. G., there being no evidence 
of the identity of J. S. G. and J. J. G., it is error for the court to 
assume that identity in its charge; and an assignment of error that 
the court erred in that charge, setting it out, is sufficiently specific. 
Golden v. Patterson, 628. 


TRUSTS. See RatLway Company, 14. 

1. A child whose father purchases land and pays for the same 
with money which he owes the child, taking title in the name of a 
third party with his knowledge and consent, may recover the 
property, though the father may at the date of the purchase have 
been in failing circumstances, and intended by the purchase to 
prefer the child to other creditors. Hastham vy. Roundtree, 110. 

2. If such a purchase, with the title thus conveyed, was intended 
by the father as an advancement, the child would be entitled to re- 
cover the property only if the advancement was not to the preju- 
dice of existing creditors. Jd. 

3. If a father in failing circumstances, with a view of secreting 
his property, shall invest in land, taking title thereto in the name 
of a third party with his consent, and on the trust that he wiil 
hold one-half interest in the same as an advancement for the child 
of the purchaser, the title having vested in the third party, a court 
will not divest it to enforce the trust at the suit of the child. 
though the child did not participate in the fraud and had no 
knowledge thereof. Id. 

4. No resulting trust can spring from an act contrary to public 
policy or a statute. Id. 

5. D. conveyed his headright league to R., who, however, claimed 
one-half, holding the other half in trust for D. H. having verbally 
agreed with D. to buy his half of the league, applied to R. and ob- 
tained from him an agreement to divide the land as soon as practi- 
cable, the agreement reciting, ‘‘ Now we, the parties above named, 
having been purchasers of said land from said Lb.” H., who had 
never paid D. for the one-half league, sold it by title bond to B., 
and the latter conveyed it to T. B., who procured an order from the 

probate court directing the executors of R. to convey to him all the 
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TRUSTS — continued. 


interest of R.’s estate in the one-half league. This conveyance was 
made, and T. B. subsequently conveyed to plaintiff. Held, 

(1) That the agreement between R. and H. passed no titie. 

(2) That the agreement shows on its face that H. only claimed 
through a purchase by R. and H. of D., and shows, therefore, that 
he was not a bona fide purchaser for value from R. 

(3) That the decree, and the conveyance in obedience to it, being 
based on this agreement, the plaintiff's vendor, in whose chain of 
title these constituted a necessary link, was charged with notice 
that H. had only such right as was derived from D., and had none 
by purchase from R, 

(4) That the heir of D. not having been a party to the proceeding 
in the probate court, was not affected thereby. 

(5) That although the decree and conveyance vested the legal title 
in T. B., he held it in trust for D., unless he had acquired the equi- 
table interest of D. or his heir. 

(6) That a charge which assumed that there was a secret trust in 
regard to the land between H. R. and D. was erroneous. A sale by 
H. to D. was necessary to the existence of such a trust, and the 
fact of such a sale was an issue for the jury. 

(7) At the time of the conveyance to plaintiff there was on record 
a conveyance from the heir of D. to one-half the league, under 
which defendants claimed. This was constructive notice to plaintiff. 
Simmons v. Dinsmore, 404. 

6. The defendant in the trial of the right of property made a 
trust deed to certain land to his sureties on the claim bond, empower- 
ing the sale of the land in case he should fail to pay off or otherwise 
satisfy the bond at its maturity. Held, 

(1) When judgment was rendered against him and he failed to 
satisfy the bond, the contingency which authorized the sale of the 
land had happened. 

(2) Parties claiming under a superior outstanding title on the 
ground of want of notice of the trust, must, in order to defeat the 
trust deed, show themselves to have been bona fide purchasers 
without notice and for valuable consideration paid before such 
notice. 

(3) Where the evidence was that part of the consideration was 
paid before notice of the trust, but the amount so paid was not 
shown, it is insufficient to establish the defense of bona fide pur- 
chasers without notice. Morton v. Lowell, 643. 


ULTRA VIRES. See Damaaes, 16.. 





UNLIQUIDATED DAMAGES. See SET-oFF, 





USAGE. See INSURANCE COMPANY, 1. 
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USURY. 

1. When the rate of interest was not limited by law, a note was 
given for $800, with interest at the rate of twenty per cent. per an- 
num. A partial payment was afterwards made and a new note 
given for the principal and unpaid interest, amounting to $960, with 
interest thereon at the same rate, the law having in the meantime 
made a greater rate than twelve per cent. usurious. Held. 

(1) That the second note was nvt a mere renewal of the previous 
one, but was a new and illegal contract by reason of the excessive 
rate of interest charged on the previously accrued interest. Watson 
v. Mims, 451. 


VALUABLE CONSIDERATION, See CoMPRoMISE, 3. 
VALUABLE IMPROVEMENTS. See StaTuTE OF FRAUDS, 1. 
VARIANCE. See RarmLway Company, 6. 


VENDOR AND VENDEE. See Homesteap, 2. VENDOR’s LIEN. 

1. The fact that a vendor fails torestore purchase money paid on 
a sale prohibited by law, and therefore void, raises no equity in the 
purchaser entitling him to an enforcement of the contract; other- 
wise the law itself would be defeated. Holmes v. Johns, 41. 

2. The rule that where a vendor has no title at the date of sale, 
any title afterwards obtained by him will inure to the benefit of the 
purchaser, does not apply if the sale was prohibited by law. Id. 

3. A judgment which determines in favor of a vendee the valid- 
ity of a deed operates asa conclusive bar, in favor of the vendee 
and those claiming under him, to any claim by the vendor or his 
heirs to any property the title to which purported to pass by such 
deed, until such judgment is reversed or in some manner set aside. 
Webster v. Mann, 119. 

4. If, at the time of the execution of a deed absolute on its face, 
a mortgage be executed to secure the payme.t of purchase money, 
the vendor may, when default is made in payment of the purchas2 
money, as between the vendee and himself, disregard the deed and 
make a valid conveyance of the land to another. Such subsequent 
conveyance would vest title in the purchaser, except as against one 
purchasing from the first vendee without notice actual or construct- 
ive of the mortgage. Thompson v. Westbrook, 265. 


VENDOR'S LIEN. See County CLERK, 3. 

1. B. sold real estate, giving bond for title, and taking mortgages 
on other property to secure payment of purchase money notes. The 
purchaser sold the property, and indorsed the purchase money notes 
given to him to one who sued him as indorser. Prior to bringing 
suit the plaintiff had intervened in another suit brought by the 

holder of the notes given to B. for the property, and consented to 
judgment establishing the priority of B.’s lien, and that the properiy 
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VENDOR'S LIEN — continued. 
sold should be first subjected to the payment of B.’s notes before 
subjecting the other mortgaged property. In the subsequent suit 
against the purchaser from B., as indorser of the notes executed to 
him, held, 

(1) The defendant was not released from liability by plaintiff's 
failure to enforce the vendor's lien resulting from the second sale 
as the superior lien on the property. 

(2) The title not having passed from B., his vendor’s lien existed 
notwithstanding the mortgage on other property, and continued 
until the purchase money was paid, or foreclosure and sale. It 
was the superior lien on the property, and continued until pay- 
ment. 

(3) In default of payment, B. could repossess the property or sell 
it to another. 

(4) When a contract for the sale of land is executory, the same 
presumption that a lien for purchase money is waived by taking 
other security does not exist which obtains when the title has 
passed. Rogers v. Blum, 1. 


VENUE. °* 

1. Though under the statute (R. S., art. 1198, subdiv. 13) a suit 
may be brought for the partition of land in any county in which 
one of the defendants may reside, yet if in the petition it be shown 
that the defendants assert an adverse title, and there be a prayer 
for the recovery of title, the suit must be brought in the county 
where the land is situated. Stark v. Burr, 130. 


VERBAL AGREEMENT. See STaTuTE oF FRaups, 1. 


VERDICT. 

1. Ina suit for damages in which both actual and exemplary 
damages were claimed, the verdict was for $150 actual damages, 
and for $237.50 ‘“‘for insult.” Held, the verdict by its terms ex- 
cluded the idea that a larger sum than $150 for actual damages was 
intended. G., H. &S. A. R’'y Co. v. Dunlavy, 256. 


VOID AND VOIDABLE. See PRACTICE IN DistRIcT Court, 13. 

1. Where an appeal is taken under article 1493 , Pasch. Dig., by 
the provisions of which execution may issue and property be seized, 
but no sale can be made pending the appeal, if nevertheless th > 
officer sells, the purchaser at this void sale is entitled to be refunded 
the purchase money, the same having been applied to the satisfac- 
tion of the judgment. Burns v. Ledbetter, 382. 

2. The above proposition holds true although the purchaser was 

i the attorney of the judgment plaintiff, and procured the issuance 
of the execution. Id. 
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VOID AND VOIDABLE — continued. 
3. In this case the execution conferring no authority to sell, and 


for that reason, there being no valid sale, the maxim caveat emptor 
does not apply. Id. 


VOLUNTARY PAYMENT. See Taxation, 4, 


WAIVER. See APPEAL Bonn, 1. Damaaegs, 1. Promissory NOTE, 1. 
VENDOR’sS LIEN, 1. 


WAREHOUSE CHARGES. See Contract, 8, 9. 


WARRANTY. See Caveat Emptor, 1, 2. INNOCENT PURCHASER, 2. 
INSURANCE COMPANY, 8. 

1. The legal effect of a deed which contains a covenant that the ‘ 
vendor has title to the land by regular chain of transfer from the 
original grantee, and warrants against the claim of any person 
claiming under the same, is not materially different in its legal effect 
from a general warranty deed. Little v. Allen, 133. 

2. When a deed is made under an agreement to compromise con- 
flicting claims to the land, the fact that the grantee had, at the date 
of the execution of the deed, title to the land by limitation, cannot 
be set up as such an outstanding title as would defeat the warranty 
contained in the deed, so as to defeat the payment of money which 
the agreement stipulates shall be paid by the grantee. Id. 


WILL. See NUNCUPATIVE WILL. PRACTICE IN DISTRICT CouURT. 
1. Real estate cannot be devised by nuncupative will. Watts v. 
Holland, 54. 
2. In a proceeding to establish a nuncupative will between the 
party claiming to be executor under it and the heirs, as contestants, 
in which a fraudulent combination was charged as existing between 
the party claiming tu be executor, who was himself a witness, and 
the other witnesses to the will, it is the right of the contestants to 
have the witnesses placed under the rule so that they should not 
hear the testimony of each other. A refusal to place the witnesses 
under the rule in such a case, if requested, is cause for reversal. 
The discretion ordinarily confided to the judge is subordinate to 
law which confers the right to have the rule enforced. Id. 

3. A married woman may dispose of her property by will, sub- 
ject to the liability of her community property for the payment of 
community debts. Brown v. Pridgen, 124. 

4, The construction heretofore given to the statute requiring the 
will, if not wholly written by the testator, to be attested by two 
credible witnesses, which makes the word credible identical in 
meaning with the word competent, reaffirmed. Id. 
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WITNESS. See Divorce, 1,2. NuNcupaTive WILL, 2. 

1. A defendant who, ina suit for property brought by an admin- 
istrator, disclaims all interest, is a competent witness to acts and 
conversations of the decedent affecting the title. Hastham v. 
Roundtree, 110. 

2. The offense of forgery renders the one guilty of it so infa- 
mous as to disqualify him from testifying in a court of justice. 
And if his deposition be taken after indictment for that offense, 
though before conviction, it cannot be read in evidence if objected 
to. Webster v. Mann, 119. 


WRIT OF ERROR. See JuRISpICTION, 8. PRACTICE IN SUPREME 
CouRT, 7. 


WRIT OF POSSESSION. See Certainty, 1. INJUNCTION, 1. LAND- 
LORD AND TENANT, 1. PLEADING, 3, 4. TRESPASS TO TRY TITLE. 1. 

1. See this case for facts authorizing a writ of injunction to re- 
strain the execution of a writ of possession against one not a party 

to the proceeding in which the judgment was rendered. Jeffus v. 
Allen, 195. 














